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SUPREME COURT OF TEXAS. 


TYLER TERM, 1879. 





M. V. Goop v. Fannre Goon. 


1. GUARDIA NSHIP—PRESUMPTIVE HEIR.—The presumptive heir is not 
included by the statute in the list of those disqualified from being 
appointed guardian. (Rev. Stats., art. 2504.) Wheu there is no 
ascendant in the direct line, the statute gives the preference to the 
next of kin who comes immediately after the presumptive heir. 
(Rev. Stats., art. 2500.) 

2. SAME.—The discrimination of the statute against the appointment of 
the presumptive heir as guardian, applies only when he is of the col- 
lateral kindred, and it is not its purpose to require the guardianship 
to be given to one not of the kindred of the orphan, rather than to the 
presumptive heir. 


AppgaL from Wood. Tried below before the Hon. John 
©. Robertson. 


W. S. Herndon, for appellant. 


GouLp, Associate Justice.—The facts necessary to a proper 
understanding of this case, and the legal grounds on which 
it was disposed of, fully appear in the written opinion of the 
district judge embraced in the record, as follows: 

“The applicant, M. V. Good, files his application to be ap- 
pointed the guardian of the persons and estates of the minor 
children, Harry L. and Nina Good. 

“This application is resisted by Mrs. Fannie Good, who 
prays that she be appointed such guardian. The facts set out 
in the pleadings and admitted on the trial, show that these 
two minors are children of T. G. Good, deceased.—Nina, about 
a3 
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Opinion of the court 
nine years of age, by the first wife of T. G. Good, and Harry 
L. by the second wife; both of said wives have departed this 


life, and the said T. G Good has departed this life, leaving 


Fannie Good, his third wife, surviving him, and who is now 
the contestant for said guardianship, and is the step-mother 
of the minors. It is further shown that these two minors are 
entitled, by inheritance from their mothers and father, to a 
considerable estate, both real and personal ; that the girl, Nina, 
has neither grandfather nor grandmother living, and the boy, 
Harry L., has a grandmother on his mother’s side living, to 
wit, Mrs. Fannie Terrell; that M. V. Good, the applicant, is 
the brotier of the deceased father of said minors, and the said 
minors are the only children of the said T. G. Good, and the 
only children of their respective deceased mothers. 

“ By section 14 of an act approved August 18, 1876, it is 
provided; ‘In case the orphan has no ascendant in the direct 
line, the guardianship shall be given to the nearest of kin in 
the collateral line who comes immediately after the presump- 
tive heir or heirs of the orphan.’ 

« The first question for consideration is whether M. V. Good 
is heir presumptive of the said minor children, and would he 
inherit their estates, or any part of them, in case of the death 
of said minors ? 

“There can be no doubt but Nina is heir presumptive to 
the estate of Harry L., and that Harry L. is heir presumptive 
to the estate of Nina. 

«The application is here made for the guardianship of both 
the minors by the same person, and will be treated as one. If 
there was but one of these children, the death of that one 
would east the descent to, first, the father and mother; sec- 
oud, to brothers and sisters; in the absence of these, inherit- 
ance to be divided into two equal moieties, one of which to go 
to the paternal and one to the maternal kindred. If there be 
neither grandfather nor grandmother, then to their descend- 
ants. 

“Now, in the case of Nina and Harry &. jointly, if they 
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were both to die their estates would go, in part at least, to the 
descendants of their grandfather, that is, their father’s father. 
It is unnecessary to trace the matter so as to show what part 
would be inherited by the children of their grandfather. M. 
V. Good being one of them, he is heir presumptive to the two 
children, but to either one of them separately he would not 
be heir presumptive, because one of them is heir to the other 
in case of death. 

“Tf it was the policy of the law in excluding the presump- 
tive heir from guardianship, it seems the reason becomes more 
cogent when the amount of property is doubled by both of 
the children being placed in the hands of the same guardian. 

«If the application had been made for the guardianship of 
one of the children, M. V. Good would not have been dis- 
qualified as to that one. Mrs. Fannie Terrell would be enti- 
tled to the guardianship of Harry L., being his grandmother, 
but having appeared and abandoned her claim, her rights are 
not considered. Her declination in favor of another, or trans- 
ferring her right to another, cannot be considered or respected, 
except as advisory merely. To appoint the applicant guard- 
ian for both children, would be inconsistent with the purpose 
and spirit of the law, which prohibits the heir presumptive 
from being appointed guardian. M. V. Good will, therefore, 
be appointed guardian of the person and estate of Nina Good 
and of the estate of Harry L. Good, and Mrs. Fannie Good 
will be appointed guardian of the person of Harry L. Good, 
and decree will be accordingly so entered. 

(Signed) ” Joun C. Roertsoy, Judge.” 

M. V. Good appeals from so much of the judgment as 
awards the guardianship of the person of Harry L. Good to 
the contestant. 


Our opinion is, that the court below erred in holding that 


the law “prohibits the heir presumptive from being appointed 
guardian.” 


The statute specifies the persons entitled to be appointed 
guardians, and the classes of persons “who shall not be so 
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Syllabus. 





appointed.” (Rev. Stats. 1879, tithe GuaRDIAN anpD Warp, 
ch. 4.) The presumptive heir is not included in the list of 
those disqualified. (Rev. Stats., art. 2504.) 

In cases where there is no ascendant in the direct line, the 
statute gives the preference to the next of kin who comes 
immediately after the presumptive heir. (Rev. Stats., art. 
2500.) It is nowhere prescribed that one not of kin to the 
orphan shall, in any case, be entitled to the guardianship in 
preference to the presumptive heir. The discrimination 
against the presumptive heir applies only where he is of the 
collateral kindred, and, in that case, extends only so far as to 
postpone his right to that of the next of kin after him. (Rey. 
Stats., art. 2498.) But it does not follow, because he is not 
the person entitled to the guardianship, that therefore he is 
disqualified. When no person entitled to the guardianship 
upplies, then some proper person, though not entitled, may be 
appointed. (Rev. Stats., art. 2503.) 

In our opinion, it is not the purpose of the statute to re- 
quire the guardianship to be given to one not of the kindred 
of the orphan, rather than to the presumptive heir. 

The action of the court was evidently based solely on the 
erroneous construction given to the statute, the applicant being 
regarded as within the spirit of the supposed prohibition. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered October 14,:1879.] 





H. A. anp M. E. Detesprne v. George B. CAMPBELL ET AL. 


1, LIEN—JUDGMENT.—A judgment in favor of the holder of a promis- 
sory note which forecloses 1 mortgage lien executed to secure the 
same, cannot affect the security afforded by the mortgage to one not 
a party to the proceeding, and who holds another unpaid note, jointly 
secured by the same mortgage. 
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Statement of the case. 





. JUDGMENT LIEN.—When separate suits are brought by two parties on 
promissory notes, each secured by the same mortgage, and judgments 
of foreclosure are rendered in each without regard to the rights of the 
other party, each plaintiff is in equal error in disregarding the rights 
of the other, and neither judgment can exclusively appropriate the 
security. 

. JUODGMENT— MORTGAGE—LACHES.—The fact that a judgment ered- 
itor failed, during the period the stay law of November 10, 1866, 
was practically in foree, to obtain an order of sale and execution, 
could not prejudice his lien secured by mortgage, nor authorize 
another party whose debt was equally secured by the same mortgage 
to appropriate the entire security. 

. MORTGAGE—NOTICE.—A mortgagee of property is charged with con- 
structive notice of adverse liens indicated in the chain of title under 
which he claims; and when there is a prior-recorded mortgage on the 
same property, with judgment of foreclosure thereon in the District 
Court unsatisfied, he cannot be an innocent mortgagee. 

. PURCHASER FOR VALUE.—A purchaser at execution sale who pays 
the amount of his bid by crediting the judgment foreclosing a mort- 
gage which is owned by his ward, is not a purchaser for value. 

. EQUITY—MARSHALING SECURITIES.—The mere fact that one of two 
promissory notes secured by a lien on land first matures, will not, of 
itself, entitle the assignee to priority, but to equality only, of pay- 
ment from the proceeds of the security. 

MORTGAGOR AND MORTGAGEE—PURCHASER WITH NOTICE.— One 
who holds a mortgage on land may, in the first instance, as between 
himself and the original mortgagor, or a subsequent purchaser with 
notice, obtain both a personal jndgment against the mortgagor and a 
decree of foreclosure. 


AppeaL from Anderson. Tried below before the Hon. 
Richard S. Walker. 

On June 5, 1878, Delespine and wife filed their first original 
amended petition against George B. Campbell, A. L. Pear- 
son, Susan R. R. Pearson, (his wife,) R. H. Wren, and John 
A. Matthews, alleging, in substance, that on January 31, 1861, 
R. Il. Wren made and delivered to George B. Campbell two 
promissory notes for $1,347.32 each, payable to the order of 
George B. and Ben. Campbell, one due March 1, 1862, with 
ten per cent. interest from January 1, 1862, the other due 
March 1, 1863, with ten per cent. from January 1, 1863; that 
R. H. Wren, on February 1, 1861, made to the Campbells a 
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mortgage on three tracts of land, (which were described.) to 
sécure the payment of the notes; that on May 9, 1862, the 
Campbells transferred the note of Wren, then just due, to 


plaintif Delespine, and that he afterwards assigned the same 














to his wife, his co-plaintilf; that plaintiffs brought suit on that 
note August 14, 1865, against Wren, as maker, and George 


B. Campbell, as indorser, (Ben. Campbell being dead.) and 














obtained a judement against them, on October 26, 1866, for 





. 
$1,777.68, together with a fore losure of the mortgage ; that 


i 








execution was not issned on that judgment by reason of the 





stay laws then recognized us in force; that Georg 





we 
' 


bell, on Mareh 19, 1865, obtained a writ of error, eave bond, 





and, by error, appealed from that judgment to the Supreme 


ul 


Court, where, on May 15, 1869, the judgment was reversed 








and the cause as to George B. Campbell dismissed. 





Delespine and wife further alleged that George B. Camp- 





bell retained the other note given by Wren, and sued on the 








same March 5, 1866, obtaining a judgment, with foreclosure of 





mortgage, October 24, 1866: that the suit of plaintiff in this 











action stood on the docket as No. 1.516, and the suit brought 
i} by Campbell stood as No. 1.631: that Delespin + ON pa ing 
he security 














for the note transferred to him, in addition to 1 





l- 


clint} 


a 


atiorded by the mortgage, had the personal assurance of 


















































| bell that he would guarantee its payment; that Margaret Del- 
| espine received the transfer of the note on account of indebt- 
| edness to her from her husband, on account of her personal 
| estate; that G. B. Campbell pleaded plaintiffs’ delay in bring- 
| ing suit against him, caused by the supposed legality of the 
/ stay laws, in bar of Campbell’s liability as indorser, and on 
that ground obtained a judgment in the Supreme Court re- 
leasing him from liability; that while plaintiffs were awaiting 
| the deeree of the Supreme Court on the writ of error, and be- 


fore their judgment had become dormant, George B. Camp- 





bell, on June 2, 1868, obtained an order of sale and execution 








' on his judgment against Wren, and had the mortgaged lands 
|| sold at sheriff’s sale on July 7, 1868; that Campbell, at that 
| 
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» became the purchase rat the nominal sum of $250, which 
as paid by erediting the judgment, and Campbell received a 
that Campbell, knowing of the existence of plaintiffs’ 

ut, fraudulently sold the lands he had purchased to his 
co-defendant, A. L. Pearson and wife, and had the deed made 
to Pearson’s wife, who knew that plaintiffs’ judgment had not 
been satisfied; that J. A. Matthews was in poss ssion, claim- 


ing under a pretended title from Pearson, made sinee the in- 


stitution of this suit, and that he bought with actual notice of 


rteagre li 7. 
The plaintiffs further alleged that a certified transcript of their 
foreclosing the mortgage lien was filed for record in 
*’s office November 12, 1866, and that their 
L for record February 1, 1861; that plain- 
as dormant when this suit was brought. but 
n paid, and that Wren was insolvent, Th 
judgment of October 26, 1866, with a forec 
re decreed in the same, might be revived; 
-of Pearson and of Matthews be deereed null ¢ 
ir mortgage lien, for a foreclosure of the mortgage, 


“satisfaction of the debt, as against Campbell and 


December Term, 1878, Campb Il tiled a number of 


exceptions to plaintiffs’ petition and general demurrer; pleaded 
ithe statute of limitations and the judgement of the Supreme 
Court of May 15, 1869, dismissing plaintiffs’ suit as to him in 
bar of plaintiffs’ actions, and a general denial. He set up spe- 

his purchase of the lands for $250 under exeeution, and 
prayed that if the lands should be again sold, his pro rata inter- 
est resulting from his original lien be protected, 


Wren answered, urging exceptions not necessary to mention 
w of the opinion, and relied on the statute of limitations. 
atthews answered, setting up staleness of the demand and 
and five vears’ statutes of limitations, and denied gen- 
[le alleged that on March 1, 1869, Pearson and wife 


borrowed of John HL. Benson. guardian of the estate of W. F. 
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Statement of tl 


Coleman, a minor, $935.13 belonging to the minor, and paid 
that money to George B. Campbell as purchase-money for the 
land; that to secure Benson as guardian, Pearson and wile, on 
March 1, 1869, executed two notes, each for $467.56, and also 
a mortgage on the lands mentioned in the petition; that the 
notes were not paid until defendant Matthews, as guardian of 
Coleman, brought suit thereon against Pearson and wife, and 
that on December 16, 1875, a judgment was rendered against 
Pearson and wife for the amount due on the notes and foreclos- 
ing the mortgage; that the lands were, under the judgment, 
sold in February, 1876, when defendant Matthews became the 
purchaser; that when Campbell sold to Pearson plaintiffs had 
lost their lien; that he had bought in good faith, and at a time 
when. no suit was pending to revive the judgment as against 
Wren. 

Plaintiff, by his second supplemental petition filed December 
13, 1878, pleaded the coverture of Mrs. Delespine in avoidance 
of the statute of limitations, and in answer to a plea of ten years’ 
limitation interposed by Campbell, they pleaded that the orig- 
inal judgment was rendered October 26, 1866, and their orig- 
inal petition in this suit was filed within ten years from Mareh 
30,1870; that H. A. Delespine is only a party pro forma; they 
wimitted the mortgage and sale thereunder to secure the loan 
made of the minor’s money. Five amendments and excep- 
tions were afterwards filed, but further notice of pleadings, 
covering nearly a hundred pages of the record, is omitted. 

The court rendered judgment as follows, substantially, viz. : 
Reviving the dormant judgment of Delespine and wife against 
Campbell, reciting that the Supreme Court had decided that 
Campbell was not liable as indorser on said judgment, and that 
therefore the same was not revived as to him; that there was 
no fraud in Campbell’s judgment against Wren; that Deles- 
pine and wife did not object to said judgment and sale until 
August 26, 1869, after the land had been sold to 8. R. Pear- 
son, as the community property of S. R. and A. L. Pearson, 
aud the purchase-money paid in full, nor until after A. L. Pear- 
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son had mortgaged the land to Benson, guardian of Coleman, 
for money loaned; that Benson was a mortgagee without no- 
tice of any equities between Campbell and Delespine ; that it 
did not appear that either Wren or Campbell was insolvent; 
closing by quieting Matthews in his title to the land, and de- 
claring that the revival of the judgment of plaintiff against 
Wren shall in no way revive the mortgage lien therein fore- 
closed so as to affect the title of Matthews; that Matthews’ 
title is decreed to be free from said lien, and that Delespine 


recover of Campbell $122.50, it being 4777 of the amount for 
( 


which the lands sold under Campbell’s decree of foreclosure, 


The assignments of error are manifest from the opinion. 


The facts are also apparent from the opinion, or sufficiently 
indicated by it. 


Theodorie C. Jones, for appellants, in support of first assign- 
ment of error, cited Briscoe v. Bronaugh, 1 Tex., 352; Wil- 
liams v. Murphy, 36 Tex., 176; Allen v. Root, 39 Tex., 598; 
Jackson v. Butler, 47 Tex., 426; Peters rv. Clements, 46 Tex., 
123; Bank of Metropolis v. Guttschlick, 14 Pet., 19-32; Lar- 
ris v. Vaughn, 2 Tenn. Ch., 486. 

In support of the second assignment of error he cited 
Ayres ¢. Duprey, 27 Tex., 606; Orme v. Roberts, 33 Tex., 
773. 

In support of the third assignment he cited White ef al. 
v. Downs, 40 Tex., 233; Watt rv. White, 46 Tex., 343; Deles- 
pine v. Campbell, 45 Tex., 633; Paris Exchange Bank v. Beard, 
49 Tex., 358. 


Greenwood & Gooch, for appellee Matthews. 

I. We urge the following counter-rules in equity as counter- 
propositions to that contained in appellants’ first assignment of 
error, viz.: That a court of equity will not grant the relief 
prayed for unless it is shown in the complainant’s bill, and in 
the evidence, that the complainant is without remedy at law. 
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There is nothing in the statement of facts to show that R. 
H. Wren was insolvent, or unable to pay the entire amount of 
the moneyed judgment of appellants against him, either at the 
date of the original judgment, October 26, 1866, or at date of 
revival of said judgment. (Story’s Eq., sees. 33, 49. 

Il. A ereditor like J. H. Benson, who obtains a mortg 
for money loaned on a tract of land without notice of the equi- 


ties of other parties, defeats the e juity, and a purchaser at a 


sale made under a deeree of foreclosure of the mortgage will 
acquire a good title. (Cavanaugh v. Peterson, 47 Tex., 207; 
Fisk +. Wilson, 15 Tex., 452; Martel v. Somers, 26 Tex., 561; 


Perkins v. Sterne, 25 Tex., 563; Story’s Eq., secs. 409, 410; 


2 Wash. on Real Prop., Ze.) 

III. One who has notice, deriving title through one without 
notice, is protected against equities, whether they be liens, in- 
cumbrances, trusts, or other dormant equities. (Ellis ¢. Single- 
tary, 45 Tex., 41; Story’s Eq., sees. 409, 410, 1503. 

[V. A creditor who purchases at a sheriff’s sale and has his 
bid credited on his judgment,—and certainly this would be so 
where the purchaser is a guardian, and accounts to his ward 
for the purchase-price as if it were actually paid to him,—is a 
purchaser for value. (Ellis v. Singletary, 45 Tex., 40; Bayley 


v. Greenleaf, 7 Wheat... 46; 4 Kent’s Comm., 154*, note a. 


error assigned in 


this cuse is, that “the court erred in holding that J. U1. Ben- 


Associate Justice.—The first 


B INNER 
IUNNEN, 





son, guardian of the estate of the minor, W. F. Coleman, un- 
der whom the defendant Matthews claims title to the land 
described in the plaintiffs’ pleadings, and in the judgment 
herein, Was an innocent mortgagee of said land without notice 
of any of the equities existing between the detendant Camp- 
bell and the plaintiffs, H. A. and M. E. Delespine.” 

[t was held in this case on former appeal, and in other cases, 
that if the owner of one of two promissory notes, secured by a 
lien upon land, sues to enforce or foreclose the same, without 


making the owner of the other note a party, the judgment will 
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not affect the rights of the latter. (Delespine v. Campbell, 45 
Tex., 652; Robertson v. Guerin, 50 Tex., 323.) 

Both the plaintitis in this action and George B. Campbell 
having prosecuted their original suits separately against Wren, 


and ol 


‘tained foreclosure of the mortgage upon each of the 
notes held by them, without regard to their respective equities, 
were in equal fault, and neither affected by the judgment of 
the other. 

The testimony shows that this mortgage to secure both the 
notes was duly recorded on the day of its execution; that tl 
judgment in favor of Campbell was rendered October 24, 1866 
and that in favor of Delespine and wife, though their suit was 
brought first, was rendered two days afterwards; that this last 


judgement was, on writ of error, taken 


L 


and reversed as to the ind rser, Ge ree b. Camp) tl. May rs. 
1869; that in the meanwhile, and during the pendency of this 
writ of error, on July 7, 1868, Campbell caused the morigaged 
land to be sold under his judement, at whie 
the purchaser at $250; that on January 27, 1869, he sold the 
land to Susan R. Pearson, who, joined by her husband, A. L. 

ved the same on Mareh 1, 1869, to John H. 
Benson, as guardian of W. F. Coleman, the writ of error still 


) » , . 
Pearson, mortaas 


pending in the Supreme Court. 

The stay law of November 10, 1866, was not declared un- 
constitutional until February, 1868, but a few days before this 
writ of error was perfected. (Jones v. MeMahan, 50 Tex., 
719.) ; 

Th , failure of Delespine and wile to obtain an order of sale 
and execution during the time this law was practically in force 
should not prejudice their lien. (Ilargrove v. Delisle, 32 
Tex., 177; Cravens vr. Wilson, 48 Tex., 324.) 

Under the facts of this ease, we are of opinion that, at the 
date of Benson’s mortgage, he had éonstruetive notice of the 
lien of Delespine and wite, by the recitals in the chain of title 
under which he claimed, by the record of the mortgage from 
Wren, and by their judgment of foreclosure in the District 
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Court; and that the first error assigned, that the court below 
held that Benson was an innocent mortgagee without notice, 
was well taken. (Blankenship v. Douglas, 26 Tex., 225; 
Robertson v. Guerin, 50 Tex., 317.) 

2. The second error assigned is to the effect that the court 
erred in holding that Matthews was a purchaser for value under 
the judgment foreclosing this mortgage to Benson, the former 
guardian, as no new consideration was paid, but simply the 
amount of his bid credited upon the judgment in favor of his 
ward. 

If the court thus held, as might be inferred from one of the 
recitals in the judgment, it was error. (Ayres v. Duprey, 27 
Tex., 593; Orme v. Roberts, 33 Tex., 768.) 

We do not think, however, that this alleged error is fairly 

sustained by the record, but that the judgment upon this issue 
was based upon the previous erroneous finding that Benson 
was a bona-fide purchaser for value without notice, and that 
this would protect a subsequent purchaser under him. (Bas- 
set v. Nosworthy, 2 Lead. Cas. in Eq., part I, 50, and numer- 
ous authorities; 1 Story’s Eq. Jur., sees. 409, 410, and note.) 
3. ‘The third assigned error is, that “the court erred in not 
rendering judgment against defendant Campbell for $250, 
amount of proceeds of the sale of said land under his judg- 
ment against Wren, referred to in the pleadings.” 
- The only equity claimed by Delespine and wife, as sustained 
by the record, to entitle them to have their note first satisfied 
by the proceeds of the mortgaged property, was that the same 
first became due. cs 

Under the decisions of this court, the mere fact that one of 
two promissory notes secured by a lien on Jand and assigned 
hy the payee would first mature, would not, of itself, entitle 
the assignee to priority, but to equality only, of payment from 
the proceeds of the security. (Paris Exchange Bank v. Beard, 
49 Tex., 363; Robertson v. Guerin, 50 Tex., 317.) 

4. The question urged by counsel for appellee, that as Wren 
was not shown to be insolvent, appellants have their legal rem- 
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Statement of the case 


edy against him, and cannot resort to a foreclosure of the mort- 
gage, does not, we think, apply to a case like the present. 

It has long been the established practice under our blended 
system of law and equity, that where the plaintiff has a mort- 
gage upon land, he may, in the first instance, as between him 
and the original mortgagor, or a subsequent purchaser with 
notice, obtain both a personal judgment against the mortgagor 
and a decree of foreclosure; and this is the practice indicated 
by our statute. (Paschal’s Dig., art. 1480; Rev. Stats., art. 
1540.) 


Judgment réversed and cause remanded. 
o 
REVERSED AND REMANDED. 


[Opinion delivered October 17, 1879.] 





Tue Tyrer Tarp Rariroap Co. v. J. Driscot & Co. 


1. MECHANIC’S LIEN—RAILROAD:—Neither under the Constitution nor 
statute law is a mechanic’s lien given on a railroad, including its road- 
bed and franchise, for work and labor done and materials furnished. 

2. MECHANIC’S LIEN—STATUTES CONSTRUED. —The act of August 7, 
1876, (Rev. Stats., art. 461,)so far from showing a legislative intent to 
subject structures such as railroads to a mechanie’s lien, contains pré- 
visions whiclt show the contrary. (Rev. Stats., arts. 3169-3171.) 

3. MECHANIC'S LIEN—RAILROAD.—The Constitution does not, of itself, 
impose a mechanie’s lien for work and labor done, or materials fur- 
nished, on a railroad, on its road-bed and chartered privileges, nor does 
it require the Legislature to do so. 


APPEAL from Smith. ‘Tried below before the Hon. John C. 
Robertson. 

Suit by Driscol & Co. for the recovery of a debt of $8,312.48 
claimed for work and labor done by them for defendant, and 
for materials furnished by plaintiffs under a written contract, 
entered into by plaintiffs and defendant on the 8th day of Sep- 
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tember, in which the plaintitis agreed to erect the bridges and 





construct the cattle-guards on defendant’s road between Tyler, 





in Smith county, and Ferguson, in Upshur county, Texas, ac- 





cording to certain specifications, and on certain terms therein 





stated, and for the enforcement of the mechanie’s or contract- 







or’s lien claimed on detendant’s road therefor. 


econtractor’s lien on defendant’s road, and that defendant was 





entitled to payments, credits, and offsets against plaintiffs’ 





claim to the amount of $7,237.23. 





Both parties having waived a jury, the court gave judgment 





for the plaintiffs for the sum of $1,074.65, with interest at eight 





per ceut. from the date of judgment, for the costs of the suit, 





and for foreclosing the mechanic’s or contractor’s lien on de- 





fendant’s road between Tyler, in Smith county, and Ferguson, 
in Upshur county, in the State of Texas. 






The first assignment of errors was as follows: “The court 





erred in its judgment in establishing and foreclosing the con- 





tractor’s or builder’s lien claimed by plaintiffs on defendant’s 





road, in that there was no law of the State of Texas at the date 





of the contract, under which plaintifis claimed their lien, nor 





at the date of the trial and judgment in the case, that provides 





for a contractor’s or builder’s lien on railroads.” 





The fourth assigument of errors was as follows: “The court 





erred in its judgment overruling the second ground of defend- 





ant’s motion for a new trial, in this, that the judgment of the 





court establishing and foreclosing the contractor’s or builder’s 





lien on defendant’s entire road is cofitrary to the law and the 





evidence in the case, because the law requires, among other 
things, that plaintifts should have filed and recorded their con- 
tract in the county or counties where their materials were fur- 











nished and their work was done, in order to the establishment 








and foreclosure of the lien claimed by them, and because the 





evidence shows that defendant’s road is partly in Smith and 
partly in Upshur counties, and that the work claimed to have 
been done by plaintiffs on defendant’s road is partly on the 
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portion of the road in Smith county and partly on the portion 
of the road in Upshur county, and because the evidence shows 
that plaintiffs never filed nor recorded their contract in Upshur 
county, but only filed and recorded it in Smith county.” 
There was a motion for a new trial by defendant, and the 


eourt hay ing overruled it, the road Fave notice of appeal. 


Tigual W. Jones, for appellant. 
I. The act of November 17, 1871, passed at the second ses- 
sion in 1871, (p. 28,) does not, in terms, provide for the me- 


chanic’s or contraetor’s hen on railroads, nor does the act of 


Li cA 


= 


August 7, 1876, (Acts of 1876, p. 91.) make any provision, in 
terms, for such a lien. And the courts will. not, by construe- 


tion, extend sach lien to railroads where tlie statute creating 


the lien makes no provision for it in terms. hil. on Mech. 
Lien, see. 15.) 

Il. The act of February 18, 1879, (Acts of 1879, p. 8,) is 
the first and only act of the Legislature of the State of Texas 


that provides, in terms, for the mechanie’s lien on railroads. 


1K 
This suit was commenced in the District Court of Smith coun- 


ty, Texas, on February 28, 1878, nearly a year previous to the 
passage of the act of February 18, 1879. 

Ill. The aet of August 7. 1876, (Acts of 1876, see. 1, p. 91,) 

like the act ot November 17, 1871, limits the mechanie’s or 
eontractor’s lien to the particular work done and materials 
furnished, and to the particular land, lot or lots on which the 
work is situated. 
The plaintitis, in their petition, assert the mechanic’s or con- 
tractor’s lien on defendant’s entire road, extending from Tyler, 
in Smith county, to Ferguson, on the Texas and Pacifie Rail- 
road, in Upshur county, Texas, and the lien is established and 
decreed by the court to be foreclosed on this entire road 

IV. it the mechanic’s or contractor’s lien on railroads is 
provided for at all by the act of 1871, or the act of 1876, it is 
given upon the particular work and materiais, and the particu- 


lar parts of the road on which the work is done and for which 
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the materials are furnished. Phillips, in his work on Mechan- 


ic’s Liens, sec. 182, p. 259, says that “the mechanic’s lien may 
be on parts of a railroad without being on the whole road.’ 

V. It does not appear at what particular places on defend- 
ant’s road in Smith county, nor at what particular places on 
defendant’s road in Upshur county, Texas, plaintiffs performed 
their work; but it does appear that a part of their work was 
done in Smith, and the other part in Upshur county. 


Reaves & Dodd, for appellees. 

I. By statute and the provisions of the Constitution, appel- 
lees were secured in their mechanie’s lien upon the railroad of 
(Acts of 1876, pp. 91,92; Const. of 1876, art. 16.) 


IT. If appellees had a lien, it necessarily extended to the 


appellant. 


whole railroad and to land necessarily connected therewith. 
(Acts of 1876, pp. 91, 92; Paschal’s Dig., art. 4912.) 

III. Under our statutes railroads, including the road-bed, 
track, right of way, franchises, and chartered powers consti- 
tute an entirety and form a whole, and cannot be severed and 
(Paschal’s Dig., art. 4912.) 

IV. The appellees, under the Constitution of this State, are 


sold in parcels or lots. 


secured in their lien upon appellant’s railroad, and that net- 
withstanding the Legislature may have failed to enact a law 
for the speedy enforcement of the same. The court below, in 
the exercise of its powers as a court of equity, had the ri 

(Const. of 
1876, art. 16, sees. 35,37; Acts of 1876, pp. 91,92; Paschal’s 
Dig., art. 7112; Phil. on Mech. Liens, sees. 2,469,478; Peck v. 


Jenness, 7 How., 620; Coleman v. Freeman, 3 Kel., (Ga.,) 140.) 


form the remedy and decree its enforcement. 





GouLp, ASSOCIATE JUSTICE. —Driscol & Co. sued the railroad 







company for work and labor done and materials furnished 
under a written contract to erect the bridges and construct the 
eattle-guards on defendant’s road between Tyler, in Smith 
county, and Ferguson, in Upshur county, claiming a mechan- 


ic’s lien on the railroad. Plaintiffs recovered judgment for 
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$1,074.65, foreclosing also the lien claimed on the railroad, 
including the road-bed, franchise, and chartered powers and 
privileges, from Tyler to Ferguson. 

The railroad company complains of that part of the judg- 
ment enforcing the mechanic’s lien, and maintains that there 
was no law of the State at the date of the contract or judg- 
ment providing for a contractor’s or builder’s lien on railroads. 

On the part of appellees, the lien is claimed under “An act 
to provide for and regulate mechanics’, contractors’, builders’, 
and other liens in the State of Texas,” approved August 7, 
1876, and under sections 35 and 37 of article 16 of the Con- 
stitution, which they say give the lien without further legisla- 
tion. Section 35 of article 16 of the Constitution requires the 
Legislature to pass laws to protect laborers on railroads and 
other public works against the failure of contractors and sub- 
contractors to pay their wages. We think it manifest that this 
section has no reference to contractors or builders, and the 
law enacted in pursuance of the section shows that such was 
the view taken of it by the Legislature. (Rev. Stats., Appen- 
dix, p.6; Aiken v. Wasson, 24 N. Y.,482; Balch v. New York 
and Oswego Railroad Co., 46 N. Y., 521.) 


— 


Section 37 of article 16 reads: “ Mechanies, artisans, and 
material-men of every class shall have a lien upon the build- 
ings and articles made or repaired by them for the value of 
the labor done thereon, or material furnished therefor; and 
the Legislature shall provide by law for the speedy and efli- 
cient enforcement of their liens.” 

The law enacted under this section provides: “That any 
person or firm, lumber dealer, artisan, or mechanic who may 
labor or furnish material, machinery, fixtures, and tools to 


erect any house improvement, or to repair any building or 
any improvement whatever, shall have a lien on such house. 
building, fixtures, or improvements, and shall also have a lien 
on the Jot or lots, or land necessarily connected therewith, to 
secure payment for labor done, lumber, material, or fixtures 
furnished for construction or repairs.” (Rev, Statutes, title 


» 
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Liens, ch. 2.) The subsequent portions of this act, so far from 


containing anything showing that structures such as railroads 





were contemplated, has provisions which show the contrary. 





The lien given on land in the country extends to fifty acres, 





and on lots in a town includes the lots upon which the im- 
The 


r 





provements are situated. (Rev. Stats., arts. 3169, 3170.) 





person enforcing the lien is allowed to have the land or lot 







sold, or the improvements only. (Rev. Statutes, art. 3171. 
These provisions are inappropriate and insufficient to desig- 
nate the extent of a lien on the bed of a railroad, and are 
inconsistent with the general railroad law, which contemplates 
the sale of “the entire road-bed, track, franchise, and char- 
tered powers and privileges.” (Rev. Stats., art. 4262.) The 
language of the statute does not indicate any intention to gi 
a lien on railroad-beds and corporate franchises, hor are any 
of its provisions as to the extent of the lien or the mode of its ; 
enforcement such as would be appropriate to such a lien, 

The statute, in our opinion, does not embrace railroad-beds 
or franehises. Similar statutes have been construed in other 
States, and have been generally held not to embrace them. 
(Foster v. Fowler, 60 Penn. St., 27; La Crosse and Milwan- 
kee Railroad Co. v. Vanderpool, 11 Wis., 124. 

In most of the States there are special statutes regulati: 
liens on railroads. (Jones on R. R. Securities, see. 58: 

The statute was evidently passed in obedience to section 
of article 16 of the Constitution, and shows the legislativ: 
eonstruction of that section. We eoncur in that construction. 
and think that the Constitution does not, of itsell, impose the 
lien claimed, nor does it require the Legislature to do so, 


Because of the error of the District Court in entoreinge a 


fou 





mechanie’s lien, the judgment is reversed and reformed so as 


to allow the plaintiffs’ moneyed judgment against defendant 


to stand, but so as to give them no lien. 
REVERSED AND REFORMED. 
[Opinion delivered October 17, 1879.] 


[ Justice Bonner did not sit in this case.] 
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RAILROAD Co. v. J. R. Nrxon 
AND WIPE. 


‘ QUERE.—ASs to the right of the jury to fix damages, in the absence of 


proof, in an action by parents for damages for negligent killing of 
their minor child? There is a conflict of authority whether the jury 
can determine for themselves, in their own uncontrolled discretion, 
the amount of pecuniary compensation which the parents should re- 
cover. The question not decided, 

MEASURE OF DAMAGES—CHARGE.—It is the duty of the court to give 
definite instructions to the jury as to the true measure of damages to 
which a plaintiff may be entitled under the issues and facets of the 
particular case. 

QUZRE—AS TO DAMAGES.—It is a question whether, under the stat- 
ute, (Paschal’s Dig... art. 15; Rev. Stats., arts. 2899, 2909.) with 
proper allegations, damages allowed ** proportioned to the injury re- 
sulting from such death,” are restricted to loss to parents during the 


minority of the child killed, for which suit may be brought. 


~ 


‘ONTRIBUTORY NEGLIGENCE.—See instructions, given on eantribu 
tory negligence, held subject to criticism, but not sufficient to require 


reversal of the ease. 


. CONSTRUCTION OF STATUTE—R AILROADS—RINGING BELL AT CROSS 


INGS.—The statute (Pasechal’s Dig., art. 4897; Rev. Stats.. art. 4232 


be provided with a bell 


providing that cach locomotive engine shall 
or whistle, which shall be range or blown when it crosses a road o1 
street, the failure to do which shall make the company liable for 
all damages which shall be sustained by any person by reason of such 
neglect, superadds a duty upon the railroad company, the disregard 
of which, however, would impose no greater or other liability than 
would follow from a common-law duty in respect to the care in run- 
ning atrain. The mere omission to ring the bell would not. of itself, 
render the company liable for damages. 

SAME—CHARGE OF COURT.—See charge of court held defeetive, in 
not clearly defining the above statute, it not clearly expressing the 
meaning of the statute as applied toe the facts; which is, that the 
failure to ving the bell was negligence, and if by reason thereof the 
deceased Was not aware of the approach of the train, and the injury 
resulting from this negligence was the proximate cause, then defeud- 
ant was liable. 

CONTRIBUTORY NEGLIGENCE— NoTice.—If the injured party had 

notice of the approach of a railroad train from which injury resulted, 

the failure to ring the bell would be immaterial in an action for such 
injury. 
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Argument for the appellant. 





8. CHARGE OF COURT.—A charge of the court which in terms assumes 
the existence of a controverted fact as the predicate for law announced 
by the charge, is erroneous. 


AppeaL from Travis. Tried below before the Hon. E. B. 
Turner. 

March 14, 1877, J. R. Nixon and his wife Lizzie brought 
suit in the District Court of Travis county against the Houston 
and Texas Central Railroad Company for damages for negli- 
gently causing the death of their infant son, Willie Nixon, 
March 7, 1877. The defendant pleaded a general denial and 
contributory negligence. There was no question made upon 
the pleadings. A verdict was rendered for plaintiffs, and 
the defendant appealed. ‘The facts sutticiently appear in the 
opinion. 


George Goldthwaite, for appellant. 

I. The court erred in charging that the jury are authorized 
to determine, in the absence of any proof, for themselves, what 
the extent of the pecuniary damage is; and it should, on this 
question, have given the second charge asked by defendant, 
embodying the law applicable to the case, and the third in- 
struction asked by defendant, as to the proper rule for esti- 
mating damages, instead of leaving the jury without any rule 
on the subject. There is no evidence to support the verdict 
on the question of damages. 

II. The jury are not authorized to determine for themselves 
what the extent of the pecuniary damage is, without evidence 
upon the subject, and the court erred in so charging and in 
refusing to give the second charge prayed for by defendant. 

The court charged: “The extent of the recovery allowed in 
such case is the actual damages sustained by the plaintiffs in 
consequence of loss of services of such child, and the jury are 
authorized to determine for themselves what the extent of the 
pecuniary damage is.” It refused to give the second charge 
prayed for by defendant, viz.: «The recovery of the plaintiffs 
is to be measured by the evidence of pecuniary loss; and 
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unless plaintiffs have proved by evidence before you pecu- 
niary injury or actual damage in some tangible form, then 
you will find for defendant.” (Duckworth v. Johnson, 4 Hurl. 
& Nor., 653; Mitchell v. Railway Co., 5 Thomps. & C., (N. Y.,) 
122.) 

The third charge prayed for by defendant, and refused by 
the court, gave the jury a correct rule for estimating the dam- 
ages, if any, and should have been given. The defendant had 
the right to have the jury instructed upon the law of the case 
clearly and pointedly, so as to leave no ground for misappre- 
hension or mistake. (Muldowney v. Railroad Co., 32 Iowa, 
180; Field on Dam., p. 507; State of Maryland v. Railroad 
Co., 24 Md., 107; Ford v. Monroe, 20 Wend., 210; Railroad 
Co. v. Kelly, 31 Penn. St., 376; Same v. Zebe, 35 Penn. St., 
327.) 

III. The damages for the loss occasioned by the death of 
the child should have been limited to the period of minority. 
The court refused so to do, and refused the defendant’s charge 
to that effect. (Shear. & Red. on Dam., sec. 608; Field on 
Dam., sec. 840; Sedg. on Dam., pp. 697, 698 ; State of Mary- 
land v. Railroad Co., 24 Md., 84; Traver v. Railroad Co., 6 
Abb., (N. 8.,) 46.) 

[V. To permit a child under five years of age to run at 
large and play in the streets of a city traversed by cars and 
other vehicles, is, in case of accident and injury to the child, 
contributory negligence, and the defendant was at least enti- 
tled to have that question clearly and pointedly submitted to 
the jury. 

The child was under the age of five years. The accident 
happened at the culvert bridge at the intersection of Pine and 
Brazos streets, in Austin, about one hundred yards from where 
the parents reside. Three children were playing, or trying to 
get upon the car. They seemed to be on the steps, and hang- 
ing between the first and second cars. Two of the children 
fell through the bridge between the cross-ties. One of them 
was killed. (Railroad Co. v. Pearson, 72 Penn. St., 171; 
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Argument for the appellees. 


ny v. Railroad Co., 57 Id., 174; Smith v. O'Connor, 48 
[d., 223; Railroad Co. v. Keller, 67 Id., 300; Railroad Co. v. 
V iinet Adm’r, 27 Ind., 515; Railroad Co. v. Hutiman, 28 
Id., 287; Railroad Co. v. Bowen, 40 Id., 545; Thl ¢. Railroad 
Co., 47 N. | # 317; Harttield Uv. a a 21 W end., O15; Kreig 
r. Wells, 1 E. D. Smith, (N. Y.,) 74; Mangam v. Railroad Co., 

Barb., 230; W1 right v. R: vn 7 © o., 4 Allen, (Mass.,) 283; 
Holly v. Gaslight Co., 8 Gray, 123; Callahan v. Bean, 9 
Allen, 401; Boland v, Railway Co., 36 Mo., 484; Singleton v. 


Railway Co., 7 C. B., (N. 8.,) 287.) 


Walton. Green & Hill, for appellees. 

I. The jury, in a case of this character, have the right, act- 
ing on individual meatal ge, independent of extraneous evi- 
denee, to Say that the present and prospectiv e services of a boy 
child are valuable to the parents, and to estimate the value 
thereof during minority. (O’Mara v. Hudson River Railroad 
Co., 38 N. Y., 450; Oldtield +. New York and Harlem Rail- 
road Co., 14 N. Y., 319; Drew v. Sixth-avenue Railroad Co., 
26 N. Y., 52; Ih) v. Forty-second -street and Grand -street 
Ferry Railroad Co., 7 Amer. R., 451; Id., 47 N. Y., 317.) 

II. Appellant’s fourth proposition may be abstract law, but 
it is wholly inapplicable to this case. The mother did not per- 
mit the child to go into danger. 

‘The statement of the case gives the facts as to all the neeli- 
gence of which the mother was guilty. (Thl v. Forty-second- 
street and Grand-street Ferry Railroad Co., 7 Amer. R., 451; 
Id., 47 N. om 317 ; Cooley On Torts, 082, note 2, and authori- 
ties cited; Lynch v. Smith, 6 Amer. R., 189; MecGary v. 
Loomis, 20 Id., 512, and authorities cited.) 

If. A failure on the part of appellant to ring its bell while 
its train is moving along a public street and crossing a publie 
street, is a failure to perform a statutory duty, and is negli- 
gence. 


The evidence is conflicting as to whether the bell was ring- 


ing as the train was moving. (Wakefield v. Conn. and Pass. 


o 
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Railroad Co., 37 Vt., 334; Langhoff, Adm’r, rv. Milwaukee and 
rairie du Chien Railroad Co., 19 Wis., 496; Correll v. B.C. 
R. and M. Railroad Co., 38 Iowa, 123; Augusta and Savannah 
Railroad Co. v. MecElmurry, 24' Ga., 79; Norton v. Eastern 
Railroad Co., 113 Mass., 367; Linfield v. Old Colony Railroad 
Corporation, 10 Cush., 566; St. Louis, Vandalia and Terre 
Haute Railroad Co. vr. Dunn, 78 Ill... 200; Renwick vr. New 
York Central Railroad Co., 36 N. Y., 132; Ernst rv. Hudson 
River Railroad Co., 32 How., (N. Y..) 80; O’Mara v. Hudson 
River Railroad Co., 38 N. Y., 447.) 

Bonner, Assocrate Justice.—This is a suit for damages 
against the appellant, the Houston and Texas Central Railroad 
Company, brought by the appellees, J. R. Nixon and wife, for 
injuries from a moving train, which resulted in the death of 


} 

‘ 

7 
! 
i 


their minor child, aged between four and five years. 
The testimony showed that the deceased had strolled from 
the home of his parents, situated in the city of Austin, about 
one hundred yards from where the occurrence happened, and 
that before the train came up, he and two other children were 
playing under a eulvert bridge on the railroad track at the 
intersection of Pine and Brazos streets; that the train backed 
slowly toward the culvert, and that about the time it reached 
it the deceased crawled out from between the ties and was 
caught and run over by the passing wheels. The testimony 
tends to show that one or more of the children were on the 
steps of the ear, and that one of them ran off. There was no 
evidence of any definite pecuniary value, present or prospective, 
of the services of the, child, and the testimony was conflicting 
whether the locomotive bell was ringing at the time. 

There was a verdict and judgment for the plaintifis for $825, 
from which the defendant appealed. 

The material questions in the case arise upon the charge of 
the court and the charges asked by the defendant and refused. 

The first error assigned is, that “the court erred in charg- 


ing that the jury be authorized to determine, in the absence of 
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any proof, for themselves, what the extent of the pecuniary 
damage is; and it should, on this question, have given the see- 
ond charge asked by defendant embodying the law applicable 
to the case, and the third instruction asked by defendant, as 
to the proper rule for estimating damages, instead of leaving 
the jury without any rule on the subject; and there is no evi- 
dence to support the verdict on the question of damages.” 

Among other propositions presented by the appellants are: 

“1. There is no evidence to support the verdict on the ques- 
tion of damages.” 

“2. The jury are not authorized to determine for themselves 
what the extent of the pecuniary damage is without evidence 
upon the subject, and the court erred in so charging and in 
reiusing to give the second charge prayed for by defendant.’ 

The court charged the jury, that “the law gives a right of 
action to a parent whose child has been killed by the negli- 
gence of a railroad company in running its trains, but the cx- 
tent of the recovery allowed in such eases is the actual damage 
sustained by the plaintiff in consequence of loss of service of 
such child, and the jury are authorized to determine for them- 
selves what the extent of the pecuniary damage is.” 

There is a conflict of authority upon the question whether, in 
this character of ease, the jury can determine for themselves, 
in their own uncontrolled discretion, the amount of pecuniary 
compensation which the parents should recover. 

As this case will be reversed, and as it may become an im- 
material question on another trial, and as there is not entire 
unanimity in the views of the court, we do not now decide the 
question. (Potter v. Railroad Co., 21 Wis., 372; Oldiield ¢. 
Railroad Co., 14 N. Y., 310; O’Mara v. Railroad Co., 38 N. Y., 
450; Pennsylvania Railroad Co. v. Kelley, 31 Penn. St., 37 
Penusylvania Railroad Co. v. Vandever, 36 Penn. St., 305, and 
as cited in note 1, p. 702, Shear. & Red. on Neg.; Chicago, &c., 
Railroad Co. v. Swett, 45 [il., 197; Illinois Central Railroad 
Co. v. Welch, 52 Tl., 183; Green v. Hill, 4 Tex., 465; 2 Gra. 
& Wat. on New Trials, 347.) 
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Appellant submits as proposition 3: “The third charge 
prayed for by defendant and refused by the court gave the 
jury a correct rule for estimating the damages, if any, and 
should have been given. The defendant had the right to have 
the jury instructed upon the law of the case clearly and point- 
edly, so as to leave no ground for misapprehension or mistake.” 

Without deeming it necessary to discuss the charge asked 
by appellant and refused, we think it the proper practice in 
all cases of damages for the court to give definite instructions 
to the jury as to the true measure of damages to which the 
party may be entitled under the issues and facts of the par- 
ticular case. (Pennsylvania Railroad Co. v. Vandever, 36 
Penn. St., 298; Railroad Co. v. Le Gierse, 51 Tex., 189.) 

Appellant submits as proposition 4: “The damages for the 
loss occasioned by the death of the child should have been lim- 
ited to the period of minority. The court refused so to charge, 
and refused the defendant’s charge to that effect.” 

The common-law principle upon which a parent can recover 
damages for an injury to his child, is based upon the relation 
of master and servant, and as this ceases when the child arrives 
at the age of majority, damages, under the common law, 
should be limited to this period. It is, however, a grave ques- 
tion, under our statute, (Paschal’s Dig., art. 15; Rev. Stats., arts. 
2899-2909.) whether, with proper allegations, this damage, 
which is allowed as “ proportioned to the injury resulting from 
such death,” should be thus limited. We find expressions in 
some of the authorities that the damages should be restricted 
to the minority of the child, but no well-considered case where 
this point is directly made and thus decided. In Potter v. 

Railroad Co., 21 Wis., 377, it is held that the pecuniary ad- 
vantage of the life of the deceased, after the time when he 
should reach his majority, ean be considered only after proof 
of the indigent or dependent circumstances of the parents. 

As the briefs of the learned counsel in this case do not 
advert to the distinction which might obtain between the rule 

of the common law and the statute, and as the question is an 
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important one, and not necessary to the decision to which we 
have arrived, it is not definitely determined. 

The second error assigned is, that “the court erred in refus- 
ing to give the defendant’s first instruction, which treated of 
the contributory negligence of the child’s mother, as to which 
there was some evidence.” 

Upon this issue the court charged the jury: “You are the 
exclusive judges of the weight of evidence, and if you find 
defendant was guilty of negligence at the time and_ place 
mentioned, which negligence caused the injury complained of, 
then it is for you to say what has been the actual money dam- 
ages sustained by plaintiffs; unless you find that the plaintiffs 
are also guilty of negligence in the particular matter under 
consideration, which contributed to the injury, because if they 
are also guilty of contributing to the injury, then they cannot 
recover at all.” 


} 


It is not assigned that there was error in this charge as 


y 
— « 


given, but in the refusal of the court to give the following 
charge asked: 

“Tf you believe that the mother of Willie Nixon was negli- 
gent in the care of her said son, in allowing him to play at 
large in the street, about the railroad track, without attend- 
ance, and that this contributed to the accident, then you will 
find in favor of the defendant.” 

In the opinion of a majority of the court, this charge was 
objectionable, as it assumed as a matter of fact that the mother 
allowed the child to play at large in the street, and hence the 


s asked. 


court should not have given it : 
The charge given was very general in its terms. In eases of 
this character it is always more satisfactory that the question of 


1 


coniributory negligence should be fully explained to the com- 
prehension of an ordinary jury. Although the instruction asked 
and refused may have been sufficient to have called the atten- 
tion of the court to the general terms of the charge as given, 
and thus suggested the propriety of an additional one, or a 


modification of that asked if believed to be objectionable, yet, as 
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the charge given was correct, as a legal proposition, and as the 
one asked is held improper, the second alleged error assigned 
is not sufficient to reverse the judgment. 

The third error assigned is, that “the court erred in refus- 
ing to give defendant’s fourth instruction, as to the failure to 
ring the bell, and in charging the jury in the second paragraph 
of its main charge the opposite of the instruction asked.” 

The court charged the jury: “The law makes it the duty of 
the defendant to ring the bell of the engine whenever it moves 
its trains within the limits of the city of Austin, and to keep 
the same ringing while the train is in motion within the limits 
of the city. And where the law imposes a certain duty upon a 
railroad company, a disregard of that duty in moving its trains, 
if injury result, would be regarded in law as negligence on its 
part.” 

The charge asked and refused was: “That, under all the 
facts of this case, it made no difference whether the bell of the 
engine rang or not.” 

Our statute provides that each locomotive engine shall be 
provided with a bell or whistle, which shall be rung or blown 
when it crosses a road or street, the failure to do whieh hall 
make the company a liable for all damag »S which shall be SUuSs- 
tained by any person by reason of such neglect.”  (Paschal’s 
Die., art. 4897; Rev. Stats., art. 422.) 

The true construction of the statute is, that it superadds a 
duty upon the eompany, the disregard of which would lmpose 
no greater or other liability than would follow from a com- 
mon-law duty in respect to care in running a train; and that 
the mere omission to ring the bell would not, of itself, render 
the company liable. (Steves v. Railroad Co., 18 N. Y., 422; 
Galena and Chicago Union Railroad Co, v. Loomis, 13 IIL, 
548; Artz v. Railroad Co., 34 Iowa, 153; Holman r. Railroad 
Co., 62 Mo... 562; Stoneman rv. Railroad Co., 58 Mo., 504: 
Chicago and Rock Island Railroad v. MeKean, 40 IIl., 218.) 
This principle was announced by this court in Railroad Co. 


v. Le Gierse, 51 Tex., 189. 
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If, by the charge, it was intended to instruct the jury that 
the failure to ring the bell was negligence, and that if by rea- 
sun thereof the deceased was not aware of the approach of the 
train, and the injury resulted from this negligence as the proxi- 
mate cause, then this was the true construction of the statute. 
If, however, it was intended to instruct them that the failure 
to ring the bell was such statutory negligence as would make 
the defendant-company liable in damages in any event by the 
moving of the train, without regard to any necessary connec- 
tion between the negligence and the injury, this was an im- 
proper construction of the statute, and was error. 

Although the former may have been the construction in- 
tended by the learned judge presiding, yet we think the charge 
was not sufficiently clear and explicit to prevent the jury from 
being misled as to the law of the case. 

Again, if the child had notice otherwise of the approach ot 
the train, as the testimony would seem to indicate, then it was 
immaterial whether the bell rang or not, as the object which 


was intended to have been accomplished thereby had already 


been attained, and, under the testimony, this view of the ease 
should have been presented to the jury. The charge asked 
to this effect, and refused, was objectionable, as it naturally 
assumed that the deceased had otherwise notice of the approach 
of the train. 

Under all the facts and circumstances as presented by the 
record, we are of opinion that there was not such a clear and 
satisfactory presentation of the law of this case, by the court, 
as enabled the jury to fully comprehend the issues, and that 
for this reason the judgment should be reversed and the cause 
remanded, 

REVERSED AND REMANDED. 


[Opinion delivered October 21, 1879.] 
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Tuomas HENDERSON v. ALEXANDER BEATON. 


1. COMMISSIONERS OF APPEALS—CONSTITUTIONAL LAW.—The act to 
create a commission of arbitration and award and to define the 
duties thereof, and to make appropriation to pay the salaries of the 
judges thereof, approved July 9, 1879, is constitutional and valid, in 
so fur as it creates said commission and authorizes it to report its con- 
clusions or awards in the cases referred to it. 

,OMMISSIONERS OF APPEALS.—In regard to the tribunal known as 
the **Commissioners of Appeals for the State of Texas,”’ created by 


te 
=~ 


act approved July 9, 1879, the following conclusions are reached by a 

majority of this court : 

1. The commission is not a court, because it acts only by consent 
of both parties, and even then is without jurisdiction to render, or 
power to enforce, a judgment. 

2. It has no jurisdiction, for consent eannot give jurisdiction. 

3. It is but a board of referees or arbitrators, provided to facili- 
tate the adjustment of litigated cases pending in the courts of last 
resort. 

4, It deprives no citizen, against his will, of the right to go with 
his appeal to courts of last resort created by the Constitution. 

5. Its opinion settles no law, but affects only the particular case 

referred to it. . 

3. COMMISSIONERS OF APPEALS—JUDGMENT BY CONSENT.—The award 
of the commissioners of appeal will be entered up as the judgment of 
the court to which it is returned, like other judgments by consent, 
subject to be examined by the court to ascertain if it is such a judg- 
ment as the court may properly enter, 


Apprat from Navarro. 
Section 1 of article 5 of the Constitution provides: «The ju- 





dicial power of this State shall be vested in one Supreme Court, 
in a Court of Appeals, in District Courts, in County Courts, 
in Commissioners’ Courts, in Courts of Justices of the Peace, 
und in such other courts as may be established by law.” * * * 
On July 9, 1879, an act of the Legislature was passed enti- 
tled «An act to create a commission of arbitration and award 
and define the powers and duties thereof, and to make appro- 
priation to pay the salaries of the judges thereof.” Said act 
is as follows, viz.: 
“Src. 1. Be it enacted by the Legislature of the State of 
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Texas, that a commission of arbitration and award, to con- 
sist of three persons learned in the law, to be appointed by the 
Governor, by and with the advice and consent of the Senate, if 
in session, who shall hold their offices for two years from the 
date of their appointment, and receive for their services the 
same salary as judges of the Supreme Court, be, and the same 
is, hereby created, to be stvled the ‘Commissioners of Appeals 
of the State of Texas.” In ease of a vacaney on said com- 
mission by the death or resignation of any member thereof 
during a vacancy [vacation] of the Legislature, it shall be the 
duty of the Governor to fill the same by appointment, the per- 
son appointed to continue in office until the next session of the 
Legislature after the appointment. 

«Src. 2. Said commission shall have the power to hear and 
pronounce award upon civil cases now or hereafter pending 
in the Supreme Court or the Court of Appeals, wherein the 
parties or their attorneys may file consent in writing to the 
reference thereof to said commission. 

«Sec. 3. Said commission shall hold its sessions at the same 
time and places as the Supreme Court, and shall appoint one 
clerk, if necessary, and if no such clerk be appointed, the 
duties of that office shall be performed by the clerks of the 
Supreme Court and of the Court of Appeals, respectively, at 
the different branches thereof, who shall receive in either ease 
the same fees as are allowed by law to the clerks of the 
Supreme Court for like services. 

“Sec. 4. Said commission shall have a seal, being a star with 
five points, and the words ‘Commissioners of Appeals of the 
State of Texas’ around the same. Regular docket and min- 
utes ot all proceedings by or betore said commission shall he 
kept, and the records and proceedings thereof shall be enti- 
tled to the same verity as are records and proceedings of courts 
of record, and all eases shall be docketed in the order of dates 
of filing of written consent provided in this act. 

“Src. 5. Said commission shall have the right to issue writs 


of certiorari to perfect the record, and such process as the 
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Supreme Court might issue to make parties, and shall have 
the power to punish for contempt. 

«Sec. 6. All laws and rules regulating practice in the Su- : 
preme Court shall be of force in the practice and proceedings 
of said commission, so far as the same are applicable, and all 
applications for rehearing in cases referred to said commission 
shall be made before and determined by the commission. 

‘Sec. 7. Said commission shall report its conclusions or 
award to the Supreme Court or Court of Appeals, as the case 
may be, in the cases so referred, and may accompany the same 
with a brief synopsis of the case and their opinion thereon ; 
and the conelusions or award aforesaid shall be and become 
the judgment of the Supreme Court or the Court of Appeals 
aforesaid ; and said eourts shall make and render such further 
order, judgment, or decree thereon as may be necessary or 
proper to make said award effective. 

“Src. 8. The opinions of said commission shall not be pub- 

lished in the reports of the decisions of the Supreme Court or 
the Court of Appeals, nor shall the same have any other or 
further effect than to determine the particular cause wherein 
rendered, and shall have no force, or effect, or authority as 
precedent in other causes. 
i “Sec. 9. And the sum of seventeen thousand seven hundred 
and fifty-four dollars, or so much thereof as may be necessary, 
is hereby appropriated out of any moneys in the treasury not 
otherwise appropriated for the payment of the salaries of the 
judges of said commission for the period ending first of March, 
1881. 

‘Sec, 10. Whereas the near approach of the close of the 
present session of this Legislature, and the limited time allowed 
to legislation, an imperative public necessity exists for the 
suspension of the constitutional rule requiring bills to be read 
on three several days, and it is hereby enacted that said rule 
is suspended. The fact that the accumulation of business 
in the Supreme Court and in the Court of Appeals is so great 
as to prevent, in ordinary course, that speedy determination to 
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litigation which is essential to justice, creates an emergency 
that requires this act to take effect at once, and it is therefore 
enacted that this act shall take effect and be in foree trom and 
after its passage.” 

Section 13 of article 16 of the Constitution is as follows, viz.: 
“Tt shall be the duty of the Legislature to pass such laws as 
may be necessary and proper to decide differences by arbitra- 
tion, when the parties shall elect that method of trial.” 

The counsel for the parties in this cause having filed their 
motion for its reference to the commission of appeals, together 
with agreement for its reference, the following opinions were 
delivered on that motion. 


William Croft, tor appeilant. 
C. M. Winkler, for appellee. 


GouLp, Associate Justice.—This motion is based upon a 
written agreement, signed by counsel, that the case, after its 
transfer, be referred to the “ Commissioners of Appeals of the 
State of Texas,” and in granting the motion this court must 
Although 


When the motion was called the chief justice expressed a 


impliedly aflirm the validity of that commission 


desire that the question be argued, it appears that eounsel in 
this case are not in attendance, and no disposition to argue it 
having been manifested by any of the Bar present, we have 
found ourselves compelled to dispose of it without the aid of 
counsel. We have not felt at liberty to postpone the question 
longer, and proceed to announce, as the conciusion of the 
court, that the “Act to create a commission of arbitration and 
define the powers and duties thereof, and to make appropria- 
tion to pay the salaries of the judges thereof ti 


* 5 
. 


itutional 
and valid, at least in so far as it creates said commission, and 


is con 


authorizes it to report its conclusions or award in the eases 
referred to it. 

The main objection urged against the constitutionality of 
this act is understood to be that the commission is, in effect, 
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another Supreme Court and Court of Appeals, and that it is 
created in violation of that clause of the Constitution which 
says, “The judicial power of this State shall be vested in one 
Supreme Court, in a Court of Appeals, in District Courts, in 
County Courts, in Commissioners’ Courts, in Courts of Justices 
of the Peace, and in such other courts as may be established 
by law.” (Article 5, see. 1.) 

In our opinion, the commission is not a court, becanse it 
acts only by consent of both parties, and even then is withont 
jurisdiction to render or power to enforce a judgment. It has 
no jurisdiction, for consent cannot give jurisdiction. It is but 
a convenient and suitable board of referees or arbitrators, pro- 
vided to facilitate the adjustment of litigated cases pending in 
the courts of last resort, available only where both parties 
agree that the case be so referred. It is not a tribunal before 
which any litigant can be foreed to come with his appeal. ‘The 
constitutional Supreme Court and Court of Appeals are still 
open to every party. 

Undoubtedly, the Constitution, in establishing these courts 
of last resort, intended to place it beyond the power of the 
Legislature to force the citizen to go with his appeal before 
some other tribunal. If, in a ease involving life, liberty, or 
property, the citizen were denied the right to resort to these 
constitutional courts, and driven before different tribunals, 
organized, perhaps, under unfavorable circumstances, and in a 
manner less calculated to secure wise and impartial adjudica- 
tions, it is believed the Constitution would be violated. If the 
constitutionality and validity of an act of the Legislature were 
made to depend on the opinion of a commission, the Constitu- 
tion would be violated. The constitutional courts are designed 
to secure the citizen in his rights, and to enforce the observ- 
ance of constitutional limitations. The commission endan- 
gers no right of the citizen, and its opinion affects only the 
case referred to it by the consent of parties, settling no ques- 
tion of constitutional law, and, indeed, settling nothing beyond 
that case. The act creating it purports to create but a com- 

3 
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mission of arbitration and award, having evident reference to 
that section of the Constitution making it the duty of the 
Legislature «to pass such laws as may be necessary and proper 


to decide differences by arbitration, where the parties shall 
elect that method of trial.” (Const., art. 16, sec. 13.) As in 
other cases of arbitration, the commission acts only after con- 
sent of both parties. If, in consequence of the stage of the 
litigation and the limitations under which it is placed, the 
award of the commission assimilates to the opinion of an ap- 
pellate court, it is still in substance but an award. In our 
opinion, the commission is not a court, but is a board of ref- 
erees or arbitrators, for cases in the Supreme and Appellate 
Courts. 

Another objection to the act is based on the provision that 
the “ conclusions or award aforesaid shall be and become the 
judgment of the Supreme Court or the Court of Appeals afore- 
said, and said courts shall make and render such further order, 


judgment, or decree thereon as may be necessary and proper 


to make said award effective.” (Const., see. 7.) It is said 
that the act takes away from the Supreme and Appellate 
Courts eases of which they had acquired jurisdiction, and that 
the section just cited requires of those courts, as a ministerial 
duty, to enter as their judgment the award of others in those 
eases. Certainly, although a case is pending in an appellate 
tribunal, it may be disposed of by consent. It is of not infre- 
quent occurrence that cases are so disposed of, and a consent 
decree entered in the Supreme Court. That court will, of 
course, in no instance enter a judgment beyond its jurisdiction 
in the particular case, and will examine such consent judg- 
ments to see that they are such as it may properly enter; but 
wiih this qualification, the award of the commission, like other 
judgments by consent, may be entered up. 

In regard to the requirement that the award shall be and 
become the judgment of the court, it is doubtful whether the 
statute means more than the statute on the subject of arbitra- 
tion which has been in force since 1846, and which provides 
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as to a statutory award that “judgment shall be entered there- 
on at the first regular term thereafter.” (Paschal’s Dig., art. 
66; Rev. Stats., art. 49.) Under this statute, an award in com- 
pliance therewith, and not impeached for sufficient cause, is, as 
of course, entered up as the judgment of the court. (Forshey 
v. Railroad Co., 16 Tex., 516, and numerous other eases in our 
reports.) 

It is not perceived that the requirement that the award shall 
be and become their judgment imposes on the courts a duty 
more imperative or ministerial than that long imposed on and 
exercised by the District Court. Nor are we able to see that 
there is any inherent difference in the cases arising, as has been 
suggested, out of the fact that the jurisdiction of the Supreme 
Court and Court of Appeals is exclusively appellate. 

The statute is evidently modeled after similar statutes in the 
State of Tennessee, one of which, providing for cases on the 
docket at Nashville, reads: ‘*The reports and conclusions to 
become the judgment anc decree of the Supreme Court ;” and 
the other, passed on the same day, providing for cases on the 
doeket at Jackson, reads: “ Which decisions or awards shall 
beeome and have the force and effect of judgments or decrees 
of the Supreme Court, subject, however, to the approval or 
disapproval of said court.” (Public Acts, 14th Gen. Assembly 
of Teun., ch. 51, p. 67; Id., ch. 69.) It would seem that the 
qualitication expressed in the latter statute was regarded as 
implied in the first; and we are inclined to the opinion that 
if there were a constitutional objection to our own statute, 
otherwise, it might, in order to support it, be construed as im- 
pliedly leaving the award subject to approval as to its validity. 
The statute does expressly leave to the Supreme and Appel- 
late Courts to determine what “further order, judgment, or 
decree thereon may be necessary or proper to make said award 
effective.” 

On the whole, we have been unable to see that the Consti- 
tution either expressly or impliedly prohibits the creation of 
the “commissioners of appeals,” or that the jurisdiction or 
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dignity of the Supreme and Appellate Courts is encroached 
upon by requiring them to enter up as their judgments such 
valid awards as the commission may regularly make. 


MoTION GRANTED. 


[Opinion delivered October 22, 1879.] 


Bonner, Assoctate Justice (concurring).—The embarrass- 
ment in the proper disposition of the important questions aris- 
ing in this case, is greatly increased by want of unanimity of 
opinion in all the members of the court. 

I coneur in the decision that the statute under consideration 
is constitutional, at least to the extent of the principal object 
intended by the Legislature —the creation of a commission of 
arbitration and award. 

The question whether, under our Constitution, a new court 
could be created having codrdinate powers with the Supreme 
Court, does not arise in this case, and no opinion is intended 
to be indicated on this question, though under a Constitution 
not very dissimilar to ours, the Supreme Court of Appeals of 
Virginia held that the Legislature had the constitutional power 
to create such a court. (Sharpe v. Robertson, 5 Grat., 518.) 

In our opinion, the commission provided by the statute, 
though having many of the attributes, is not technically a 
court, as it lacks at least two essential ingredients—a certain 
fixed jurisdiction, none being given except by the express con- 
sent of both parties, and the power to enter up or enforce its 
awards as judgments. It is more properly, what it purports to 
be, a commission of arbitration and award. 

Independently of the implied power of the Legislature to 
pass laws for this mode of settlement of controversies, our 
Constitution gives it in express terms. 

Although at common law arbitrators were unofficial per- 
sons selected by the parties, we think it in the power of the 
Legislature to provide for statutory arbitrators, to be selected 
from a class learned in the law, and that, in their proceedings, 









































they shall be governed by certain rules and regulations; and 
it certainly should be no objection that such as usually obtain 
in the practice of the courts, and which have been found by 
experience to promote the ends of justice and the dispatch of 
business, have been provided. 

The commission under consideration is not an arbitrary one, 
to which litigants are forced to submit their matters of differ- 
ence, but one which can act only by the express consent of the 
parties. This express consent gives validity and vitality to 


the statute. 


We cannot perceive any substantial difference between such 
a judgment and that of other agreed judgments, which it is a 
common practice to enter in this court; neither can we per- 
ceive why, on principle, even after appeal, a question of law 
or of mixed law and fact cannot, by express consent, be sub- 
mitted to arbitration, as well as a simple question of fact. 

That questions of both law and fact may be submitted to 
arbitration, is the practical effect, at least, of the arbitration 
and awards provided by statute for inferior courts and at 
common law; and such awards, under the statute and at com- 
mon law, when made under a rule of court, are, as is provided 
by the statute in question, enforced by the judgment of the 
court having jurisdiction of the case. 

The provision in the statute, that the award shall be made 
the judgment of this court, without the further provision that 
it shall be subject to its approval, may give occasion to embar- 
rassment should the commission return an award which might 
be either without the jurisdiction of the court or the issues as 


Her 


made by the reeord. 


have to be met and disposed of as will best comport with the 
just rights of the citizen and the duty and dignity of the 
court. But the bare possibility of such a conflict is not, in 
our opinion, sufficient to defeat the principal object sought by 
the statute—the speedy administration of justice by the sub- 
mission of matters of difference to arbitration, and particularly 


as the award, if not authorized by the law or the case as made 
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Should such a contingency arise, it will 
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by the parties, might, under well-established principles, be held 
not binding. 

That provision of the law which prohibits the publication 
of the opinions of the commission, and declares that they 


shall have no foree or effect as authority or precedent, but 


shall be the law of the particular case only, will prevent con- 
flict in the decisions of the court of last resort. And should 
there be error in the award, it is but the judgment of that case 
as agreed upon by the parties themselves. 

Statutes nearly similar in the State of Tennessee have re- 
ceived the implied sanction of the Supreme Court of that 
State by having been acted upon by it. 

It has ever been the policy of Texas to settle matters of 
difference by conciliation and award, as shown by provisions 
in her several Constitutions, by an act of her very first Legis- 
lature, and by repeated decisions of this court. 

The statute was passed to remove a great and growing evil, 
and although it should not be upheld on the plea of necessity, 
if unconstitutional, yet this should demand for it a careful and 
anxious consideration. 

It was said by Chief Justice Marshall, in Fletcher ¢. Peck, 
6 Cranch, 128. that, to authorize a court to declare a Taw un- 
constitutional, “the opposition between the Constitution and 
the law should be such that the judge feels a clear and strong 


Oo 


conviction of their incompatibility with each other.” 

Although the statute under consideration is very far from 
what we would have asked or expected, yet I have not such a 
clear and strong conviction of its invalidity as to declare it 
unconstitutional, and feel it my duty to give-my doubts in 
favor of the action of the Legislature, and which has received 
the sanction and approval of the Executive. 

Cuier Justicu Moore (dissenting).—The action asked in 
this motion necessarily brings in question the constitutionality 
of the act of July 9, 1879, entitled “An act to create a com- 


mission of arbitration and award and define the powers and 
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‘of, and to make appropriation to pay the salaries 


es thereof.” 


Being unable to concur in the conclu- 


sion of a majority of the court holding it to be a constitutional 


enactment, a proper respect for the court as well as the coér- 


dinate departments of the government by which the law was 


enacted, requires that I should state some of the grounds which 


lead me to a different and contrary conclusion from that reached 


by them. 


To facilitate inquiry regarding the constitutionality of a law, 


it is certainly appropriate, if not absolutely necessary, to ascer- 


tain under what particular section or clause of the Constitution 


the power or authority to enact it is claimed to be derived by 


these from whom it emanates and by whom its constitutional- 


ity is maintained. 


On this point, in regard to the law here in 


question, there is, in the opinion of the majority of the court, 


no uncertainty; for while some of those who maintain its con- 


stitutionality claim that the authority for its enactment is to be 


found in seetion 1 of article 5 of the Constitution, which ree- 


oguizes the authority of the Legislature to establish other courts 


than those enumerated in the Constitution, the court maintains 


its constitutionality under section 13 of article 16 of the Con- 


stitution, which reads: 


“Tt shall be the duty of the Legislature 


to pass such laws as may be necessary and proper to decide 


differences by arbitration, when the parties shall clect that 


method of 


“Tn our opinion,” says Gould, J., 
this motion, “the commission is not a court 


trial.” 


in the leading opinion on 


”° 


Ag 


rain: “The 


act creating it purports to create but a commission of arbitra- 


tion and award,” having evident reference to that section of 


the Constitution making it the duty of the Legislature “to 


pass such laws as may be necessary and proper to decide dil- 


ferences by arbitration, when the parties shall elect that method 


of trial.” 


And he again emphatically repea‘s: 


“Tn our opin- 


ion, the commission is not a court, but a board of referees or 


arbitrators for cases in the Supreme and Appellate Courts.” 


And says | 


sonner,J.: 


“The question whether, under our Con- 
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stitntion, a new court could be created, having codrdinate pow- 
ers with the Supreme Court, does not arise in this case, and no 
opinion is intended to be indieated on this question. os a 
our opinion, the commission provided by the statute, though 
having many of the attributes, is not technically a court. * *.* 
It is more properly, what it purports to be, a commission of 
arbitration and award,” 

Nor can it be questioned by any ove familiar with the legis- 
lative proceedings which resulted in the enactment of this 
statute, that the majority of the Legislature doubted the au- 
thority to accomplish the object intended to be etrected by it 
under section 1 of article 5 of the Constitution; but if this 
could be done without a change of the organie law, it could 
only be done by a law passed in obedience to, and under 
authority of, section 13 of article 16 of that instrument,—ior, 
us is well known, the bill which led to the enactment of this 
law did not originate in a supposed necessity for further legis- 
lation to enable parties to submit their differences to arbitra- 
tion, although a similar provision is to be found in every Con- 
stitution which has been adopted in this State since it became 
an integral part of the American Union, but from the univer- 
sally recognized fact of the necessity of relieving the Supreme 


and Appellate Courts from an accumulation of business believed 


to be “so great as to prevent, in ordinary course, that speedy 


determination to litigation which is essential to justice.” 

The bill, as originally introduced, was professedly to create 
“a Court of Errors,” to which cases pending in the Supreme 
and Appellate Courts might be referred, and had no word or 
phrase in it indicating the necessity for or intention to make 
additional provision to that already existing, (by the statute 
passed by the first Legislature which assembled, in 1846, atter 
this constitutional provision was ingratted in the organic law 
of the State,) for enabling parties electing that method of trial 
to submit their differences to arbitration. It may be worthy 
of remark, that while the bill originally introduced was so 
changed as that authority for its enactment is not claimed to 
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be warranted by the article of the Constitution creating the 
judicial department, but by an entirely distinct section refera- 
ble to the general power of the legislative department, still, so 
completely had the necessity for a more prompt dispatch of the 
accumulated business before the appellate courts than can pos- 
sibly be had under their present organization taken hold of the 
legislative mind, that the same reason is given for this law, 
professedly enacted in obedience to a constitutional require- 
ment, wholly independent of the fact whether there is an accu- 
mulation of business in the courts or not, as was urged in sup- 
port of the bill in its original form, and when it purported to 
be framed under a different article of the Constitution. 

But while the object and purpose of the Legislature may aid 
in the proper interpretation of a law when there is doubt regard- 
ing its proper construction, its constitutionality is not to be 
determined by the motives of those by whom it was framed 
and enacted, but by the fact whether, as it must be construed, 
it meets and conforms to the constitutional requirement appli- 
eable to it. Let us see,then, whether this act under which this 
motion is made is, in fact and in truth, a law necessary and 
proper to decide differences by arbitration, when the parties 
shall elect that method of trial, or for the creation of a court 
or judicial tribunal. 

Before attempting an analysis of the act, it may not be amiss 
to call attention to some of the rules of constitutional interpre- 
tation by which we should be guided in ascertaining its proper 
import, and the definition of some of the words and plrases 
which are used in it, the accurate meaning of which is essen- 
tial to its due interpretation and correct construction. 

sé ( ‘onstitutions are to be construed, : Says Judge ( ooley, a in 
the light of the conimon law, and of the fact that its rules are 


still leit in foree.” That in judging what the Constitution 
means, we should keep in mind that it is not the beginning of 
law for the State, but that it assumes the existence of a well- 
understood system, which is still to remain in force and be ad- 


ministered, and that constitutional definitions are in general 
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drawn from the common law, the great source of preéxisting 
and subsisting law. (Cooley’s Const. Lim., 60.) Words must 
be presumed to have been used in their natural and ordinary 
sense. (Gibbons rv. Ogden, 9 Wheat., 188.) Again, says Judge 
Cooley: “We cannot understand constitutional provisions 
unless we understand their history. Where we find in them 
technical words and words of art, we must presume these 
words to be employed in their technical sense.” (Cooley’s 
. Const. Lim., 58.) 

The term “court” is defined by Bouvier (1 Law Dic., 3873) 
as follows: **A body in the government to which the public 
administration of justice is delegated.” 

“The presence f a sufficient number of the members of 
such a body, regularly convened in an authorized place, at an 
appointed time, engaged in the full and regular performance 
of its functions.” 

“The place where justice is judicially administered.” (Co. 
Litt., 58a.) 

“The judge or judges themselves when duly convened.” 

Courts are of various classes, according to the extent and 
character of their jurisdiction, their forms of proceeding, or 
principles upon which they administer justice. I refer spe- 
cially to but one, because it may tend to show the proper con- 
struction of the title of the act under discussion. This is the 
Court of Assize and Nisi Prius in English law, which is held 
by “two or more commissioners, called judges of assize.” 

“The one common and essential feature in all courts is a 
judge or judges; so essential, indeed, that they are even called 
‘the court,’ as distinguished from the accessory and subordi- 
nate officers. Courts of record are also provided with a re- 
cording officer, variously known as clerk, prothonotary, regis- 
ter, &c., while in all courts there are counsellors, attorneys, or 
similar officers, recognized as peculiarly suitable persons to 
represent the parties actually concerned in the causes, and who 
are considered as officers of the court and assistants to the 
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judges, tegether with a variety of ministerial officers, such as 
sherifis, constables, bailiffs,” &c. 

An arbitration, as commonly defined and understood, is 
«The investigation and determination of a matter or matters 
of difference between contending parties by one or more un- 
official persons chosen by the parties, and called arbitrators or 
referees.” (Worcester’s Dic.; Shars. Black. Comm., 16; Bouv. 
Law Dic., 136.) 

An award is “The judgment or decision of arbitrators or 
referees on @ matter submitted to them.” (1 Bouv. Law Dic., 
177.) 

Now, upon examining the act in question, it will be at once 
seen that neither in its title nor body is it in accord with the 
definition of the common law, if intended to provide for the 
trial of differences by*arbitration as heretofore known and 
understood, or as defined and authorized in the statutes of this 
or other States regulating the settlement of differences be- 
tween parties in this way, unless in the State of Tennessee, to 
whose statutes we will hereatier refer. The title, instead of 
being * An act to authorize the settlement of disputes by con- 
ciliation or arbitration,” as is that of the act of April 25, 1846, 
passed in obedience to the same constitutional provision under 
which it is claimed this law was framed, (which is still in foree, 
and fully meets all the requirements of the Constitution,) is 
* An act to create a commission of arbitration and award and 
define the powers and duties thereof, and to make appropria- 
tion to pay the salaries of the judges thereof.” 

The tribunal created is styled in the law “ Commissioners of 
Appeals.” The commission does not consist of oue or more 
private persons chosen or selected as arbitrators by the parties 
who elect that method of trial, but of three judges learned in 
the law, appointed “ by the Governor of the State, by and with 
the consent of the Senate,” who shall hold their offices for two 
years. In case of vacaney in the commission, whether before 
or alter the reference is made, it is the duty of the Governor 
to appoint some one else learned in the law to fill such vacan- 
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. 
ey, who shall “continue in office until the next session of the 
Legislature.” Said commission shall hold its sessions at the 
same times and places as the Supreme Court. It keeps a ree- 
ord, may appoint a clerk, or require the clerks of the Supreme 
and Appellate Courts to act for it in this capacity, and has a seal. 
It has a “regular docket” and keeps minutes of its proceed- 
ings. Its records are entitled to the same verity as those of 
courts of record. It can issue writs of certiorari to perfect the 
record in cases referred to it, and compel obedience to the 
same by the subordinate courts from which the records come. 
It my issue any other process which the Supreme Court can 
to make parties, and it may punish for contempt. The laws 
and rules regulating practice and proceedings in the Supreme 
Court are of force in proceedings and practice before it, as far 
as applicable. It hears argument and pronounces its conclu- 
sions or award, 7. é., its judgment or decree, which cannot be 
reviewed or reversed by any other tribunal; but this court 
or the appellate court must enter and enforce such award as 
if it were its own judgment. 

With all due respect for the opinion of a majority of the 
court, I confess I am unable to understand and appreciate the 
reasoning by which it is maintained that this law does not cre- 
ate a court or judicial tribunal for the deciding of cases brought 
by appeal or writ of error to the Supreme and Appellate Courts, 
but is a necessary and proper law for the deciding differences 
by arbitration. To my mind the tribunal created by it has, by 
express grant and necessary implication, all the essential forms 
and functions of a court of record of the highest character, while 
there is nothing whatever in the law from which an inference 
can be drawn that the subject of arbitration was in the mind 
of the Legislature when it was enacted, except the use of the 
words arbitration and award. but certainly a law creating a 
commission or court for the dispatch of business in the Su- 
preme and Appellate Courts cannot be converted into a law 
for deciding diiferences by arbitration by entitling it “An act 
to create a commission of arbitration and awards,” &e., and 
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ealling its judgments and decrees “conclusions or awards.” 
Had the title of the act properly indicated its real purpose 
and object, viz., “An act to create a court to aid in deciding 
efuses pending on appeal or writ of error in the Supreme and 
Appellate Courts,” while if it contained all its present provis- 
ions, though [ should still be constrained to regard it as uncon- 
stitutional, I should reach this conclusion with much greater 
hesitation than considering it’ merely as a law for deciding 
differences between parties by arbitration. 

What essential constituent of a court is. withheld from the 
commission created by this act? But two have been indicated 
or suggested in the opinions of the majority of the court. Says 
Bonner, J.: “In our opinion, the commission provided by the 
statute, though having many of the attributes, is not techni- 
eally a court, as it lacks two essential ingredients—a certain 
fixed jurisdiction, none being given except by the express 
consent of both parties, and the power to enter up and enforce 
its awards as judgments.” And says Gould, J.: “In_our opin- 
ion, the commission is not a court, because it acts only by con- 
sent of both partics, and even then is without jurisdiction to 
render or power to enforce its judgments. It has no jurisdic- 
tion, for consent cannot give jurisdiction.” 

[ readily admit, if the commission created by this law has no 
jurisdiction exeept that which it derives from consent of par- 
ties, it cannot in any proper sense be denominated a court. 
With due deference, however, I suggest that the court has, 
through inadvertence, confounded the different character of 
jurisdiction exercised by courts in hearing and deciding causes. 
* Jurisdiction,” Says Judge Cooley, ‘is, first, of the subject- 
mattey; and second, of the persons whose rights are to be 
passed upon.” 

“ A court has jurisdiction of any subject-matter if, by the law 
of its organization, it has authority to take cognizance of, try, 
and determine cases of that description. If it assumes to act 
in ‘a case on which the law does not give it authority, the pro- 
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ceeding and judgment will be altogether void, and rights of 
property cannot be divested by means of them.” 

« And on this point,” he adds, “there is an important maxim 
of the law, that is to say, that consent cannot give jurisdic- 
tion; by which is meant that the consent of parties cannot 
empower a court to act upon subjects which are not submit- 
ted to its judgment by the law. The law creates courts, and 
with reverence to considerations of general public policy de- 
fines and limits their jurisdiction, and this can neither be 
enlarged nor restricted by the act of the parties.” (Const. Lim., 
398.) 

That jurisdiction of the parties may be acquired by consent, 
is too familiar to call for comment. That usually other means 
are provided by law for getting jurisdiction of the person, does 
not show that the tribunal before whom a cause is brought in 
this way cannot be a court. If so, we should be forced to hold 
that the Appellate Court lacks this essential element of a court, 
for criminal cases can ouly come before it by consent, or, which 
is in efrect the same thing, at the instanee of but one party to 
the record. And the Court of Claims, which has jurisdiction 
of suits against the government by its consent, though appeals 
may be prosecuted from its Judgments to the Supreme Court 
of the United States, is not a court. And, by parity of reason- 
ing, the District Court, when deciding a case against the State 
which it could not take cognizance of except by consent, should 
not be regarded as acting as a court. 

Jurisdiction of the person being merely essential to invoke 


the exercise in the particular case of the power conferred by 


the Constitution or law upon the court to hear and decide the 
cause, the rules and regulations by which it is to be acquired are 
matters of legislative discretion, and may be either by service 
of process or by consent. 

It remains to be considered whether the commission is given, 
by the law of its creation, power or authority to hear and de- 
cide causes, when brought before it by consent of parties. 
This question is, I think, plainly answered by the law. It 
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reads: “Said commission shall have power to hear and pro- 
nounce award upon all civil cases now or hereafter pending 
in the Supreme Court or Court of Appeals, wherein the par- 
ties or their attorneys may consent in writing to the reference 
thereof to said commission.” The subject-matter of jurisdic- 
tion conferred or attempted to be conferred by the law upon 
the commission, is the power to hear and pronounce conclu- 
sions or, in other words, judgments in all civil cases now or 
hereafter pending in the Supreme Court. It cannot exercise 
this jurisdiction except in cases brought before it in the man- 
ner prescribed by law; nor can any other court do so. This 
court has jurisdiction to review the judgments of the District 
Court in all civil cases of which they have original or 2ppel- 
late jurisdiction; but it can exercise this jurisdiction in such 
ecuses only as are brought before it by one of the parties by 
appeal or writ of error. Yet its jurisdiction of the subject- 
matter is not dependent upon the appeal or writ of error, and 
would exist and inhere in it, if no case had or should ever be 
brought before it. Just so with the commission, if this law is 
constitutional. The power to hear and decide all civil cases 
now or hereafter pending in the Supreme and Appellate Courts, 
which, as I have said, is the subject-matter of its jurisdiction, 
is couterred by the law of its organization to be exercised in a 
particular case, when invoked by the consent in writing of 
the parties or their attorneys. 

Does the fact that the commission does not carry into effect 
and enforce its awards or judgments by a writ or process ema- 
nating directly from it, warrant the conclusion that it is not a 
court? This, I submit, while a usual attribute of courts, is 
not absolutely essential to their existence. Familiar instances 
in which courts do not execute their judgments will readily 
suggest themselves to the mind. 

Judgments of the District Court against administrators are 
not enforced by its process, but are certified to the County 
Court for enforcement. The Court of Claims as originally 
organized could give no judgment which it could execute, but 
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reported to Congress the material facts it found established by 
the evidence, with its opinion thereon, in the nature of a judg- 
ment, for its performance. (Bright. Dig., 198-200.) By an 
amendatory act of March 3, 1863, in addition to its original 
jurisdiction, the court is authorized to take cognizance of set- 
offs, counter-claims, claims for damages liquidated or unliqu- 
dated, or other demands, on the part of the government against 
the claimant. If the judgment go in favor of the government, 
it shall be filed in the office of the clerk of the proper District 
or Circuit Court of the United States, and shall ipso facto be- 
come and be a judgment of such District or Circuit Court, and 
shall be enforced in like manner as other judgments are. 

If the judgment shall be in favor of the claimant, the sum 
thereby found due the claimant shall be paid out of any gen- 
eral appropriation made by law for the payment of private 
claims, on presentation to the Secretary of the Treasury of a 
duly-certified copy of said judgment. Another illustration 
may be found in the practice, when matters of law and equity 
are cognizable in separate forms and questions of fact are re- 


i 


ferred by the chancellor (it may be by consent of parties) to 
a court of law for determination by verdict of jury. The court 
of law neither enforees nor pronounces a judgment on the facts 
it finds, but certifies them to the chancellor, that effect may be 
given them by him. Yet certainly it will not be said that the 
tribunal hearing the evidence and ascertaining the facts does 
not, when doing so, act in the capacity of a court. 

But suppose I am mistaken in holding that this act, if con- 
stitutional, creates a court: it does not follow that it is a 
necessary and proper law for deciding differences by arbitra- 
tion. Does it enable parties desiring that method of trial to 
so decide their differences? In other words, are the commis- 






sioners appointed by the Governor, by authority conferred 
upon him by this act, arbitrators? and is the subject-matter of 
their duty the deciding of differences between parties? If not, 
this act, I must infer, can, in the opinion of the court, farnish 
no ground for granting this motion. The definition of the 
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word “arbitration,” previously given, expressly states that an 
arbitrator is an unoiticial person chosen by the parties. The 
very gist and vital principle of arbitration is that parties may 
select the arbitrators by whom their differences shall be de- 
cided. Thev may elect whether they are to be controlled by 
technical rules and principles of law in rendering their judg- 
ment or award, or by their views of the justice of the matter 
in dispute; and, unless it is otherwise, it is generally presumed 
that the determination of the matter is left to the judgment of 
the arbitrators,—sound men, who are not controlled by techni- 
cal rules of law, but are at liberty to apply the general princi- 
ples of justice to the facts of the case. Under this act the par- 
ties have no voice in selecting the commissioners. They are 
public officers appointed by the Governor, confirmed by the 
Senate, and commissioned by the State. They must be learned 
lawyers, and are controlled in their action by the same rules 
and principles as the Supreme and Appellate Courts would 
have been if the cases were to be decided by them. The only 
volition that parties have in the matter is, that, in view of the 
fact that the accumulation of business in the Supreme Court 
and Court of Appeals is so great as to prevent, in ordinary 
course, that speedy determination to litigation which is essen- 
tial to justice, they have the privilege of having their suit de- 
cided by the Commissioners of Appeals, or by the Court of 
Appeals, if the case is pending in it, or the Supreme Court, if 
it is pending here; or, in other words, of saying whether it 
shall be decided by three judges elected by the people, or by 
three others appointed by the Governor. 

Nor can it be said with any more propriety that this law 
provides for the deciding of differences between parties, than 
that it authorizes the selection by them of arbitrators for their 
decision. True, the determination of the matter in contro- 
versy may ultimately result as a consequence of the award 
rendered by the commissioners; but in an arbitration, this is 
the direct object and end in view. 

It is an elementary rule, that an arbitration will be set aside 
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unless it is a finality. So fundamental is this principle, that, 
until statutes authorized awards to be made judgments of 
court, an agreement to submit matters in dispute in a pending 
suit to arbitration operated as a discontinuance of the action ; 
and now, when reference is made by order of court, the case 
remains on the docket merely to make the award, if | oal, the 


judgment of the court. But the commissioners do not act 


directly upon, or determine the facts of the case, or generally 
] 
i) 


review the evidence relied upon by the parties for the deter- 
mination of their differences. In the decision of matters of 
fact, the most vital and essential point in trials by arbitrators 
who are substituted for judge and jury, the commission must, 
acting under the rules governing the Supreme Court, be con- 
trolled by the finding of the court below. The subject-matter 
of which the commission has jurisdiction is, simply) 

not there is error in the judgment referred to it | 

ment of the parties. It is authorized, in the cases o ing he- 
fore it, to perform precisely the same function and exercise 
the same jurisdiction as the Supreme and Appellate Courts, if 
the eases had not been referred, except in the manner of en- 
forcing their judgments; and it performs and exercises none 
other. By its judgments, which the Supreme and Appellate 
Courts are required to adopt and enforee, it may wilirm or re- 
verse the judgments of the District and County Courts; 

in the eases reversed, the court below must receive from it the 
law of the case for all future proceedings had in it, if, indeed, 
its decision will not be the law for this court, should the 

be afterwards brought to it on a subsequent appeal. 

Suppose, in a case referred to the commission, the sole ques- 
tion for decision is, whether the plaintiff’s petition or defend- 
ant’s answer is suflicient to warrant the introduction of evidence 
excluded by the court below, or whether evidence admitted 
should have been excluded, and the commission should reverse 
and remand the ease. Task, does the award decide differences 
between the parties in the sense of the Constitution, when it 
directs the Legislature to pass laws for the settlement of dif- 
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Yertainly not. 


It 


announces .a rule of judicial procedure for the guidance of the 


k wer court. 


pleading and practice by which the courts are, 


But, I ask, can a question touching the rules of 


or should be, 


governed, separate and apart from the differences between the 


parties, be referred by consent to arbitrators? and can their 


award or conclusion be made the law of the ease in its future 


pr orress ¢ 


not startling. 


Such a proposition would certainly be novel, if 
[f adopted, the rules by which the courts would 


be governed, and the law by which cases would be decided, 


vould not be searched for in reports and precedents, but in 


agreements of parties and awards of arbitrators. 


If parties 


desire to settle their differences in this way, they may leave 


to the judgment of the parties selected by them, to say by what 


rules and principles they will be guided, in ascertaining and 


determining them. 


But they cannot, by consent or through 


the action of arbitrators, prescribe rules by which a court must 


govern its judicial action in the conduct and decision of cases. 


Although the majority of the court deny that such is its 


proper construction, still, since, as I insist, the legal effect of this 


net, if a valid and constitutional law, is to create a court, and 


some of its advocates maintain its validity upon this 
it is proper that I should consider it in this light. 


round, 


l 


to which this opinion has been already protracted will forbid 


any attempt to elaborate my views regarding it from this 


stand-point. 


I concede that the Legislature 


may create other 


courts than those named in the Constitution, and that they need 


not necessarily be inferior courts, as under the Constitution of 
1845. (Const. ot 


jurisdiction of such courts as may be created by the 


1845, art. 4, see. 


1.) 


But, in my view, the 


Legisla- 


ture must not touch upon or interfere with that conferred by 


the Constitution on the courts established by that instrument. 


[ have heard it insisted upon by some, that the entire judicial 


power is apportioned by the Constitution among the different 


courts named in it, and therefore to say that none of this juris- 


diction can be conferred on courts established by the Legisla- 
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ture, is in effect to deny to the Legislature the power to create 
other courts. But unfortunately such is not the case. If it 
was, the judicial organization of the State would be far more 
complete, if not more satisfactory, than it is. Immediately 
after the adoption of the Constitution, it was held by this 
court that no court created by it was given jurisdiction of 
habeas corpus where the parties restrained (minors of tender 
age) were not held in custody on a charge of crime. It has 
been also decided that no court has jurisdiction, by the Con- 
stitution, to take cognizance of and decide cases of contested 
elections. (Williamson and Lane, Tyler, 1879.) Other mat- 
ters of which jurisdiction might be conferred by the Legisla- 
ture without interfering with the constitutional jurisdiction of 
existing courts, might be readily suggested. But if I coneede 
that the Legislature may confer upon courts created by it con- 
current jurisdiction with the constitutional courts, this can 
only be when exclusive jurisdiction has not been, expressly or 
by clear implication, conferred on the constitutional court. 
That the jurisdiction vested by the Constitution in the Supreme 
Court is exclusive, and cannot be conferred upon or exercised 
by any other constitutional or legislative tribunal, without a 
violation of the organic law, seems to me to be plain beyond 
all doubt or question. True, the Constitution does not in 
direct words say that there shall be but one, or only one, 
Supreme Court, or that the jurisdiction conferred upon it 
shall be exercised by no other court; but this is certainly its 
meaning. 

To more certainly attain the ends ef justice, the exercise of 
judicial power by our Constitution, as is perhaps now univer- 
sally the case in the American system of government, is com- 
mitted to courts of original and courts of appellate jurisdiction. 
Certainly one of the great and essential objects and ends of 


appellate jurisdiction is to secure harmony and uniformity of 
decision throughout the State, and that the law shall be inter- 
preted and construed alike in every part of it, and between 


all parties who invoke its aid and protection. This could not be 
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if there were more than one appellate court of last resort for 
the decision of the same class of cases. Considering the object 
in view in the distribution of judicial power among the courts 
created by the Constitution is that stated, it is as distinctly de- 
clared that appellate jurisdiction of civil cases, of which the 
District Courts have jurisdiction, is as exclusively vested in 
one Supreme Court as if it had been so said in direct and 
unequivocal terms. But if I am not correct in this conclusion, 
still there are other insurmountable objections to the consti- 
tutionality of this act. It not only, as I think, interferes with 
the exclusive constitutional jurisdiction of the Supreme Court, 
but it also requires of it the exercise of functions not conferred 
upon it, but, indeed, expressly withheld from it, by the Constitu- 
tion, and inconsistent with its duty and dignity as the court 
of last resort in the State in civil causes. The first sentence 
of section 3 of article 5 of the Constitution reads as follows: 
“The Supreme Court shall have appellate jurisdiction only, 
which shall be coéxtensive with the limits of the State, but 
shall only extend to civil cases, of which the District Courts 
have original or appellate jurisdiction.” Jurisdiction is said 
to be the power to hear and determine a cause; and appel- 
late jurisdiction, with us, is to hear and determine whether there 
is error in the judgment, and if so, to give such judgment as 
the law and fact warrant or demand. It certainly follows that 
the mere entry of a judgment of some other tribunal, without 
hearing or determining the cause or question to be decided, 
or having authority or discretion in entering such judgment, 
is not the exercise of jurisdiction, but the discharge of a mere 
ministerial duty. It matters not whether the commission of 
uppeals is a court or a board of arbitrators. Whether their 
report is regarded as a judgment of a court or an award of 
arbitration, the entry of its judgment or award cannot be re- 
garded as the exercise of appellate jurisdiction by the Supreme 
Court, but the performance of a simple ministerial duty im- 
posed by the statute without authority and in violation of the 
Constitution. 
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It is a fallacy to say that the Supreme Court may with as 
much propriety be authorized to enter the award of an arbi- 
trator as its judgment as the District Court. The latter tri- 
] 


bunal is a court of original jurisdiction, and by the common 


law, as well as statute, it has jurisdiction to enforce the award 


of arbitrators. This may be done by an action on the award 
or on the bond given for compliance with it, or by process 
of contempt where the submission is under a rule of court, 
or by entry of the award as a judgment of court when author- 


ized by statute, if its constitutional jurisdiction admit of it. 


gment and dliscre- 


In either case the court may exercise jud: 
tion, and should only enforee the award where it is right and 


proper that it should do so, under the rules and principles 
of law applicable to sach proceeding. And when a judgment of 
one court is to be entered and enforeed in another, as, for in- 
stance, a judgment of the District Court in the County Court, 
or of the Court of Clainis in the Circuit or District Court, 
as heretofore referred to, this is always done in a court of 
original jurisdiction, to which such power may be legitimately 
given by the Legislature, and where the enforcement of the 
judgment may be made a duty of the court directed to exe- 
cute it. ‘But as this is not the exercise of appellate jurisdic- 
tion, it cannot be conferred upon the Sapreme Court; nor 
will it relieve us from the dilemma to hold, as the court 
Intimates may be done, that so much of the law as requires 
of this court to enter the judgment or award of the com- 
mission without inquiring as to its correctness, as its judg- 
ment, is unconstitutional; for then the court, before entering 
the judgment or award, would have to pass upon and con- 
sider its correctness. But this it cannot do. The Constitu- 
tion limits its jurisdiction to cases of which the District Court 
has jurisdiction; that is, fo judgments of the District Court. 
It would be mere quibbling to say that the Supreme Court may 
review judgments of the commission, and reverse or affirm 
them merely because the jadgment upon which the commis- 
sion acts was previously rendered by the District Court. And 
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for the Supreme Court to altogether disregard the award of 
the commission and affirm or reverse the judgment of the 
District Court, would render the entire law nugatory. While 
a law may be unconstitutional in part, if the unconstitutional 
part of it can be separated from that which is constitutional, 
and the latter object and purpose upheld and enforced without 
the aid of the former, this will be done. But the finality of 
action by the commission on the appeal or writ of error in 
cases referred to it, though there may be no finality in the 
difference or controversy between parties, is thé leading and 
central idea of this statute. Strip it of this feature, and there 
is nl thing to lead us to suppose that the act would have re- 
eeived the sanetion of the Legislature. 

But it is said that we have precedent to sustain the act. 
This I seriously question. Indeed, the alleged precedent, to 
my mind, entirely fails to afford it any support whatever. 
«The question,” says Bonner, J., whether, under our Consti- 
tution, a new court could be created, having codrdinate powers 
with the Sapreme Court, does not arise in this case, and no 
opinion is intended to be indicated on this question, though 
under a Constitution not very dissimilar to ours, the Supreme 
Court of Virginia held that the Legislature had the constitu- 
tional power to create such a court.” (Sharpe ¢. Robertson, 5 
Grat.,518.) As the act of the Legislature of Virginia, adopted 
in 1847, I believe, and passed upon by the Supreme Court of 
that State in the following year, though referred to with seem- 
ing approval, is not relied on to maintain the statute here in 
question, it will suffice for me to say that the Constitution of 
Virginia adopted in 1830, in force when its act was passed, 
differs from ours, in regard to the judicial power given to the 
Supreme Court, in a most marked degree. 

Section 1 of article 5 of that instrument reads: «The judicial 
power shall be vested in a Supreme Court of Appeals, in such 
Superior Courts as the Legislature may from time to time or- 
dain and establish, and the judges thereof, in the County 


Courts, and in justices of the peace. The Legislature may also 
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vest such jurisdiction as shall be deemed necessary in corpora- 
tion courts, and in the magistrates who may belong to the 
corporate hody. The jurisdiction of these tribunals and of the 


judges thereof shall be regulated by law,” &. A perusal of 


the case referred to will show that great stress was placed, by 
the judges maintaining the constitutionality of the act, upon 
the authority given in the Constitution to the Legislature to 
regulate the jurisdiction of the supreme as well as the other 
courts. 

More weight, however, is attached to the alleged precedence 
for this act alleged to be found in the legislation of the State 
of Tennessee. 

“Statutes,” says the same judge, “nearly similar in the Stat« 
of Tennessee have received the implied sanction of the Supreme 
Court by having been acted upon by it.’ But when and where 
these alleged similar laws of the State of Tennessee have been 
acted upon by the Supreme Court of that State, we are not 
told. The weight to be attached to them as alleged prece- 
dents for the Legislature and courts of this State would cer- 
tainly be more readily determined if we knew what had been 
the action of the Supreme Court of that State under them. 1 
have looked in vain through all the reports of the Supreme 
Court of Tennessee to see if their constitutionality had ever 
been the subject of discussion before that learned court, but 
found not the slightest allusion whatever to them. And J 
venture the opinion that whatever action may have been taken 
in the Supreme Court of Tennessee under them, when exam- 
ined will be found to be very ditierent from the action required 
ot this court by the act here in question, notwithstanding the 
fact may be, as stated by Judge Gould, that the statute here in 
question “is evidently modeled after similar statutes in the State 
of Tennessee.” Tow closely the model has been followed, or 
what may be the effect of a departure from it, will be more 
readily seen and determined by a comparison of these alleged 
precedents with the act of this State supposed to be modeled 
upon them. 
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Before attempting this comparison, it may be well to observe 
that there is, as with Virginia, a marked difference between 
the jurisdiction of the Supreme Court of Tennessee and that of 
this State. We have already quoted the Constitution of this 
State bearing on the subject. Section 2 of article 6 of the 


present Constitution of Tennessee says: “The jurisdiction of 


this court [i. e., the Supreme Court] shall be appellate only, 


under such restrictions and regulations as may from time to 
time be prescribed by law; but it may possess such other juris- 
diction as is now conferred by law on the present Supreme 
Court.” What jurisdiction had been conferred by law upon 
the previous Supreme Court is not stated, and I have no means 
of ascertaining. And whether this provision can in any way 
affect the constitutionality of the law, I cannot say. 

The statutes of Tennessee referred to by the other members 
of the court were both passed March ai. 1877. The first is 
entitled ** An act to provide for an arbitration commission at 
Nashville, Tennessee.” ‘The title of the second is, * An act to 
provide a special conmission of arbitrators for hearing and 
trial of causes pending in the Supreme Court.” The first 
enacts “that the Governor shall appoint and commission, three 
persons learned in the law, to act as a special commission, in 
hearing the causes pending on the docket of the Supreme 
Court at Nashville, and preparing their conclusions therein, to 
be reported and submitted to the Supreme Court at the De- 
ceniber Term, 1877; said reports and conclusions to become 
the judgment and decrees of the Supreme Court.” (Acts lst 
sess. 14th Gen. Ass. of State of Tennessee, ch. 51.) 

Now, does this require the Supreme Court to make the con- 
clusions of the commission its judgment without examination 
or the exercise of judgment? I think not. The most that 
can be said is, that the language of the act is not clear and 
specific either way. It is open to construction. And certainly 
if it must be pronounced unconstitutional if it requires the 
Supreme Court to enter the conclusion of the commission as 
its judgment without consideration or approval, it would not 
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be thus construed, but rather that the conclusions were to be 

submitted to the consideration of the court, that they might, 

if approved by it, be entered as its judgments. But this inter- 

pretation does not depend upon the construction of the equiv- 


ocal langua 


ge of this act alone; the other act, passed on the 
same day and intended for dispatch of the accumulated busi- 
ness before the court at Jackson, relieves the matter of all 
doubt or uncertainty. This last act reads: “That the Govern- 
or of the State shall appoint three persons of established char- 
acter of learning in the law and of personal integrity, who 
shall compose a ‘commission of arbitration’ having power to 
hear and determine such civil causes now or hereaiter pending 
in the Supreme Court of Tennessee, at Jackson, as may be 
submitted to said commission by the Supreme Court, with the 
consent of the parties on both sides; which commission shall 
report its decisions or awards to the Supreme Court when in 
session, which decisions or awards shall beeom and have the 
force and effect of judgments or decrees of the Supreme Court; 
subject, however, to the approval or disapproval of said court.” 
(Id., ch. 69.) Now, if there is any doubt as to the proper con- 
struction of the first of these statutes, [as all aets in p wri materia 
are to be taken together, as if they were one law, * * * because 
they are to be considered as founded upon one system and hav- 
ing one object in view, (Dwar. on Stat., 569,)] when we look at 
the second the doubt is dissipated; and there can be no hesitan- 
cy in saying that the jurisdiction or authority to finally decide 
the cases referred to the commissioners was not attempted to 
be taken from the Supreme Court. 

The subsequent legislation of the same State strengthens 
this conclusion. On the 25th of March, 1879, after the acts 
referred to had expired, the Legislature passed another statute 
on the same subject, entitled “An act to relieve the dockets of 
the Supreme Court of Tennessee of the great number of cases 
now incumbering them, and for the appointment of a special 
commission,” which also provides that the reports and conclu- 
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sions of the commission shall only become judgments and de- 
erees of the Supreme Court on receiving its approval. 

Now, if the Legislature had chosen to enact a statute mod- 
eled in fact on these statutes of the State of 


had left the decision of cases brought to the Supreme Court to 


Tennessee, and 


it, letting it find such aid in the reports and conclusions of the 
commissioners of appeals as they might afford, and the title of 
the law fairly indicated its purpose, I am not prepared to say 
that I should have felt it my duty to pronounce it unconstitu- 
tional. But it cannot be said that such is the effeet of this act 
or such was its object or purpose. The tinal decisions of cases 
submitted to it is attempted to be committed absolutely and 
definitely to the commission. This conclusion does not result 
from construction, but from the plain and obvious import of 
the unequivocal language in which the act is couched. The 
act says that the commission shall report (not submit, as in 
Tennessee) its conclusions or awards to the Supreme Court, 
“and the conclusions and awards aforesaid shall be and become 


* 


the judgment of the said Supreme Court, and said 
court shall make and render such further order, judgment, or 
deeree thereon as may be necessary or proper to make said 
award effective.” Lest there might be doubt as to the mean- 
ing of this positive and emphatic language, and the court 
might assume or think itself at liberty to question the correet- 
ness of the judgment or award which it is required to enter and 
entoree, it is expressly stated in the act that all applications 
for rehearing in Cases referred to said commission shall be 
made and determined by said commission.” 

[ refrain from protracting this discussion further, and will 
only add, in conclusion, that, after a careful examination of 
the whole subject, the only conclusion which I have been able 
to reach regarding it is, that the framers of the act supposed, 
whether or not the Legislature could confer upon the commis- 
sion jurisdiction to try causes brought by appeal or writ of 
error to the Supreme or Appellate Court, the mere consent of 


the parties to the reference of a case to the commission would 
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preclude all Inquiry as to the constitutionality of the act and 
the validity of the decision of the commission, and because 


these courts may be moved to act in eases pending before 
them by consent of parties, the like consent would authorize 
them to enter and enforce as their judgments the conclusions 


of the commissioners, irrespective of the character of the judg- 


ment they are called upon to enter, or the nature of the juris- 
diction that would be exercised in entering and enforcing such 
judgment. 

It is unnecessary to say that such an assumption is utterly 
fallacious. Consent of parties cannot create a judge, or give 
validity to an act of a court not warranted by, or outside of, its 
legitimate jurisdiction. (Wynne v. Underwood, 1 Tex., 48; 

99° 


Andrews v. Beck, 23 Tex., 455; Winchester v. Ayres, 4 Iowa, 


104.) 


[Dissenting opinion marked “filed October 24, 1879.”] 
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1. PRACTICE IN SUPREME CoURT—ESTOPPEL.—The transcript of a 
cause Was, by order of the Supreme Court, permitted to be filed after 
the expiration of the time allotted to the assignment to whieh the cause 
belonged, and when counsel for appellees were not attending the court. 
At a subsequent term of the court, and in proper time for causes re- 
turnable at that term, appellees moved to dismiss the appeal for in- 
sufficient appeal bond : Held— 

1. ‘That as the transcript was filed after the assignumeut, appellees 
had no opportunity to file their motion in the time required by rule 
8. ‘Their failure to do so could not be considered as a waiver of even 
formal objections to the bond, under the terms of rule 8. 

2. Appellees were not concluded by the action of resident conn- 
sel, who, at a former term, after the assignment had passed, in the 
absence of appellees’ counsel, assumed to represent them and con- 
sent to a continuance of the cause. 

2. APPROVED.—Overton v. Terry, 49 Tex., 777, approved. 

3 PRACTICE IN SUPREME CouRT.—YVhe filing by an appellee of a cer- 
tifieate for aflirmance, will not estop him from afterwards attacking 
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the appeal bond for insufficiency, after appellant has filed the tran- 
script under leave from the court. 
4. FACT CASES.—See opinion for appeal bond fatally defective because 


of misdeseription of the judgment appealed from, 


Apprat from Bexar. Tried below before the Hon. George 
H. Noonan. 
The opinion states the case. 


William Alexander. for appellant. 
Waeld rnaY~ Upson, for appellees. 


GouLp, AssocraTe Justice.—This appeal was returnable to 
the last term of this court, but the transcript not being filed, 
the appellees tiled. during the time appropriated to the assion- 
ment, a certificate for afirmance. Opposition was filed to the 
afirmance, and a motion was also made for leave to file the 
transcript, then being prepared. The appellees appeared and 
resisted the latter motion, but, by order of court, the transcript 
was filed on May 26, long after the time for the assignment 
had passed, and at a time when counsel for appellees were not 
in attendance on court. Subsequently the cause was continued 
by consent, the docket showing that. on the part ot appellees, 
the consent was made known through resident counsel answer- 
ing on behalf of absent counsel for appellees. At this term 
of the court, and in proper time for cases returnable at this 
term, appellees moved to dismiss the appeal, on the grounds 
that * the bond does not describe the judgment appealed; that 
the bond fails to identify the judgment,” and that it is not 
“conditioned as the law requires.” 

As the transcript was filed after the assignment, the appel- 
lees had no opportunity to file their motion at the time required 
by rule 8, and their failure to do so cannot be considered as a 
waiver of even formal objections to the bond, under the terms 
of rule 8. 


In the case of Overton v. Terry, 49 Tex., 774, a motion tiled 
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under similar circumstances Was regarded as filed in time, 
and we think that the motion in the present case is not too 
late, and should be entertained. 


It is objected that, having sought an aflirmance on certifi- 


cate, thereby treating the bond as valid, appellees are estopped 


from filing the motion attacking the bond at this term. No 
authority has been adduced to that effect, and we are unable 
to see why appellees should be precluded from attacking the 
bond because at one time they treated it as valid. 

The judgement ippealed from is entitled «* M. Malsch ef al.v. 
Russell Howard et a/.,” but is a judgment that “Justin MeKin- 
zie, P. H. Morer, Charles Brinkhoff, Michael Long, Eliza F, 
Morer, Joseph Crusand, and Hiram H. McLane, styled plain- 
tiffs herein, do have and recover of Russell Howard, now sole 
detendant in the above-entitled cause, the several pieces and 
lots of land deseribed in their pleadings ; that is to say, that 
the said Justin MeKinzie have and recover,” &c.,—proceeding 
to render judgment in favor of each party named above against 
Russell Howard for several lots and tracts of land, awarding a 
writ of possession, quieting their title, and enjoining Howard 
and those under whom he claims, and those claiming under or 
with him, from claiming or interfering with the lands. It is 
also decreed that Howard take nothing by his petition in orig- 
inal case number 822, and costs are awarded against Howard 
in favor of McKinzie and the others named above. 

The appeal bond is entitled jike the judgment; recites that 
“the plaintitis, Malsch, Paschal, et a/., recovered a judgment 
against the defendant, R. Howard, for the lands therein sued 
for, and quieting their title to the same, from which judgment 


ss 


the said Howard has appealed”; and proceeds to bind Howard 
and sureties “unto the plaintiffs in said suit—to wit, Malsch, 
Paschal, Mays, et al.” 

We are very clear that this bond, if intended to be a bond 
to MeKinzie and the others in whose favor the court rendered 
judgment, fatally misdescribes the judgment rendered. The 
judgment rendered was in favor of none of the parties named 











in the bond, nor a 
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re any of the parties in whose favor the 


judgment was really rendered referred to by name in the bond. 


(Hollis v. Border, 10 Tex., 2 


r 


78.) 


The motion to dismiss is sustained. 


DISMISSED. 


(The opinion in this case was delivered April 25, 1879, dur- 


ing the Austin Term, but did not reach the reporters in time 


for 51 Texas. ] 
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6. UNDERSTANDING OF WITNESS AS TO FACTS NOT TESTIMONY. — \ 
Witness may not testify to his understanding of transactions between 
others, not of his personal knowledge. 


Error from Milam. Tried below before the Hon. Spencer 
Ford. 

This was an action of trespass to try title, brought by Hough 
and Connolly, appellees, March 13, 1871, for two thousand 
eight hundred and sixty-six acres of the Samuel Frost league 
of land, against Josiah Hill, James Taylor, William White, 
and others living on the land, and against B. F. Hammond 
and W. Il. Hamman, who were claiming adversely to Hough 
and Connolly, the plaintiffs. After suit and before trial, a 
part of the squatters attorned to plaintiffs, and the balance 
to Hummond and Hamman. 

By amended petition plaintiffs set out their title from the 
government, deraigning through James 8. Steele, and from 
Steele to Livermore by two powers of attorney, one dated 
October 4, 1838, and the other dated February 25, 1839, and 
irrevocable and coupled with an interest; deed from Liver- 
more to James Bailey; from Bailey to Kimball; from Kimball 
and his heirs to plaintiffs. 

Defendants Hammond and Hamman pleaded their title and 
quit-claim deeds from the children, heirs of Steele, dated in 
1871; and they also pleaded fraud in the deed from Livermore 
to Bailey, concealment, and ignorance of Steele and his heirs 
of the fraud. 

Plaintiffs denied the fraud; pleaded stale demand and lim- 
itation under the Spanish law of two years; and further, that 
the land in controversy and other lands were turned over and 
sold by James 8. Steele to Livermore in satisfaction of a debt 
of $3,100, and that the titles were put in Bailey by their mutual 
consent, to hold for Livermore, because Livermore, being an 
alien to Texas, could not hold land in Texas. 

On the trial it was agreed that the title was in James 8. 
Steele. 

Plaintiffs then read in evidence two powers of attorney 
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made by James 8S. Steele, one on the 4th of October, 1838, to 
Alexander IT. Livermore, authorizing him to sell, as agent for 
said Steele, nine thousand five hundred acres of land, more or 
less, Which power of attorney was recorded in Milam county 
June 3, 1859. (This was a notarial copy of an instrument 
executed before John Harvey with instrumental and assisting 
witnesses, and issued the same day executed.) Also an irrey- 
ocable power of attorney from James 8. Steele to Amos H. 
Livermore, dated February 25, 1839, in the body of which 
power the name is first written Alexander, which is erased 
and the name Amos written over it in the same handwriting. 
This power was acknowledged before the notary, Thomas Iar- 
vey, and the erasure is noticeable in the certificate. This pow- 
er of attorney authorized Livermore to sell the lands in contro- 
versy and other lands, and is declared to be “irrevocable by 
the said Steele or his heirs,” 

Plaintiffs read deed made by A. FH. Livermore, agent and 
attorney in fact, from James 8. Steele to James Bailey, dated 
June 3, 1839, and acknowledged same day before W. D. 
Thompson, recorder of Milam county. Also deed from Bailey 
to Samuel Kimball, of date January 5, 1848, for the land. 

Plaintiff Connolly had a deed for an interest in the land 
from Kimball, and Hough held another interest by convey- 
anee from Kimball’s heirs. 

The defendants read quit-claim deeds to themselves from 
parties shown to be the heirs of James 8. Steele, of date Jan- 
uary 24 and May 18, 1871. 

Defendants proved by Susan Kerr, a daughter of James 8. 
Steele and one of the vendors of Hammond and Hamman, 
that she was born in 1835. William H. Steele, Jr., and James 
S. Steele, Jr., also children of James 8. Steele and vendors of 
defendants, testified that they were born, one in 1836 and the 
other in 1858. All testified that they were ignorant of the 
fact of Livermore’s agency for their father, or that he made a 
deed for the lands to Bailey, or that he took a defeasance from 
Bailey in June, 1839; and that they were ignorant of the pro- 
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Statement of t 
ceedings in the District Court of New Orleans, Louisiana, in 
reference to these lands. James 8. Steele died in 1847. 
It was also shown that the widow of James 8. Steele, in 
1860, had employed a lawyer, who investigated as to her rights 


in this land, and who advised suit; that suit for Steele’s heirs 


had been brought in 1860 for the land; that the attorney had 


negotiated the sale to Hammond and Hamman. 

The plaintiffs then read from a transcript from the records 
of the Second District Court of the parish of Orleans, Louis- 
lana, that Samuel Kimball was curator of the succession of A. 
I. Livermore, deceased, and in 1846 said curator procured 
from said court an order to sell the following land or contract: 
“REPUBLIC OF TEXAS, 

* County of Harrisburg. § 

Gy this public instrament, this day, before me, William 
Fairfax Gray, a notary public in and for the county of Harris- 
burg aforesaid, duly commissioned and sworn, personally came 
and appeared the citizen James Bailey, who declared that 
whereas he has this day, by an act of procuration, authorized 
and empowered Amos H. Livermore, of the city of New Or- 
leans, to sell on his own account and in his name certain lands 
which were conveyed to him by James 8. Sieele, viz., one hall- 
league of land on the west bank of the river Brazos, in the 
county of Milam, the same that was originally granted by the 
Mexiean Government to Samuel Frost, and by the said Frost 
conveyed to William H. Steele, and by William TL. Steele to 
James S. Steele, and by James S. Steele to this appearer: 
Now, the said appearer further declares that the lands herein- 
before deseribed are only held by him as the agent of the said 
Livermore, to whom they rightfully belong; but said Liver- 
more being an alien to Texas, they were constituted the better 
to hold and protect them for the use and benefit of the said 
Amos H. Livermore, his heirs and assigns; and should the 
said Livermore not effect a sale of said land as he is author- 
ized by this appearer to do, appearer does hereby covenant 
aud bind himself, his heirs, &c., to make full and legal con- 
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veyance of said land to the said Livermore, his heirs or as- 
signs, whenever required so to do. And he hereby acquits 
and discharges his said attorney from all responsibility for and 
on account of the proceeds of any sales that he may make of 
these lands; they being his property, he is fully entitled to re- 
tain the proceeds for the benefit and use of himself, his heirs, 
&e. In testimony whereof,” &ec. (Signed before two wit- 
nesses and the notary public.) 

Also from the record, further, that J. Lawson Lewis, sheriff 
of the parish of Orleans, Louisiana, sold said land; that James 
Connolly, bidding $400 and being the highest and best bidder, 
became the purehaser ; and that said sheriff executed a deed 
for said Jand or contract to James Connolly on the 8th of Sep- 
tember, 1846; the order of court, advertisement by the sher- 
iff, and the deed to Connolly being all set out entire in the 
transcript. 

James Bailey, witness for defendants, testitied that he knew 
nothing more about said bond made by him to Livermore, 
and of the deeds made by Livermore to him a few days be- 
fore, than appears from the face of the papers; that he paid 
nothing to Livermore, nor did Kimball pay witness anything. 

Defendants also read part of the deposition of plaintiff Con- 
nolly, taken in answer to interrogatories by the defendants. 
The testimony of Connolly sufficiently appears from the opin- 
ion. 

The plaintiffs then read, over objection, other parts of Con- 
nolly’s deposition. (See the opinion.) 

Plaintifis then, over objections, read from the transcript 
from the Second District Court, &c., and pertaining to the 
succession of Amos H. Livermore, had in 1839, as follows: 

“Papers relative to certain lands owned by the said Amos 
Ii. Livermore in the Republic of Texas. 

“The original of a public act executed before William Fair- 
fax Gray, a notary publie in and for the county of Harrisburg, 
on the 10th of June, 1839, by James Bailey, declares that a 


certain tract of land which was conveyed to him by James 8 
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Steele, namely, one half-league of land on the west bank of 
the river Brazos, in the county of Milam, is only held by him 
as agent of the said A. H. Livermore, to whom the same right- 
fully belongs, which act or instrument in writing I, the said 
notary, paraphed and marked by the letter A. 

« A power of attorney executed before the same notary on 
the 10th of June aforesaid by the said James in favor of said 
A. H. Livermore, relative to the said lands, which instrument 
in writing I, the said notary, have paraphed and marked by 
the letter B. 

« A power of attorney executed before Thomas Harvey, a 
notary public in and for the county of Matagorda, in the said 
Republic of Texas, dated Matagorda, on the 4th of October, 
1838, by James 8. Steele to the said A. H. Livermore, in rela- 
tion to the said lands, which instrument in writing I, the 
said notary, have paraphed and marked by the letter C. 

“ A deed of sale of the said lands by A. H. Livermore, attor- 
ney in fact of J. Steele, to James Bailey, dated at Nashville, 
Texas, on the 3d of June, 1839, and acknowledged betore J. 
W. D. Thompson, clerk of the court and county recorder in 
and for said county of Milam, which instrument in writing I, 
the said notary, have paraphed and marked by the letter D. 

“ A deed of sale of said lands by William TH. Steele to James 
Steele, forming the chain of title of said property, which instru- 
ment I, the said notary, have paraphed and marked by the let- 
ter E. 

«“ And here the said curator of the said estate declared that 
the said lands still belong to the said A. H. Livermore from 
said James 8. Steele, and taken in payment of the sum of 
$3,100 due to him by Messrs. Steele & Lewis, of Matagorda, 
said sum being the amount of a note of $1,473.80 subscribed 
by the said Steele & Lewis to the order of the said A. H. Liv- 
ermore, dated at New Orleans, the 14th of Angust, 1838, and 
payable four months after date, which note is in the possession 
of him, the said curator, and of a balance of account due by 
said Steele & Lewis to the said A. H. Livermore. 
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« And here the said curator has produced the above-men- 
tioned note of the said Steele & Lewis, which I, the said notary, 
at the request of the said curator, have inventoried in the fol- 
lowing manner for memorandums: A promissory note drawn 
by James Steele for Steele & Lewis for the sum of $1,473.80 
to the order of the said A. H. Livermore, dated New Orleans, 
on the 14th of August, 1838, and made payable four months 
after date.” 

The instructions to the jury are sufficiently indicated in the 
opinion. 

Verdict and judgment for plaintiffs. Hammond and Ham- 
man appeal by writ of error. 


Hamman, for plaintiffs in error. 

I. The power of attorney from Steele to Alexander H. 
Livermore was improperly executed. A notarial copy only 
was produced. Nor had a notary public authority to take 
proof of deeds at that time. (Clay v. Holbert, 14 Tex., 189; 
McKissick v. Colquhoun, 18 Tex., 148; Martin +. Parker, 26 
Tex., 253; Paschal’s Dig., arts. 3706, 4678, 4973; 1 Land Laws 
of Oregon, California, and Texas, 297, 298.) 

If. The power of attorney could not have been admitted as 
an ancient instrument. (Stroud v. Springfield, 28 Tex., 662; 
1 Greenl. Ev., secs. 49, 141, 146, and notes; 2 Phill. Ev.,476 
and note, 480; Willson vc. Betts, 4 Denio, 201-213.) 

[If. The copy of the pretended power of attorney appears 
to have been recorded without any authentication. ( Beaty vr. 
Whitaker, 23 Tex., 526; Word v. McKinney, 25 Tex., 268; 
Lambert v. Weir, 27 Tex., 363; Holliday +. Cromwell, 26 
Tex., 193; Paschal v. Perez, 7 Tex., 357; Herndon v. Casiano, 
7 Tex., 332; Paschal’s Dig., art. 4978.) 

LV. The court submitted, in the fourth instruction, issues 
not made in the pleadings nor supported by the testimony, 
touching the eftects of an agreement between Steele and 
Livermore for the sale of the lands, in connection with the 
evidence of the condition of the parties and their dealings 
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together. (Blankinship v. Douglas, 26 Tex., 228; Andrews v. 
Marshall, 26 Tex., 215; Gay v. McGuffin, 9 Tex., 503; Gray v. 
Burk, 19 Tex., 232; Duffell v. Noble, 14 Tex., 640.) 


H. D. Prendergast, tor defendants in error. 

I. The eftect of the irrevocable power of attorney from J. 
S. Steele to A. H. Livermore, of February 25, 1839, was to 
authorize Livermore to dispose of the land free from the 
equities of Steele. (Story on Agency, sec. 489, and notes; 
4 Kent’s Comm., 588; 16 Vesey, 135; Dunlap’s Paley on 
Agency, 185, and note.) 

If. The claim of plaintiffs, if any ever existed in Steele or 
his heirs after 1839, is now a stale demand, barred by lapse 
of time, there being no concealment on the part of plaintitis, 
or those through whom they claim. (1 Story’s Eq., 316; 
Story on Agency, secs. 210, 253, and notes; Ripley v. Withee, 
27 ‘Tex., 17; Munson v. Hallowell, 26 Tex., 475; Barrett v. 
Kelly, 31 Tex., 480; Howard v. Colquhoun, 28 Tex., 145; 41 
Ala., 100; 4 Cowen, 742; 3 Yerg., 201; 8 Cowen, 361; 3 


o” 


Cranch, 503; 1 Mch., 146; 1 How., 189.) 
Terrell & Walker, also for defendants in error. 


GouLp, Associate Justice.—The first assignment of error 
is to the admission in evidence of the power of attorney by 
Steele to Livermore of October 4,,1838. As another power 
of attorney, of date February 25, 1839, was admitted, and was 
ample to authorize the deed to Bailey if the Livermore who 
executed said deed and the Livermore named in the latter 
power of attorney were the same person, and as that question 
was submitted to the jury and must have been found in the 
affirmative, we are unable to see that it is material to inquire 
whether the first power of attorney was properly admitted or 
not. 

Moreover, the facts developed in the case indicate so satis- 
factorily that the A. Hl. Livermore making the deed and the 
Amos H. Livermore receiving the irrevocable power of attor- 
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ney are the same person, being the Livermore whose estate 
was in 1840 administered in Louisiana and who received a 
title bond from Bailey, that we would not be justified in re- 
versing the case for the erroneous admission of further or 
cumulative evidence of authority to make that deed. 

The defendants haviig themselves read in evidence a part 
of the transcript of the proceedings of the Second District 
Court of the parish of Orleans in the succession of A. H. Liv- 
ermore, objected to the admission of a further transcript of 
those proceedings, on the ground that the evidence was irrel- 
evant, secondary, and hearsay, and calculated to prejudice and 
mislead the jury. 

As explaining more fully the parts of the same proceedings 
already adduced in evidence by defendants, as primary evi- 
dence of the fact that Livermore’s representative publicly 
claimed the lands at that time, and as showing how readily 
Steele might have ascertained the fact, if, being ignorant of 
what had been done, he sought some account of Livermore’s 
proceedings under the power of attorney from him or his 
representative, we cannot say that the evidence was secondary, 
hearsay, or inadmissible. 

The seventh assignment of error objects to that part of the 


} 
“tT 


charge which denied the right of Steele, his heirs or their ven- 
dees, to set aside the conveyance to Bailey, if it was made in 
accordance with an agreement between Steele and Livermore 
in payment of an indebtedness, and the form of «a power of 
attorney was resorted to because he was an alien—the objee- 
tion being that this issue was not raised by the pleadings or 
evidenee, Certainly, if such Was the object ot the transac- 
tion, the charge of frand in making the deed to Bailey was un- 
founded. Whilst the power of attorney, although irrevocable, 
does not purport to be a sale, the subsequent action —or, 
rather, inaction—of Steele points so strongly to his abandon- 
ment of all claim to either the land or its proceeds, that we 
cannot say there was no evidence authorizing the inference 
that the transaction was originally intended to be a sale. Not 





rr 


Hammonp v. Hoven. (Tyler Term, 


Opinion of the court. 


that such intention would make it a sale, but that it would be 
an answer to the charge of fraud, the main issue in the case. 

The charge of the court submitting the question of identity 
of the Livermore named in the different instruments, was, 
substantially, in compliance with the rule laid down by this 
court in a former appeal of this cause. (36 Tex., 657.) 

The interrogatories propounded to plaintiff Connolly by de- 
fendants naturally called forth an explanation tending to vin- 
dicate his honesty aud motives in the entire transaction. The 
auswers of the witness were objected to, in writing, because 
not closely eonnected with the facts on which he had been 
interrogated. Our opinion is, that, tested by the provisions ot 
the District Court act of 1846, on the subject of discovery, 
(Paschal’s Dig., arts. 3748-3750,) the answers were objection- 


able. But since the enactment of the statute of 1871. (Pas- 


chal’s Dig., art. 6826,) making parties competent to testify in 


their own cases without reference to the wishes or action otf 


the opposing parties, we are of opinion that the failure of the 
court to exclude the testimony of a party, in itself competent, 
because not strictly connected with the interrogatories pro- 
pounded to him, would not be error, or, at least, not such 
error as would lead to a reversal. 

But it appears in the statement of facts that these answers 
were objected to orally as “irrelevant and wholly incompe- 
tent,” and appellants submit a proposition that they “were not 
competent evidence, and ealeulated to prejudice-the minds of 
the jury.” We have had some doubt whether the question of 
the competency of these answers as evidence generally, as be- 
ing statements of the understanding or belief of the witness, 
appeared from the record with sufficient certainty to have been 
made and reserved below, to entitle appellants, on that ground, 
to the benefit of it in this court. There is no bill of excep- 
tions other than the recitals in the statement of facts above 
set forth, but we have finally concluded that the oral objec- 
tions, in connection with the objections in writing, must have 
called the attention of the court below to the point now sub- 
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mitted in appellants’ proposition, and that at all events they 
are entitled to have it considered. We are strengthened in 
this conclusion by an examination of the counter-propositions 
in the brief of appellees, which simply assert the udmissibility 
of the depositions. 

A part of Connolly’s answers objected to is as follows: 

«At the purchase of said bond by me, I understood that the 
lands described in said bond had been acquired by Amos H. 
Livermore from James 8. Steele; and I further understood 
that the said Steele had become indebted to said Livermore 
for merchandise at the city of New Orleans, in which said city 
said Livermore was a merchant, and said Steele, being unable 
to liquidate said indebtedness otherwise, turned over the said 
lands described in said bond to said Livermore as aforesaid ; 
und I also understood that the lands deseribed in said bond 
belonged to said Livermore, in perfect good faith, and that 


the titles were put in Bailey merely because Livermore, being 


at the time an alien to Texas, could not hold land in Texas.” 

We think this evidence of what the witness understood as 
to the nature of the transactions between Steele, Livermore, 
and Bailey, was inadmissible, and should have been excluded. 
The jury may have been misled by this evidence. One of the 
inquiries submitted to them, was whether the parties to the 
irrevocable power of attorney intended a sale. Connolly was 
allowed to tell what he understood had been their intention. 

Hlow he understood the mutters testified to, did not appear ; 
and the fact that he so understood them, was not, of itself, 
admissible evidence. 

Our opinion is, that because of this error in the failure to 
exclude improper evidence, which may have misled the jury, 
the judgment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[This case was decided at Austin Term, 1879, but did not 
reach the reporters in time for 51 Texas.] 
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Aveust Butrntar ET AL. v. Mary J. DAVIS ET AL. 


1. INDEPENDENT EXECUTOR—APPEAL BOND.—An independent execu- 
tor, Who appeals from a judgment of the District Court, as such, for 
the benefit of the estate he represents, is not required to exeeute a 
stututory appeal bond. 

2. INDEPENDENT EXECUTOR— APPEAL BOND.—An appeal bond exe- 
cuted by an independent executor, as such, in a suit prosecuted or 
defended by him for money or for property for the use and benefit of 
the estate represented by him, is not a statutory bond upon whieh 
the Supreme Court can enter judgment as in ordinary cases of appeal. 

3. CASE APPROVED.—Tucker v. Anderson, 25 ‘Tex. Supp., 158, approved. 

4. CASE DISCUSSED.—The case of Battle v. Howard, 13 'Tex., 345, dis- 


eussed. 


Appgeau from Harris. Tried below betore the Hon. James 
Masterson. 

Suit by Mary J. Davis, as plaintiff, and Mrs. William Brady 
and husband, as intervenors, on several notes executed by C, 
H. Jordan, amounting now to about $10,000, gold, and to 
establish and foreclose a mortgage lien therefor on certain 
land in Harris county. The suit was originally instituted 
against Jordan in his life-time, and after his death was revived 
against August Buttlar and Francis Lammers, as his execu- 
tors, administering his estate under an independent will. The 
points of controversy were as to the existence of the mortgage 
lien claimed and the jurisdiction of the District Court of Har- 
ris county. There was a judgment for the plaintiff and inter- 
venors for the amounts claimed by them respectively, and 
decree establishing and enforcing the mortg ge lien. The 
executors gave notice of appeal and filed a bond, with securi- 
ties, which concluded as follows: “ Now, if the said August 
Buttlar and Francis Lammers, as executors as aforesaid, shall 
prosecute their said appeal with effect, and shall perform the 
judgment, sentence, or decree of the Supreme Court in ease 
the decision of the said court shall be against the said appel- 
lants, then this bond to be void; otherwise to remain in full 
force.” 
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Judgment was rendered in this court affirming the action of 
the court below, and against the appellants and their securities 
on the appeal bond for the amount recovered below, and costs. 

The opinion was rendered on the motion of appellants for 
rehearing and to reform that judgment. 


Street & Kleberg, for the motion. 

[. Is the bond found in the transcript a statutory appeal 
bond ? 

This was a suit brought against the estate of a deceased per- 
son for money, and the appeal was taken by the executors in 
defending it. It would seem to follow, that if the bond could 
not be exacted ; if it was not required by statute to pertect the 
appeal and to give this court jurisdiction, but that the right of 
uppeal was guaranteed without bond, and appellate jurisdic- 
tion in this case was not dependent on the bond, then, though 
this instrument be in the form of an appeal bond, it is not such 
in law. It is not an act required by law to perfect the appeal. 
The appellate jurisdiction of this court is not dependent upon 
it. It is not a statutory appeal bond, and this court acquires 
no jurisdiction by virtue of its being given. 

The statute has been liberally expounded. In Ennis v. Cramp, 
6 Tex., 34, the court held, that the difference in phraseology 
between the statutes of 1840 and 1848 was immaterial, and 
that the latter has the same scope and operation as the former. 

In Battle v. Howard, 13 Tex., 347, 348, notwithstanding the 
twenty-fourth section of General Provisions of the Constitution 
of 1848, the court held, that the exemption is equally applica- 
ble in appeals from inferior courts to the District Courts as in 
appeals from the District Court, and such has ever been the 
practice; deriving its authority exclusively from the statutes 
of 1840 and 1848, though, in providing for appeals, the various 
magistrate and probate acts in no instance refer to the excep- 
tion. 

The reasons given by the learned judge who delivered the 
opinion in Battle v. Toward, for the statute exempting execu- 
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tors and administrators from giving bond on appeal in suits 
affecting estates they represent, are equally applicable whether 
bond has been given for the faithful administration of the estate 
or not; for the party in adverse interest has the right to require 
the bond. 

Guest v. Guest, 48 Tex., 211, was the case of an executor 
acting under an independent will. There was a motion to 
dismiss because no appeal bond had been given. The motion 
was sustained. The court say: “The suit was not brought 
against the estate for money or property, but against him, to 
eject him from the administration of it, to preserve the money 
and property of the estate.” It was an appeal in his own be- 
half. 

In Shelton v. Wade, 4 Tex.; 150, it was decided, and has 
ever since been followed by the court and in practice, that the 
signature to the bond of the party appealing was not neces- 
sary; yet the surety can only be bound as is his principal. 

Under the law and practice in this State authorizing judg- 
ment against sureties on the appeal bond on affirmance of the 
judgment below, (a rule which certainly does not generally 
obtain elsewhere,) it is difficult to see, when a judgment ts 
rendered against an estate, how an appeal bond is to be exe- 
euted that would give the court jurisdiction to render the usual 
judgment on an appeal bond. If the judgment is against the 
estate, the estate, and not the executor in his individual capacity, 
must be the principal on the bond; yet it would be clearly in- 
competent to render judgment against the estate as such, and 
against the sureties absolutely. 

Il. If the bond is not required to perfect the appeal, and if 
the appeal is perfected without bond, the court has no juris- 
diction over the bond on appeal, and it is a mere voluntary 
act, Without consideration and void. ( Pierce v. Wallace, 48 
Tex., 401.) 

Ill. When the language of the statute is plain and unam- 
biguous, and conflicts with that of no other statute, there is no 
room for construction; and it is not admissible to restrict the 
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plain terms of the statute because they may not accord with 
the ideas of the judge respecting the theoretical harmony of a 
supposed system. 

At common law, and under the laws of many of the States, 
executors are neither required to give bond nor to administer 
under the directions of the court. There is no definition of 
the term, legal or literary, that authorizes such restriction. 


Edward T. Austin, also for the motion. 

I. The judgment in this case should have been payable in 
due course of administration. (Paschal’s Dig., arts. 7, 18, 
1479.) 

In Leyendecker ¢. Martin, 38 Tex., 288, (no service on testa- 
tor or intestate before death.) the court ear: °° Under the facts 
in this case, the administrator was entitled to as full notice 
of the course of action as his intestate would have been if liv- 
ing.” 

The ease of Boone v. Roberts, 1 Tex., 159, is not applicable 
to this case, as service was performed on Boone in his life- 
time. 

IL. The appellants, being executors of Charles H. Jordan, 
and made parties for the purpose of obtaining a judgment 
against Jordan’s estate, were not required by law to give bond 
to appeal from the decision of the court below against them. 
(Paschal’s Dig., art. 1503; Ennis v. Cramp, 6 Tex., 54; Lock- 
hart v. Lockhart, 1 Tex., 199.) 

In Ennis v. Cramp, 6 Tex., 35, the court say that this stat- 
ute (art. 1503) was not intended to change the rule on this 
subject as understood and practiced under the former law, and 
concludes, therefore, that under the latter statute, as under the 
former, where a party litigates, in the capacity of executor or 
adiministrator, for the benefit of the estate he represents, it is 
his privilege to appeal without giving bond. (See also Battle 
v. Howard, 15 Tex., 346.) 

Ill. The act of 1870, entitled “ An act prescribing the mode 
of proceeding in the District Courts in matters of probate,” 
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governs the proceeding in establishing the will of C. H. Jor- 


dan and the manner of administration. 


Appellant submits that there is no case, in the reports of the 


Supreme Court of Texas, deciding that an independent exec- 
utor, litigating in his representative capacity for the benefit of 
the estate he represents, sbould give an appeal bond. (48 
Tex., 210.) 

Guest v. Guest is a ease of such an executor litigating his 
right to be the executor,—purely a case of personal interest. 
In Pierce ». Wallace, the independent executor gave bond 
under a will probated relieving him of bond, and the court 
say the bond was executed without authority of law and void. 


(48 T'ex., 399.) 


E. P. Turner, against the motion.—The question presented 
is Whether the appellants were required by law to give an 
appeal bond to enable them to prosecute their appeal. This 
involves an inquiry as to the legal status of the appellants 
towards Jordan’s estate under the will and their relation to 
appellees. 

It is admitted that in the case of ordinary exeeutors and ad- 
ministrators—that is, those who have been required to execute 
aw sufiicient bond for the faithful performance of their duties as 
such—they are not required, under the statutory provision, to 
give an appeal bond. 

The reason of the rule, we submit, is to be found in the fact 
that should an appeal in their judgment become necessary 
for the protection of the estate, such appeal would be in the 
scope of their trust, and the bond which they had previously 
been required to give secures the rightiul performance ot said 
trust, and protects all persons interested in the estate. 

The record in this cause shows that the will is an independ- 
ent one, and relieves the appellants of every legal obligation 
or restriction, notwithstanding they had the free and uncon- 
trolled possession and use of the estate. 


The will vests absolute title in appellants, and directs that 
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no further action be had in the administration of the testator’s 
estate in any court beyond the probate and registration of his 
will and the return of an inventory of his estate; and especi- 
ally directs that no bond be required of his said executors, or 
the survivor of them. 

The pr ink ‘ip le of ratio cessat lex cessat seems particularly ap- 
slicable here, and is especially invoked. 

The court is particularly invited to the language of this 
court in Battle +. Howard, 13 Tex., 348, which seems to be 
relied on by appellants in their brief. 

The language used by the court in Battle v. Howard, 
Tex., 548, contains, in our humble opinion, the gist of the 
pri el] le laid down. 

The court say thatthe appeal “is an act done within the 
scope of the trust reposed in him in that capacity, for the due 
exercise of which the bond which- he had previously been re- 
quired to give to insure the righttal performance of the trust 
is a st pi ate the law does not require or contemplate that 
he shall give an additional bond for every such act he may be 
required to perform in the discharge of his duty to the estate 
he represents.” Why ? Js it not obvious? Because he has 
already given a bond by which the rights of all creditors are 
secured, 

‘The case of Guest v. Guest, 48 Tex., 211, is also relied on 
by th appellants. The question here presented was not be- 
fore the court in Guest v. Guest, and is in no manner passed 
upon. In that case certain heirs and legatees brought suit 
against the executor to enjoin him from further acting under 
the will, and to appoint a receiver to take charge of the estate. 
This court held that it was a suit brought against him, as it 
were, in his individual capacity, and that he should be required 
to give an appeal bond. The court nowhere says, either di- 
rectly or by implication even, that an executor under an inde- 
pendent will, by the very terms of which he is relieved from 
giving bond, and has not given bond, falls within the statutory 
exemption in article 1503 of Paschal’s Digest. 
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If there be any implication conveyed, it is the reverse of 
tnat contended for by appellants, because the court confines 
the exemption to “an ordinary executor administering the will 


under the direction of the Probate Court.” That is the very 


language used. 

The executors of Jordan, the appellants herein, are by no 
means ordinary executors administering the estate or will 
under the direction of the Probate Court. They occupy a 
position just the reverse of the above. 

The principle laid down in the ease of Pierce v. Wallace, 48 
Tex., 399, is not at all applicable to the facts in this case. Tha 
Was a case where an administration bond was filed, and does 
not relate to an appeal bond. 


Bonner, AssoctatE Justice.—This was a suit originally 
brought by Mary J. Davis against Charles H. Jordan on cer- 
tain promissory notes executed by him. During the pendency 
of the suit Charles HT. Jordan died, and August Buttlar and 
Francis Lammers, as independent executors, (who, by the 
terms of his will, had the power to administer his estate with- 
out control of the court, and without giving bond under the 
provisions of the probate act of 1870,) were made parties de- 
fendant. 

On the trial below judgment was rendered against them as 
such executors, and on appeal to this court they were required 
to execute a bond as in ordinary cases. The judgment below 
was affirmed at the late Galveston Term, and judgment en- 
tered against the executors as principals, and against the sure- 
ties on their appeal bond. On motion to have the judgment 
of this court reformed, it was decided that such executors were 
not required to give bond and security on appeal, and hence 
that such bond was not a statutory bond upon which this court 
eould enter judgment as in ordinary cases of appeal, and the 
former judgment was to this extent reformed. ‘The decision 
of the court was announced, and there not being sufficient 
time before the end of that term to prepare a written opinion, 
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and the question being deemed of sufficient practical impor- 
tanee to demand one, the same is now delivered. 

It has been the law of Texas, since the days of the Republic, 
not to require bond and security of executors and administra- 


teoyrr% ‘ en 
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1, in proseenting or defending appeals in suits, for 
money or property, contested for the use and benefit of estates 
represented by them. The act of 1840 (4 Stats., see. 58, p. 
129) provided: “That in all cases of appeal from any court 
in this Republic, it shall not be necessary for executors, admin- 
istrators, or guardians to give bond and security required of 
appellants in other eases.” 

This was substantially reénacted by the act of March 16, 
1848, still in foree, which provides that “ Exeenutors and ad- 
ministrators of deceased persons’ estates shall not be ruled to 
give security for costs in any suit to recover money due or 
property belonging to the estate. “And no security shall be 
exacted of executors or administrators of deceased persons’ 
estates In appeals taken in suing for such money or property, 
or in defending suits brought against such estates for money 
or property.” (Paschal’s Dig., art. 1503; Ennis v. Cramp, 6 
Tex., 34.) 

In Tucker v. Anderson, 25 Tex. Supp., 158, it was decided 
that this article (1505) was not repealed by the emphatie lan- 
guage of the subsequent act of February 5, 1858, (Paschal’s 
Dig., art. 1517,) which provides that «No writ of error to re- 
move a cause from the District to the Supreme Court shall in 
any case issue, unless the plaintiff in error give bond, with 
sufficient security, for all the costs which may aecrue in the 
Supreme Court and which may have accrued in the District 
Court.” 

The only qualification upon this exemption on the right of 
appeal by executors and administrators, is that contained in 
the line of decisions of which the ease of Battle v. Howard, 13 
Tex., 345, may be considered the exponent, that where an 
executor or administrator appeals, in his own behalf, from a 
judgment which affects him individually, he must give bond 
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in like manner as other persons. To this effect is the late case 
of Guest v. Guest, 48 Tex., 210, where the matter in contro- 
versy Was the personal right of the appellant to retain his posi- 
tion as an independent executor, and in which it was decided 
that he should have given an appeal bond, as required of other 
parties litigating for their individual benefit. 

In the above case of Battle +. Howard, 13 Tex., 348, it is 
said: “ But where he appeals, in behalf of the estate he repre- 
sents, from a judgment rendered against him in his representa- 
tive capacity, it is an act done within the scope of the trust 
reposed in him in that capacity, for the due exercise of which 
give to insure the 


~ 


the bond he has previously been required to 
rightiul performance of the trust is a security, and the law 
does not require or contemplate that he shall give an addi- 
tional bond for every such act he may be required to perform 
in the discharge of his duty to the estate he represents.” 

This reason would not apply to an independent executor who 
is not required to gir e bond. His office, howe, er, is no less one 
of trust, and by the terms of section 160 of the probate act of 
1870, it is declared that the estate in his possession ‘shall be- 
come, like any other property to be administered under a pow- 
er, chargeable in the hands of a trustee, and liable to execution 
in any court having jurisdiction.” (Paschal’s Dig., art. 5628.) 

Although such executors should be required to perform all 
those acts which are necessary and proper for the due execu- 
tion of the trust which they have uridertaken, vet it could 
never have been contemplated to make them, any more than 
ordmary executors and administrators, liable beyond the 
amount of assets which preperly shonld have come into their 
possession. Good faith and reasonable diligence in behalf of 
the interest of the heirs and creditors of the estate, would re- 
quire that they should exercise a sound discretion, when it was 
believed that the ends of justice had not been attained, to pros- 
ecute an appeal, and for a failure to do this, they might, in a 
proper case, be liable in damages; but certainly it could not be 
expeeted that they should make themselves and sureties indi- 
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vidually liable in any event, by giving a bond, as in ordinary 
appeals, conditioned that they would prosecute the appeal with 
effect, and would perform the judgment, sentence, or decree of 
the Supreme Court in case the decision should be against them. 

Such bond, in case of an insolvent estate, would make the 
executor liable for the whole amount of the judgment of the 
Supreme Court, if against him, regardless of the assets in his 
hands, and regardless of the rights of other creditors equally 
diligent, and of the claims of preferred ereditors; and in the 
event that he himself could not respond, his sureties might be 
held subject to pay that which, in equity, could not properly be 
chargeable against their principal. 

As said in regard to the repeal of the statute exempting 
executors and administrators by the subsequent act of 1858: 
“To construe the late statute to have the effect of destr Ving 
this special exemption, would require of this court to render a 
judgment upon the bond against an administrator in his indi- 
vidual capacity, or place the sureties on the bond in a worse 
condition than that of their principal.” (Tucker v. Anderson, 
25 Tex. Supp., 159.) 


The class of executors embracit those now before the 


12 


court have been expressly recognized by our laws, at least 
since the act of January 9, 1845. (7 Laws of the Republic, 14. 

Where express provision is not made by statute to require 
bond and security, it is believed that, in proper cases, the pow- 
ers of a court of equity could be invoked to protect the estates 
from waste or mismanagement by them. They come within 
the terms of the above act of 1848 (Paschal’s Dig., art. 1503) 
exempting executors and administrators, in their representa- 
tive capacity, from giving bond and security; and we are not 
authorized, where neither justice nor public policy demands it, 
to make an exception to a plain statutory enactment. 


JUDGMENT REFORMED, 


[Opinion delivered at Austin Term, 1878.] 
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Argument for t 


L. H. Reep vy. J. R. L. Timmins ann WIPE. 





EVIDENCE.—The opinion of a witness as to the solvency of an estate 
is not objectionable on the ground that it is a conclusion of law or of 
fact. 

2. FACT CASES.—See opinion for facets which did not authorize a guard- 

ian to be charged with compound interest for money in his hands not 

accounted for. Whether the guardian should be chargeable with com- 

























pound interest or not, is an issue more proper for the determination 
of the presiding judge than for a jury. 

3. INTEREST.—Compound interest is allowed in stating the account ofa 
guardian or other trustee, not with a view to punish, but to reach the 
profits which under the facts he has made. If he has used the trust 
fund in trade or in speculation, he will be held to account for the prof- 
its or for interest, at the option of the cestui que trust. 

4. FACT CASE—INTEREST.—See facts under which it was held that a 
guardian shonld be held liable for the amount uncollected at the date 
of compounding a claim due the estate of the ward, without allowing 
interest thereon. 

5. GUARDIAN AND WARD—CoMMISSIONS.—A guardian should be al- 

lowed commissions only on sums actually collected and paid out. 





APPEAL from Cherokee. 
ard S. Walker. 
The opinion states the case. 


‘Tried below before the Hon. Rich- 





Wilson & Bonner and H. M. Whitaker, for appellant. 

I. When a jury has intervened and the issues have been 
submitted to them, their verdict must constitute the basis of 
the judgment. The court cannot look to the evidence on 
which the verdict was found in order to determine what judg- 
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ment to render. (Ledyard v. Brown, 27 Tex., 406; Lloyd +. 
Brinck, 35 Tex., 6; Claiborne v. Tanner, 18 Tex., 78 ; Jackson 
r. The State, 21 Tex., 675; Faulk v. Faulk, 23 Tex., 665.) 
II. It nowhere appears in the record, either by verdict of 
jury or statement of Reed, that he was chargeable for rent for 
| the year 1870, although he is charged by the court $150. 
| III. Under the evidence, the guardian was entitled to some- 
| thing for clothing of ward up to the time (1871) when her 
| services became valuable. 
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Argument for the appellees. 





It will be seen that judgment is rendered against him for 
$2,392.57. This is predicated upon the Heath note and inter- 
est, and the supposed rents of the homestead. Deduct this 
note and interest, $2,216.15, leaves $176.22, which must arise 
from the rent of the homestead, as it cannot be pretended that 
there were other assets which came into his hands unaccounted 
for. We have, then, for the care, maintenance, and edueation 
of the ward for about eleven years, and for the taxes, repairs, 
and expenses of her property, to say nothing of his commis- 
sions and other expenses of administration, a sum less than 
the rent of a common tiomestead in the small town of Rusk; 
when it is doubtful that the law contemplated that the guard- 
ian should be charged with the rent of the homestead. (Hoff- 
man v. Newhaus, 30 Tex., 633.) 

A judicious settlement of the Heath note, such as a prudent 
man would make, as required by the statute, (Paschal’s Dig., 
arts. 3903. 6941-6951: Roberts v. Shultz, 45 Tex., 187.) was set 
aside without any sufficient cause; the guardian held respon- 
sible for interest and rents, when, by the terms of a plain and 
salutary statute, he was, without fault on his part, restrained 
from further acting as guardian, by order of the court from 
which he derived his authority. ; 

It is most respectfully submitted that a mere inspection of 
this record will disclose such glaring errors in the judgment of 


the honorable court below as will demand that it be reversed. 


S. B. Barron, tor appellees. 

I. The guardian’s account, as restated by the court, is sub- 
stantially in response to the verdict of the jury. 

If. The facts in this case make it legally and equitably right 
to make annual rests in the guardian’s account. (Paschal’s 
Dig., arts. 3906, 3910; 1 Johns. Ch., 620-630.) 

LT. Appellees object to appellant’s seventeenth proposition, 
fifty-third error, on the ground that a guardian is held to due 
diligence in managing his ward’s estate, and is liable for gross 


negligence. 
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It was in proof that Heath’s estate was abundantly solvent, 
and no good and sufficient excuse or reason is given why the 
interest was not collected, or why the ward was not given the 
benefit of the premium on the gold, which he considered equiv- 
alent to the interest. (Paschal’s Dig., arts. 3902, 35905. 

Further notice of appellees’ brief, with reference to appel- 
lant’s assigninents of error from 1 to 60 inclusive, is omitted, 
in view of the opinion. 


GouLpb, AssoctaTE Justice.—The questions presented in this 
case grow oul of a eontested settlement of the aceount of L. 
Hf. Reed, guardian of his niece, Belle R. Jones, the guardian- 
ship having commenced in December, 1865, when the ward 
was but five years of age, and terminating with her marriage, 


in September, 1876. In addition to several tracts of land (un- 
improved), the inventory of the guardian embraced a house 
and lot in the town of Rusk, and a note on Jesse Heath for 
$575, bearing ten per cent. interest from date, February 16, 
1860. These two items were the only sources of income, as 
the unimproved lands were not sold, but were turned over on 


the ward’s marriage. 


In January, 1867, Reed filed an exhibit showing that he 


had oceupied the house and lot in Rusk during 1866, and ask- 
ing that the use of the house for that year be allowed him as 
equivalent to the support and schooling of his ward and taxes 
on her property for the same period. This exhibit was ap- 
proved. No exhibit of his subsequent transactions as guardian 
was made until after the marriage of his ward. In 1873, one 
of the sureties on his bond apphed to be relieved, and the 
docket shows that Reed was restrained from further acting as 


guardian until he gave a new bond. No new bond was given. 


In March, 1877, Reed filed what purported to be his final 
account, which account was contested by his late ward and 
her husband. The result of that contest was a restatement of 
the account in the County Court, showing a cash balance 
against the guardian of $864.19. Timmins and wife, not be- 
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ing satisfied with this settlement, appealed to the District 
Court. In that court, numerous special issues were submitted 
to a jury, and, upon their findings, the court again restated 
ihe account, giving Judgment against the guardian for a bal- 
ance of $2,392.27; and the ease is brought to this court by 
the guardian, 

It would be impracticable to pass separately on all the numer- 
ous assignments of error, or even on all of the propositions 
submitted in appellant’s brief. Some of them, like the first, 
that the court erred in subinitting the ease to a jury, may be 
disposed of without further remark than that no such objee- 
tion appears to have been made at the proper time in the court 
below. So of the objections to sundry special issues, and to 
onussions in the charge, we remark that the appellant does 
not appear to have suggested at the right time the points now 
made 

It is objected that a witness, being interrogated as to the 
solvency of Ifeath’s estate, answered in his deposition that it 
was solvent. We think that the answer was respousive to the 
question, and was not objectionable as a conclusion of law or 
fuct. In regard to testimony objeeted to and admitted, to the 
effect that the serviees of Belle R. Jones were worth equally 
as mueh as her board, clothing, and schooling while she lived 
with L. TH. Reed, we remark that it is not material to inquire 
whether the court erred in overruling the objection. Like 
testimony was given by other witnesses without objection. 

With the exception of the finding on the eleventh special 
issue, which will be noticed hereatter, we regard the findings 
of the jury as sufficiently supported by the evidence. Accord- 
ing to these findings, the guardian, in Dee mber, 1866, ecom- 
pounded the Heath note by taking its face value in gold, being 
$391.47 less than was then due for‘accumulated interest; and 
it is also found by the jury that he could afterwards have 
loaned out this money at twelve per cent., and even, during 
the period when higher interest was legal, at fifteen per cent, 
They find that from 1866 to 1870 the board and care of the 
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ward were worth $152 per annum, and that after that period 
nothing should be allowed the guardian for board, clothing, 
and all other necessary expenditures, on the ground that the 
ward’s services to him and his family were au equivalent 
therefor. The findings tix the rental of the house and lot 
during the years it was occupied by the guardian, and the rent 
eollected when occupied by others, fixing all the receipts and 
expenditures of the guardian for each year. In restating the 
account, the court found the balance against the guardian at 
the end of each year, and charged him with interest thereon 
at the rate of twelve per cent. for the ensuing year. The first 
year, 1867, the guardian is charged with the amount collected 
on the Heath note, (less a trivial sum accounted for,) $571.10, 


twelve per cent. interest thereon, and rent of house and lot for 


1867. He is credited with expenditures for taxes, repairs on 
house, and maintenance of ward, and with commissions. In 
like manner the account is stated and balance struck each 
year. After 1870, the item for maintenance of ward disap- 
pears. The interest being thus compounded at the rate of 
twelve per cent... the result Was a balance on Septemb r ZU. 
1876, ot $1,694.28. To this the court added the amount cl 


on the Heath note and not collected, $391.47, with eight per 


yy? 
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cent. interest from December 7, 1866, $306.62, which two 
items, added to the $1,694.28, made $2,392.37, the total amount 
found due by the guardian on September 26, 1876. 

The main question in the case is, Did the court err in com- 
pounding interest at the rate of twelve per cent. and in 
charging the guardian with the uncollected interest on th 
Heath note, and interest thereon? In response to the eleventh 
issue, the jury found that the guardian could have put the 
money out at loan and collected it promptly, without delay or 
suit, so as to put it out again promptly and keep it steadily at 
interest from year to year. This finding is objected to as not 
supported by the evidence. The only witness who testified on 
the subject says that he had put his money at loan until he 


was out, not being able to collect. We think the issue one 
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which might well have been preteriitted, because it submitted 
to the jury a question more properly one for the court itself. 
On such a question the opinion of an experienced judge would 
scarcely be much aided by that of an ordinary jury. For this 
reason, aud because the finding was unsupported by the evi- 
dence, we think it constituted no basis for the judgment com- 
pounding interest annually at twelve per cent. 

[t is to be borne in mind that compound interest is allowed 
‘ttling the account of a guardian or other trustee, not with 
“the view to punish, but with a view to reach the profits” 
Which under the facts he is presumed to have made. (Turney 
r. Williams, 7 Yerg., 214.) If he has used the trust fund in 
trade or in speculation, he will be held to account for the 
protits or for interest, at the option of the cestui que trust. ( Till 
on ‘Trustees, [374,] 534. 

The guardian in this case was engaged, not in trade, but in 
farming, and there is nothing in the record to justify the in- 
ference that he realized anything more than ordinary interest 
or profit from his ward’s money. <Assuredly the charge of 


compound interest at the rate of twelve per cent. cannot be 
justified as being no more than was probably realized by the 
guardian. “Simple interest,” it has been said by a court of 


high authority, “is usually more than can be realized with the 
utinost diligenee.” (Wright vv. Wright, 2 MeCord Ch.. 185. 
This is believed to be undoubtedly true here of such a rate of 
interest as twelve per cent., especially when the investment 
extends over a number of years, The delin juency of the 
guardian in failing for a number of years to make his exhibits, 
during which period he was getting the benefit of the trust 
fund, justified the court in charging him such interest as would 
prevent him from reaping any profit and as would place the 
ward in the condition in which a conscientious discharge of 
the trust would have placed her. We think this will be ae- 
complished without compounding the interest. Outside of the 
Heath note, the corpus of the ward’s estate was preserved and 
turned over. There is no general or invariable rule requiring 
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interest to be compounded, but the courts seem to have exer- 
cised a large discretion, looking to the facts and circumstances 
of each particular ease. (Wright v. Wright, 2 McCord Ch., 


= 


454; [hill on Trustees, (374.] 531; Jones v. Foxall, 13 Eng. L. 
and Eq., 142.) In cases where interest has been computed with 
annual rests, the rate of interest has usually been low. We 
think the District Court erred in charging the guardian with 
compound interest. 

We turther think the court erred in charging the guardian 
interest on the uncollected balance of the Heath note. It is 
true that in compounding the debt he acted without authority, 


but it is far from clear that be was guilty of anything more 


than a technical wrong. It can scarcely be doubted that he 


supposed himself acting for bis ward’s interest in accepting 
the face of the note in gold. Heath, the maker of the note, 
was dead, and his estate, though solvent, was unadministered. 
Under these and the other circumstances testified to as to the 
supposed danger of confiscation, the guardian aeeepted what 
he regarded as the equivalent of the note and interest in cur- 
reney. The court below regarded him as accountable for the 
uncollected balance of the note and simple interest at eight per 
cent. We think the cireumstanees indicate that the guardian 
acted in this matter without any improper motive, and that he 
is held to a sufficiently strict account by making him respon- 
sible for the balance uncollected, without charging him interest 
on what he never received. Trustees are not always charged 
interest on sums lost through their neglect, although decreed 
to make good the corpus of the trust fund. (Hill on Trust., 
[375,] 554, [524,] 768; Bruere v. Pemberton, 12 Ves., 386.) 

The guardian appears to us to have had such grounds for 
the course he took as should relieve him from interest. It 
may be remarked in this connection, that the court submitted 
to the jury no issue as to the guardian’s good faith or prudent 
management in compounding the debt, and that this item in 
the account, as restated, is, in part at least, outside of the find- 
ings of the jury. 
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Appellant claims that the court could not, in framing its 
judgment, look outside of the special findings. We remark, 
that the restatement of the account was not submitted to a 
jury, but only those issues bearing thereon on which the court 
desired the jury to pass. It was not a case in which all the 
issues were or could be submitted to a jury, and it was there- 
fore not a ease in which the court was confined to their find- 
ings. (Claiborne v. Tanner, 18 Tex., 78.) 

[t is further complained, however, that the court, in restat- 
ing the account, disregarded some of the findings. In so far 
as the items of rents for 1875 and 1876 are coneernedd. the 
complaint seems to us well founded, and the error should be 
corrected, 

The court allowed commissions only on sums actually col- 
lected and paid out, and in so doing, we think, did not err. 
Commissions, however, on $575 actually eollected, sh ruld 
have been deducted from that sum before computing interest 
thereon. 


ive new 


Appellant claims that.after he was required to g 
bond, his authority and responsibility as guardian ceased. We 
think that he continued responsible for funds which he held, 
and that his responsibility was certainly no less because of his 
failure to give fresh bond.’ 

Looking to the nature of the case, our opinion is, that the 
findings of the jury and the admissions of the guardian, as 
contained in his exhibits and testimony, constitute a sufficient 
basis for a final restatement of the guardian’s account and 
pellant are 
not such as entitle him to another trial, and the appellees re- 


adjudication of the case. The errors against the aj 


quest this court, in the event that there is found to be error in 
the action of the District Court, to proceed to render the prop- 
er judgment. We have accordingly restated the account on 
a separate paper, filed herewith, and find the balance against 
the guardian on September 26, 1876, to be $1,726.34, and the 


judgment of the District Court is reformed so as to be for that 
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sum. The costs of the appeal are adjudged against appellees; 
the costs below to be paid by appellant. 


REFORMED AND RENDERED. 





[( pinion delivered October 29, 1879.) 





[Justice Bonner did not sit in this case.] 








S. anp J. H. Frencu et at. v. H. D. StRUMBERG ET AL. 


1. DEPOSITIONS—PRACTICE.—The exclusion by the court below of the 


second deposition of a witness, cannot constitute ground for a rever- 


sal, when, from an inspection of the excluded testimony, it appears 







that the answers are not responsive to the interrogatories, or are in 
regard to immaterial matters. 

2. EVIDENCE—MARRIED WOMAN.—In a suit by the heir of the mother 
to recover lands from the vendee of the father, in which it was 







Claimed that the community interest of the mother had descended, 
the defendant offered in evidenee a written acknowledgment of the 
heir, joined by her husband, setting forth a donation and transfer 
from the father to her of certain other lands, valued at $5,760.75, as 


an advanee to her as an heir of his estate, and evanuting in considera- 

















tion thereof ** this acquittance and release to the estate of her said 

father to the extent of said 85,760.75’: Held— 

1. The evidence was properly admitted. It being shown that the 
father had sold by warranty deed the lands sued for, and whieh 
were claimed as having belonged to the mother, the testimouy was 
relevant as tending to show that it was an advancement to plaintifi 
for which she could be called to account. 

2. The fact that the plaintiff had not been examined privily and 
apart from her husband, when acknowledging the instrument, was 
immaterial, since the statute relates only toa ** deed or other writing 
purporting to be a conveyance,”’ and not to an acknowledgment like 
the one being considered. 

3. DEED—NOTICE—COMMUNITY PROPERTY—PRESUMPTION.—A deed 
expressing a valuable consideration which conveys land to a married 
woman, imposes no obligation on a purchaser from her husband to 
inquire whether there were equities between the husband and wife 


with regard to the property, and there seems to be no reason why 
















Frencu v. StTRUMBERG. 


the same principle should not apply to such sales made after her 
death. 

‘ONSTITUTIONAL LAW—STATUTE OF LIMITATIONS—CONSTRUCTION 
OF STATUTES.—Section 14 of article 12 of the Constitution of 1869 
did not change the common-law rule of construction of statutes of 
limitation. It simply extended the time within which, under pre- 
vious statutes, married women, infants, and insane persons had the 
right to sue. 

5. LIMITATION—MARRIED WOMEN.—A married woman could not, un- 
der section 14 of article 12 of the Constitution of 1869, tack the disa- 
bility of coverture to that of infaney. If she was under dis ibility, so 
that the statute had not commenced to run prior to the adoption of 
the Constitution of 1869, she would have had full seven years, after 
the removal of disability, had the Constitution remained in foree, 
Within which to sue. If the statute had began to run prior, the time 
during which it had run should be computed as part of the seven 
years, 

6. FACT CASES.—Sce opinion for an instrument not acknowledged, held to 


be a release of a cause of action by an_ heir, who was a married woman. 


Apprat from Bexar. Tried below before the Hon. George 
[1. Noonan. 

Action of trespass to try title, brought by S. and J. H. French 
et al., plaintiffs below, to recover from a number of defend- 
ants land in the city of San Antonio, containing several acres 
subdivided into lots. 

The defendants pleaded “not guilty,” and further answered 


] - . 
ne yeal 


that the land deseribed in plaintiffs’ petition was, in t 
1848 or 1849, divided into town lots; that they were the own- 
ers respectively of the lots marked with their names, and de- 


nied that plaintiffs, or any of them, had any right, title, or 


claim to any of said lots; and that if said plaintiffs ever had any 


right, title, or claim to the lots, such right, title, or claim had 
long sinee passed out of them and become vested in defend- 
ants. 

They further answered that they and those under whom 
they claimed had been, and were, actual settlers upon the lots 
respectively claimed by them; that they were citizens of this 
State, and that they and those under whom they claimed had 
held uninterrupted, continuous, peaceable, adverse possession 
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of said lots under color of title, duly proven and recorded in 
Bexar county, for more than five years after recording their 
respective color of title, and that they had held possession for 
more than two, and altogether more than five, years after the 
plaintiffs, and each of them, arrived at maturity, or were mar- 
ried. 

Defendants further pleaded the statutes of limitation of five 
und ten, years, and also alleged that they and those under 
whom they claimed had had continuous, uninterrupted, peace- 
able, adverse possession, cultivation, use, enjoyment of the lots 
respectively claimed by them for more than twenty years prior 
to the institution of the suit, and that the claim now made 
by plaintiffs was a stale demand; that they derived title through 
and under Enoch Jones, deceased; that the land in contro- 
versy was the community property of said Jones and his de- 
eeased wife, Olive Ann Jones; that Jones conv eyed the same, 
prior to the subdivision, to J. J. Giddings, also deceased: that 
Jones contracted to sell or exchange the property with Gid- 
dings prior to the death of his wife; that the property in con- 
troversy was exchanged by Enoch Jones for other lands of far 
greater value; that the plaintiffs are the heirs of said Jones and 
his deceased wife, and that they derived the benefit of greater 
value in and through the estate of Enoch Jones, deceased. 

Defendants further alleged that plaintiffs had been fully 
paid for any interest which they may have had in the land in 
controversy; that in conveying the land in controversy to 
Giddings, Jones warranted the title thereto, and that plaintiffs 
had inherited from Jones, and had been paid by him, by way 
of advancement and by and from his estate, much more than 
the value of their entire interest in the community estate of 
their mother, including the land sued for, and that plaintiffs 
could not recover because of their liability upon said war- 
ranty, as well as by reason of the payments made to them. 

Defendants also suggested possession in good faith, perma- 
nent and valuable improvements, setting forth the value of 
the improvements of each lot. 
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Charles Webb, who was one of the original plaintiffs in the 
suit, dismissed the same as to himself. 

The appellants filed interrogatories to Griffith H. Jones, 
which were crossed by the appellees. A commission was sued 
out, and the direct and cross interrogatories were answered by 
the witness and returned te the district clerk. When they 
reached this officer the seal was broken and the deposition 
open. The appellees filed no objections to this deposition, 
but afterwards the appellants sued out a new commission, 
under the same direct and cross interrogatories, without fur- 
ther notice to the appelleés, and had a second set of dleposi- 
tions taken May 2, 1877, which were duly returned. 

On the trial the appellants offered to read in evidence to 
the court this second deposition of Jones instead of the first, 
to the reading of which the appellees objected, because the 
appellants had previously taken another deposition of the 
saine witness on that same set of interrogatories, which first 
set were then on file and had never been objected to, though 
received by the clerk with the seal broken and the <leposition 
open, They also objected to the reading of the second depo- 
sition, because no second notice of the taking of the same had 
been given either to appellees or to their attorneys, 

The court sustained these objections and refused to allow 
the second deposition to be read, and then the appellants read 
without objection the first deposition taken. 

Both of the depositions were in relation to the main issues 
in the ease, and were taken to prove the heirship of the appel- 
lants, the death of their ancestor, and the facts and cireum- 
stances under which a deed for the land in suit, dated May 5, 
1846, from Benigno Coy to Olive Ann Jones, was executed, 
this being the deed under which appellants claim the land as 
the foundation of their title. The witness in both dep: sitions 
said: “I do not know who she purchased it from. I do not 
know how it was paid for.” 


The two depositions of Jones were literally the same, with 
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the exception that in the first one, (the one read in evidence,) 
the witness answered the following question thus: 

“Int. 2. If you say you know its object, [of this suit,] please 
state in general terms its object; and if, in answer to this inter- 
rogatory, you say that the object is to recover certain real 
estate in or adjoining the city of San Antonio, please say what 
quantity of real estate is there involved in the suit, and describe 
its locality, and by whom was it claimed when vou first knew 
it; and if vou say it was ever laid out in town lots, by whom 
was it so laid out, and state your means of information ? 

«Ans. It is property lying, I think, between the Old Ditech 
and the Alamo. I do not know exactly the amount of land, 
This is the property my brother, Enoch Jones, traded to Gid- 
dings. When [ first knew the property, it was claimed by 
Mrs. Olive Ann Jones. It was laid out in town lots after 
Giddings traded for it, and, if I am not mistaken, Giddings 
told me himself. I was living at the Cibolo at that time. and 
ny brother came out to see me and told me that he madea 
rood trade, and I asked him what it was, and he told me that 
he traded off that lot of land near the Alamo, and I told him, 
‘Old gentleman, vou had no right to trade that off; that prop- 
erty belonged to Olive Ann Jones, your wite.’” 

In the second deposition, which was excluded, lie answered 
the same interrogatory as he before answered it, with the fol- 
lowing addition to his former answer: 

“T remember when the property in question was bought, 


but do not know anything more about the particulars than 


this: The day that my brother, Enoch Jones, purchased the 
property, he came home and said: ‘Olive Ann, [ have bought 
a piece of land over about the Alamo; it is for you. TL in- 
ferred at the time that it was intended as her special property.” 

The defendants, in their pleadings, set up, among other de- 
fenses, that the appellants, who were admitted to be the right 
heirs of Mrs. Olive Ann Jones, and Mrs. Adams and Mrs. 
Washington, but not Mrs. French, who were also admitted to 


be the heirs of Enoch Jones, the husband of said Olive Ann 
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Jones, had inherited suflicient property from Enoch Jones, 
nd had received advances and executed releases sufficient to 
estop them from setting up any claim in right of their deceased 
mother 

In support of these and other defenses the appellees offered 
in evidence the following instrument: 

‘Be it remembered, that on this, the 24th day of August, 
1860, I, Olive Ann Washington, * * * have received, by 
donation and transfer, from my father, Enoch Jones, two cer- 
tain tracts or parcels of land described as follows, to wit: Sur- 
vey No. 28, in section 6, in the name of FH. Bissell, assignee of 
Juana Francisea Bustillos, and containing 4,605 acres, or one 
league and labor. Also a certain tract or parcel of land, sur- 
vey No. 172, in section 3, containing 2,214 acres, or one half- 
ee. in the names of John W. Smith and Enoch Jones, as 
assignees of Maria de la lus Guerra. And whereas said lands 
have been transferred to me by my father, the said Enoch 
Jones, as an advance to me as an heir of his estate; and 
whereas the said lands have been estimated in the aggregate 
at the sum of $5,760.75: Now, therefore, I hereby grant this 
acquittance and release to the estate of my said father, to the 
extent of the sum above named, to wit, in the sum of $5,760.75. 
In witness whereof, the said Olive Ann Washington and her 
husband, T. A. Washington, have hereunto signed their names 
the day and year above written, August 24, 1860. 


(Signed) T. A. WaAsHINGTON, 
(Signed) Otive ANN WASHINGTON. 


Witnesses: 
Jas. H. Frencn. 
SALLIE W. FRENcH.” 


Judgment for defendants, and plaintiffs appealed. 


Hancock, West & No ‘th, H. P. Brewst r, and Simpson &f James, 
for appellants. 
I. The court erred in not permitting the plaintiffs to reac in 


= 
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evidence the second depositions of the witness Griffith H. Jones. 
(Ballard v. Perry, 28 Tex., 365; Cornett v. Williams, 20 Wall, 
226.) 

Il. The court erred in allowing the instrument signed by 
Mrs. Olive Ann Washington and her husband to be read in 
evidence over the objections of the plaintiffs. 

Ill. The court erred under the facts and law of the case in 
not rendering a judgment for the plaintiffs. 

IV. The court erred in overruling plaintifis’ motion for new 
trial. 

V. Under the facts and circumstances of the case in evi- 
dence, the deed from Coy to Olive Aun Jones, dated May 5, 
1846, to the land in suit, evidenced a gift either out of his sep- 
wrate or community funds of the property from her husband, 
Enoch Jones, to said Olive Ann, his wife, and made it her 
separate property, and, as such, on her death it descended to 
her heirs, and they are not estopped under the facts of this 
case from recovering this land as the heirs of their mother. 

In the pleadings, the appellants claimed the ownership of 
this land, and the appellees set up that whether appellants 
claimed it as the heirs of Olive Ann Jones or of Enoch Jones, 
in either event they were not entitled to it. 

The substance of the evidence adduced by the appellants 
for the purpose of showing that the land in suit was a gift 
from Enoch Jones to his wife, Olive Ann Jones, was as fol- 
lows: 

Olive Ann Jones, prior to November, 1838, was the widow 
of one Webb, by whom she had two children, one named 
Charles Webb, as to whom this suit was dismissed, and the 
other Sarah Webb, now Sarah French, and one of the appel- 
lants. 

On November 20, 1838, Olive Ann Webb married Enoch 
Jones, in Detroit, Michigan, and they immediately moved to 
Texas, and settled in San Antonio in 1845, and there lived as 
man and wife until her death. 

Frem 1845 to 1850, Enoch Jones was solvent, and on May 
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5, 1845, Benigno Santos Coy, who had a good title from the 


government to the land in suit, conveyed it by a warranty 
deed to Mrs. Olive Ann Jones, in consideration of $400. This 
deed was duly recorded. 

The following extract from Enoch Jones’ private ledger was 
in evidence: 


JoHN Santos Coy. 





1846. 

May 4 Merchandise.) 142 | 330 72 | Lands in Texas.! 188 | 400 | 00 
1847, 

Feb. = .| 188 65 | 28 


400 | 00 400 00 


The witness Uhbrich stated that “the above account is partly 
in the handwriting of Enoch Jones; the item on the credit 
side of the account, in the words ‘lands in ‘Texas,’ is in his 
handwriting; the balance of the account is in a handwriting I 
don’t know.” 

The witness Antonio Manchaca stated that he knew Benigno 
Santos Coy and Juan Santos Coy. They were brothers. The 
lots in suit were sold by Juan Santos Coy to Enoch Jones. 
Juan made the sale and received the consideration, and Benigno 
made the deed. The price was paid in goods from Enoch 
Jones’ store. 

There was evidence showing that Sam 8. Smith, the county 
clerk of Bexar county, had held that office for many years ; 
that he had examined the county records, and that there was 
no other deed on record to Olive Ann Jones than the one fot 
the land in suit. So far as his knowledge extended, Enoch 
Jones took deeds in his own name in the purchase of lands. 
Jones lived in San Antonio with his wife, Olive, but a short 
time before her death. The greater portion of the lands Jones 
had came to him from the Bissell estate. Jones acquired but 
few lands during the life-time of his wife, Olive Ann, who died 
in July or August, 1847. Enoch Jones came to San Antonio 
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in 1845. From the time of his arrival until the death of Olive 
Ann, he only acquired the property in suit and an adjoining 
lot, except what he got from Bissell’s estate. In 1846, Enoch 
Jones had a small store of general merchandise in San An- 
tonio, with a small stock of goods. 

It was admitted that the appellants, Olive Ann Washington 
and Flora K. Adams, were daughters of Olive Ann Jones by 
her last husband, Enoch. 

Witness Griffith Jones states that the land in suit was always 
known as Mrs. Olive Ann Jones’; he frequently heard Enoch 
Jones say it was his wife’s. About the years 1846, 1847, and 
1848, the property in suit was known as the property of Mrs, 
Olive Ann Jones. Witness also heard his brother say, on one 
oceasion, to his wife, Olive Ann, that the piece of property in 
suit would be of considerable value to her some day. The 
property was always claimed and owned to be Mrs. Olive Ann 
Jones’. 

When he first knew the land in suit, Olive Ann Jones was 
the owner of it, and he never knew of his brother Enoch own- 
ing or claiming it. He always said it was his wife’s. Enoch 
Jones was solvent from 1846 to 1850, and was solvent when 
his wife, Olive Ann, died, and did not then owe one cent. 

After the month of August, or summer of 1847, Enoch 
Jones conveyed the land in suit to J. J. ¢ riddings, and the lat- 
ter had it laid out in town lots. 

It was admitted that the defendants had bought from J. J. 
Giddings, since 1849 and 1850. 

It was admitted that the daughters of Mrs. Olive Ann Jones 
(Sarah, Olive Ann, and Flora) were the appellants, and were 
lawfully married to their husbands, who are joined with them 
in this suit. 

An instrument bearing date August 31, 1865, and signed 
by the appellant Flora K., was in evidence.* 

There was also offered in evidence an instrument dated 





* A statement of this paper will be found in the opinion. 
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August 23, 1860, signed by Olive Ann Washington and her 
husband, which, in consideration of $1,000 paid to said Olive 
Ann Washington by her father, Enoch Jones, released to him 
all her right and title to her deceased mother’s estate so far as it 
may have been acquired during the coverture of her deceased 
mother with said Enoch Jones, by virtue of any community 
or common property existing between them at the time of her 
death, and binding herself, heirs, and representatives to never 
set up or pretend any title thereto. 

There was also read a release from Olive Ann Washington 
and her husband to Enoch Jones, dated August 24, 1860, re- 
leasing certain interests for a valuable consideration.* 

There was also in evidence a bill of sale from J. H. Freneh 
to his wife Sarah for some negroes and cattle, dated January 
12, 1859, in consideration of $1,500 paid by Enoch Jones to 
Mrs. French. 

There was also in evidence a receipt, dated May 15, 1837, 
given by Hezekia Bissell to Enoch Jones for $5,000, to be in- 
vested by Bissell in Texas lands, for the benetit of Enoch Jones, 
on certain conditions therein set out. 

The fourth clause of Enoch Jones’ will, which was in evi- 
denee, was as follows: F 

The consideration of the trade between J. J. Giddings and 
Enoch Jones was land certificates. 

It was admitted that Enoch Jones died in 1863, and that 
the defendants held by deeds under J. J. Giddings and pur- 
chased after the years 1849 and 1850, and went into possession 
and had made valuable and permanent improvements, and 
remained in possession up to the present time, and that their 
deeds from J, J. Giddings down are duly recorded. Enoch 
Jones conveyed the property by warranty deed, duly recorded 
February 6, 1849, to J. J. Giddings. (Kendrick v. Taylor, 27 
Tex., 698; Gamble v. Dabney, 20 Tex., 69; Lliggins v. John- 


* This instrument will be found set out in the statement of the case. 
+ This will be found in the opinion. 
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son, 20 Tex., 389; Smith v. Strahan, 16 Tex., 314; Dunham 
vr. Chatham, 21 Tex., 244; Smith v. Boquet, 27 Tex., 507; 
Story v. Marshall, 24 Tex., 307; Mitchell v. Marr, 26 Tex., 
329; Parks v. Willard, 1 Tex., 350; Edrington v. Mayfield, 4 
Tex., 363; Claiborne v. Tanner, 18 Tex.. 77; Barziza v. Graves, 
25 Tex., 322; McAfee v. Robertson, 43 Tex., 591.) 

The evidence showed that the property in suit, if not the 
separate property of Olive Ann Jones, was at least the com- 
munity property of Enoch and Olive Ann Jones, and, as such, 
there being no debts, one-half of it descended at her death to 
the appellants us the heirs of said Olive Ann, and that they 
were not in any manner estopped trom claiming the same. 
(Yancey v. Batte, 48 Tex., 46, and cases cited; Johnson v. [ar- 
rison, 48 Tex., 257; Veramendi v. Hutchins, 48 Tex., 90; 
Arnold v. Cauble, 49 Tex., 527.) 

Vi. In any event the appellant Sarah French, as one of the 
heivs of her mother, Olive Ann Jones, was entitled to recover 
her interest in the land in suit, whether it was the separate 
property of her mother, Olive Ann, or the community property 
of her said mother and of her step-father, Enoch Jones. 

VIL. If the appellants are entitled to recover the land in 
suit either as the separate or community property of their de- 
ceased mother, Olive Aun, then under the facts of this case 
none of the statutes of limitations pleaded by the appellees 
will bar this suit. 

This suit was filed April 3 L874. The appellees pleaded 
the statutes of limitations of three, five, and ten years, and the 
appellants replied coverture, Ke. 

Olive Ann Jones acquired the land in suit on May 5, 1846, 
and she died in the summer of 1847. 

After the death of Olive Ann Jones, it appears from the 
evidence that Enoch Jones, the husband of Olive Ann, con- 
veyed the land in suit to J. J. Giddings, and that in 1849 or 
1850 the latter executed deeds to the appellees for the land, 
and that they went into possession of it, and have held con- 
tinuously under such title ever since, and have regularly paid 


=) 

















































Frencu v. STRUMBERG. 


appellees. 
ri , 


Argument for the 


all the taxes due on the lots, and have made permanent, valu- 
able, and useful improvements on them, and that their deeds 
from Giddings were all duly recorded. 

It was admitted that the appellants Sarah, Olive Ann, and 
Flora IX. were the children of Mrs. Olive Aun Jones; Sarah 
being a daughter by her first husband, Webb, and Flora and 
Olive Ann being her daughters by her second husband, Jones. 

Sarah was born Ostober 6, 1856, and married the appellant 
French October 15, 1856. 

Olive Ann was born September 8, 1839, and married the 
appellant Washington March 8, 1860. 

Flora K. was born August 21, 1844, and married the appel- 
lant Adams April 17, 1866, and came of age in August, 1865. 
(Const. of 1869, art. 12, sees. 14, 45; Const. of 1876, art. 16, 
sec. 18; Bender v. Crawford, 33 Tex., 745; Word v. Wilder, 


42 Tex., 396; DeCordova v. Galveston, 4 Tex., 473.) 


Waelder & Upson, tor appellees. 

[. There being no objection filed cr made to the first depo- 
sition, the second was not admissible in evidence, and was 
therefore properly excluded. 

In taking depositions of witnesses, “the statutory rules per- 
mitting the same must be fully and fairly complied with.” 

In the taking of the second deposition of Griffith H. Jones, 
the commission was sued out without notice to the appellees. 
(Ballard ¢. Perry, 28 Tex., 365; Garner ¢. Cutler, 28 Tex., 
182; Cornett +. Williams, 20 Wall.. 226. 

The only difference between the two depositions being the 
addition to the answer to the second interrogatory, and the ad- 
dition being partly a conversation between Enoch Jones and 
his wife, and partly an inference of the witness, neither would 
have been admissible. 

It, therefore, it was error to exclude the second deposition, 
the error Was immaterial, and did not change the testimony of 
the witness, nor could it change the result of the suit. 

If. The instrument referred to being in the nature of a 
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receipt for money received, and not a conveyance of any prop- 
erty of the wife, no separate or other acknowledgment was 
necessary to its validity. 

Ill. We object more particularly to the conclusions and in- 
ferences of the witness Griffith H. Jones, which are, we think, 
erroneously stated as a part of the evidence; and we ask the 
eourt to consider only such of his answers as are admissible, 
here calling attention to the fact that on the trial in the court 
below we objected to such of the answers of the witness as 
relate conversations between him and Enoch Jones, and which 
are either hearsay or not responsive to the interrogatories, and 
certainly cannot affect the rights of the appellees. The dis- 
trict judge “decided to hear all the answers read, subject to 
future discussion aud ruling.” 

There is no evidence in this ease to show that the purchase 
by Enoch Jones of the property in controversy, taking the 
deed in his wife’s name, was intended by him as a gift to his 
wife, so as to make it her separate property. 

There being no evidence that the property in controversy 
was purchased with the separate means of Enoch Jones, no 
presumption can arise that it became the property of Mrs. 
Jones by reason of the purchase in her name. 

There being no evidence that Enoch Jones purchased the 
property with the community funds, and that, at the time of 
the execution of the deed, he intended it as a gift to his wife, 
and that, declaring such intention, he ordered the deed in her 
name, the property did not become the separate property of 
the wife. (Parker rv. Chance, 11 Tex., 513-518; Mitchell ¢. 
Marr, 26 Tex., 331; Huston v. Curl, 8 Tex., 242; Love v. 
Robertson, 7 Tex., 11; Chapman v. Allen, 15 Tex., 283; Hig- 


gins v. Johnson, 20 Tex., 393, 395; Smith v. Strahan, 16 


> 


oo 


Tex., 8323; Dunham v. Chatham, 21 Tex., 244; Schmeltz v. 
Garey, 49 Tex., 61.) 

IV. Proof of occasional declarations by Enoch Jones that he 
had purchased the property in controversy for his wile, would 
not make it her separate property. Such declarations are “the 
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weakest and most unsatisfactory kind of evidence.” (Coats 
v. Elliott, 23 Tex., 613; Mitchell v. Marr, 26 Tex., 331; Bar- 
ziza v. Graves, 25 Tex., 324.) 

The property being purchased by Enoch Jones, it was prima 
facie community property; and although the deed was taken 
in the name of his wife, there is nothing in the facts or cir- 
cumstances of this case to change the legal presumption. 

The evidence establishes the fact that the property was pur- 
chased with means belonging to the community. (Parker v. 
Chanee, 11 Tex., 513-518; Bradshaw ¢. Maytield, 18 Tex., 
26; Cooke v. Bremond, 27 Tex., 459.) 

V. The court below having passed upon the question as to 
the charaeter of the property in controversy, the finding is 
conclusive, and will not be disturbed by this court. (Jordan 
v. Brophy, 41 Tex., 284; Dauenhauer v. Devine, 51 Tex., 480.) 

VI. The appellant Sarah Freneh is not eutitled to recover 
any part of the land in suit, because of the advances made to 
her by Enoch Jones. 

James H. French, the husband of Sarah, on the 12th day of 
January, 1859, in consideration of the sum of $1,550 paid to 
him by Enoch Jones for the benefit of his daughter, the said 
Sarah French, conveyed to the said Sarah three negroes and 
seventy-five head of eattle. 

VIL. In the absence of direct evidence accompanying a gift, 
the question of advancement must be determined from a con- 


sideration of the surrounding facts. 


When property is purchased by a parent in the name of his 


Is, prim l facie, an advancement. (Harrison’s Dig., 
Sidmouth v. Sidmouth, 2 Beav., 447.) 
VIL. The appellant Mrs, Sarah French, at least, is barred 
by the statute of limitations of five years. 
Mrs. French was born October 6, 1836; she was married 
October 15, 1856; she became of age on her marniage. 
All of the defendants, and those under whom they claim, 
took and held adverse, continuous possession of the lots re- 


spectively claimed by them and each of them, using and en- 
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joving the same, and paying taxes thereon since the dates of 
their respective deeds trom J. J. Giddings to the purchasers 
of each lot, and under deeds dulv registered and in regular 
chain down from such first purchaser to the several defend- 
ants. All of which first deeds were dated in the years 1849 
and 1850. 

The statute of limitations commenced running against Mrs, 
French on the 15th of October, 1856, making four years and 
about four months before the suspension. It ran again from 
March, 1870, to the institution of this suit, ( April 1, 1874,) 
making altogether eight years and four months. The two 
periods may be allowed or added together in computing the 
term of limitation. (Dunean v. Rawls, 16 Tex., 506.) 

IX. The judgment should be according to the law as it 
stands at the time of its rendition, though amended after the 
institution of the suit. 

The judgment in this case was rendered November 30, 1878. 
(Houston and Texas Central Railroad Co. v. Graves, 50 Tex., 
181; Story v. Runkle, 32 Tex., 401; Cooley’s Const. Lim., 
362.) 

X. The deed to the property being made to Mrs. Jones, it 
was presumably community property. 

The purchasers under Enoch Jones (present appellees) were 
not put upon inquiry as to any equity Mrs. Jones may have 
had in respect to such property, but they are justitied and pro- 
tected, if they innocentiy bought it as community property. 

The appellees were not chargeable with knowledge of the 
death of Mrs. Jones at the time of the sale by Jones, or at any 
time. (Kirk v. Navigation Co., 49 Tex., 215; Cooke v. Bre- 
mond, 27 Tex.. 457; Goodman v. Simonds, 20 How., 343.) 

XI. Enoch Jones was authorized to sell the property in 
controversy for the purpose of paying community debts, or 
for the purpose of reimbursing himself for community debts 
paid by him with his separate funds. (Burleson v. Burleson, 
28 Tex., 418; Jones v. Jones, 15 Tex., 143.) 


XII. The appellants in this case cannot recover the land in 
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controversy, because they have received advances from Enoch 
Jones, their deceased father, to an amount greater than their 
entire interest in their deceased mother’s estate; and they are 
bound to make good their deceased father’s warranty. (Mon- 
roe v. Leigh, 15 Tex., 519; Maxwell v. Morgan, 20 Tex., 202, 
204; Connor v. Hutt, 48 Tex., 364.) 

XII. The appellants having failed to show the amount of 
community property left by their deceased mother and what 
has become of it, and having failed to make it appear that 
there is a necessity of resorting to the land in this suit, they 
cannot recover. (Burleson v. Burleson, 28 Tex.,419; Opinion 
of Mr. Justice Moore in Yancy v. Batte, 48 Tex., 64, 65.) 

XIV. The claim set up by the appellants in this case is a 
stale demand. (Carlisle v. Hart, 27 Tex., 353, 354; DeCor- 
dova ¢. Smith, 9 Tex., 129-145; Tinnen v. Mebane, 10 Tex., 
245-256; MeMasters v. Mills, 30 Tex.,595; 2 Story’s Eq. Jur., 


sec. 1520; 2 Bouv. Law Dic.) 


Bonner, Assocrate Justice.—This is an action of trespass 
to try title, brought by the appellants against the appellees, in 
the District Court of Bexar county, to recover a large number 
of lots in the city of San Antonio, near the Alamo. 

One of the original plaintiffs, Charles Webb, dismissed the 
cause as to himself, leaving the same to be prosecuted by the 
remaining plaintiffs, Sarah French, Flora K. Adams, and Olive 
Washington, joitied by their husbands. 

The plaintifts claimed the lots in controversy by inheritance 
from their deceased mother, Olive Ann Jones, first, as her 
separate property; second, as the community property of her- 
self and her husband, Enoch Jones, also deceased, and who 
was the father of two of the plaintiffs. The property was sold, 
after the death of Olive Ann Jones, by her surviving husband, 
Enoch Jones, to J. J. Giddings, for a valuable consideration, 
by warranty deed, and by Giddings sold to defendants and 
those under whom they claiin. 


The defendants demurred, pleaded not guilty, the statutes 
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of limitations, improvements in good faith, and advancements 
by Enoch Jones to the plaintiits, and releases by them to him 
and to his estate. 

The cause was tried by the court, a jury having been waived, 
and judgment rendered for the defendants. 

The first error assigned is, that “the court erred in not per- 
mitting the plaintifis to read in evidence the second deposition 
of the witness Griffith H. Jones.” 

In our opinion, this alleged error is not well taken, for the 
reason that the additional testimony therein contained was not 
responsive to the interrogatory; that the witness, in the depo- 
sition which was read, stated distinctly, as songht to be proven 
by the plaintiffs, that the land was claimed by Mrs. Olive Ann 
Jones, and hence the testimony was immaterial; and for the 
reason that so much of the answer as was based upon the 
inference of the witness was improper. 

The second alleged error is, that “the court erred in allow- 
ing the instrument signed by Mrs. Olive Ann Washington and 
her husband to be read in evidence over the objections of the 
plaintitis r 

The instrument referred to was “an acknowledgment by 
Mrs. Washington, joined by her husband, dated August 24, 
1860, setting forth a donation and transfer from her father, 
Enoch Jones, to her, of land valued at $5,760.75, as an ad- 
vance to her as an heir of his estate, and granting in consider- 
ation thereof ‘this aequittance and release to the estate of her 
said father’ to the extent of said $5,760.75.” 

The appellants objected to its introduction because it was 
irrelevant, and because it was not acknowledged in accordance 
with law by Mrs. Washington, she being a married woman, 
and because it did not appear that she had been examined 
privily and apart from her husband, as required by law. 

In view of the fact that Enoch Jones had sold by warranty 
deed the property claimed by Mrs. Washington as belonging 
to her mother, we think that the testimony was relevant as 
tending to prove that this was an advancement to her, and for 
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which she could equitably be called to account, and that there 
was no error in its introduction, particularly as the case was 
submitted to the court without the intervention of a jury, and 
there was other evidence showing, prima facie at least, that 
she had received other property in satisfaction of her interest 


999. 
$99 


, 


in her mother’s estate. (Herndon v. Casiano, 7 Tex., 
Gould v. West, 32 Tex., 338; Irion v. Mills, 41 Tex., 315.) 

In response to the second objection, that her privy examina- 
tion was not taken to the instrument, it is sufficient to say that 
the statute in terms applies to a “deed or other writing pur- 
porting to be a conveyance,” and not to such an instrument as 
the one under consideration. 

Under the conelusion to which we have arrived, that Mrs. 
French’s claim is barred by limitation, it is not necessary to 
consider the third error assigned. 

The fourth and fifth alleged errors raise the question whether 
the lots were the separate property of the deceased mother, 
Mrs. Jones, or community property, and if either, whether, 
under the issues and evidence, the court erred in rendering 
judgment for the defendants. 

The land was bought by the husband with community funds, 
and at his instance the deed was made by the vendor to the 
wife, Mrs. Jones. Although, as between the husband and the 
wife and their heirs, this cireumstance may be sufficient to 
show that it was intended by the husband to thereby make it 
the separate property of the wife, yet a presumption to this 
effect would not be indulged against subsequent purchasers 
for value without notice. (Smith ». Boquet, 27 Tex., 507.) 

It was held in Cooke v. Bremond, 27 Tex., 457, (approved 
in Kirk v. Navigation Co., 49 Tex., 215.) that an inspection of 
a deed for land made to a married woman, which deed ex- 
pressed on its face a valuable consideration, did not constitute 
notice that the land was the separate property of the wife; but, 
on the contrary, it authorized the inference that it was part of 
the community property of the husband and wife, and, as such, 
subject to be disposed of by the husband alone. That the 
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fact that a conveyance expressing a valuable consideration was 
taken in the name of a married woman, imposed no obliga- 
tion on a purchaser from her husband to inquire whether there 
were equities between the husband and wife with regard to 
the property. 

In that case, the sale by the husband was made during the 
life-time of the wife, but we see no reason why the same prin- 
ciple should not apply to such sales made after her death. 

Under the faets and cireumstances of the case, and as _ be- 
tween the parties to the record, we are of opinion that the 
land cannot be held to have been the separate property of Mrs. 
Jones. 

The issues, then, are narrowed down to the question, whether 
the plaintiffs are entitled, in right of their deceased mother, to 
recover her community interest in the property in controversy. 

We are of opinion, that as to the claim of plaintiff Mrs. 
French, it was barred by the statute of limitation of five years. 

The suit was brought April 1, 1875. The land was deeded 
to Mrs. Jones May 5, 1846. She died in the summer of 1847. 
The sale was made by the surviving husband to Giddings in 
1849, who, in that year and 1850, conveyed to the defendants 
and those under whom they claim, they going into immediate 
possession, cultivating, using, and enjoying the same, making 
valuable improvements, &ec. Mrs. French was born October 
6, 1836, and was married October 15, 1856, when the statute 
began to run as to her. From that time until the date of the 
suspension of the statute, January 28, 1861, (Const. of 1869, 
art. 12, sec. 43,) was four years three months and thirteen 
days. The statute again commenced to run March 30, 1870. 
From that time until the date of the institution of the suit was 
four years one month and one day, making altogether the time 
during which the statute was running eight years four months 
and fourteen days. 

By section 14 of article 12 of the Constitution of 1869, it 
was provided, * * * “and married women, infants, and in- 
sane persons shall not be barred of their rights of property by 
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adverse possession, or law of limitation of less than seven 
years, from and after the removal of each and all of their re- 
spective legal disabilities.” 

Our view of this provision is, that it did not change the 
common-law rule of construction of statutes of limitation, but 
that it simply extended the time within which, under previous- 
ly-existing statutes, those under disability had the right to sue; 
that, in a ease like the one now before the court, a married 
woman could not tack the disability of coverture to that of in- 
faney, but that, when the plea of limitation of five years was 
interposed, had the Constitution not been abrogated, she had 
seven instead of five years within which to institute suit from 
the time of her marriage, when the statute first began to run; 
that if she was under disability, so that the statute had not 
commenced to run prior to the adoption of the Constitution, 
had it remained in force, she had full seven years, after its re- 
moval, within which to sue, but that if the statute had com- 
meneed to run prior, the time during which it had run should 
be counted.as part of the seven years. 

Tested by this construction, the claim of Mrs. French was 
barred by limitation, and need not be further considered. 

Under a clause of the will of Enoch Jones in evidence, and 
a receipt for $1,000 executed by plaintiff Flora K. Adams in 
accordance therewith, we are of opinion that she thereby re- 
leased her cause of action. 

The clause referred to is as follows: 

“T desire $1,000 to be paid to my daughters Olive Ann and 
Flora K., in full discharge and satisfaction of any interest they 
may have in their mother’s estate held in community with me. 
* * * But in the event either should institute against my 
estate a suit for the recovery of such community interest, then 
it is my will and desire that such child shall receive nothing 
whatever of my estate.” 

Her receipt was to the effect that, for and in consideration 
of $1,000 specie to her paid by the executors of Enoch Jones, 
she renounced all her right and claim in his estate, which she 
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may be supposed to have as heir to her mother, Olive Ann, 
his wife, except her rights as heir at law of said Enoch, or as 
legatee under his will, and conveying to his executors all her 
rights in his estate and in all property a equired during the cov- 
erture of her mother, except her rights as his legatee or heir; 
this renunciation to inure to the benefit of all his heirs and 
legatees, in accordance with the terms of his will, and said 
$1,000 being in full satisfaction of the special legacy left to 
her by her father as heir of her mother, Olive Ann. 

As to the only remaining plaintiff, Mrs. Washington, in ad- 
dition to the receipt before mentioned for $5,760.75, there was 
also in testimony an instrument dated August 23, 1860, signed 
by her and her husband, which, in consideration of $1,000 
paid to her | hy her father, Enoch Jones, released to him all her 
right and title to her deceased mother’s estate, so far as it may 
have been acquired during the coverture of her deceased 
mother with said Enoch Jones, by virtue of any community 
property existing between them at the time of her death, and 
binding herself, heirs, and representatives to never set up or 
pretend any title thereto. 

This instrument was at least prima-facie evidence of a release 
of all her interest in her mother’s estate; and the court below 
having found against her, and there being no error apparent 


of record as to any of the plaintitis, the judgment is affirmed. 
AFFIRMED. 


[Opinion delivered October 28, 1879.] 


Tue Texas AND Pacrric Raritroap Co. v. Ropert CasEy AND 


WIFE. 


1. PLEADING. —In a suit for damages against a railway company for 
alleged injury sustained by a passenger on account of the rude, wan- 
ton, and malicious conduct of the acting conductor of its train in put- 
ting her off a railway-car, there was no averment, in terms, that the 
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conduetor was an agent or servant of the company: Held, The peti- 
tion being in other respects good, was not bad on general demurrer. 

2. NEW TRIAL—PRACTICE.—While the Supreme Court will not reverse 
a judgment based upon a verdict approved below, where the testi- 
mony is conflicting, unless the error is clear, it is the duty of the dis- 
trict judge, who has better opportunities to determine the relative 
weight of the evidence, to euforece fearlessly a new trial in a proper 
cise, 

3. STATUTE CONSTRUED—RAILWAY COMPANY.— By the words “any 
usual stopping-place,’? as used in the statute, (Paschal’s Dig., art. 
1892,*) was meant either a regular station, or any other place which 
a railroad company expressly, by publie notice or otherwise, or im- 
pliedly by user for such purpose, had designated as a proper place for 
passengers to get on or off its trains, and where they would in conse- 


re 
ame 


quence thereof have the right to demand the exercise of this privile 
A place at which a train is stopped for wood or water only, is not **a 
usual stopping-place *’ in contemplation of that section. 


‘HARGE OF COURT—PRACTICE. — Although a charge of the eourt 


~ 


may be objectionable, in a civil case the error will not be sufficient to 
require the reversal of the judgment, if the attention of the court was 
not called to the error, either by exception or by asking a proper 
charge. 

5. FACT CASES.— See statement of the case for facts held sufficient to 
authorize a verdict for actual damages for $2,500, against a railway 
company, for illegally ejecting a passenger from its car. 

6. DAMAGES—PRACTICE.—Though the proper practice, when actual and 
exemplary damages are claimed, is to require the jury to discriminate 
as to the character of damages found in their verdict, a failure to do 
this will not, of itself, authorize the reversal of the judgment when the 
point is for the first time raised in the Supreme Court 

7. EVIDENCE—PRACTIVE.—Permitting the husband to testify in a dam- 
age suit brought by the wife, whether error or not, will not be con- 


sidered when urged for the first time on appeal. 


AppEAL from Marion. Tried below before the Hon. B. T. 
Estes. 

Mary Casey, on the Ist of October, 1874, entered the cars 
of the Texas and Pacific Railroad Company at Jefferson to go 
to Moore’s Landing. After taking her seat on the cars, and 
before they had proceeded far, the conductor demanded to 


*'This provision of the old law was omitted from the Code by the codi- 
fiers, and by the Legislature which adopted the new Code. 
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know of her if she had a pass permitting her to ride on the 
ears. She replied that she had not, and was at once put off 
the cars by the conductor, at or near a water-tank. She brought 
suit against the company, and in her petition alleged that she 
was about to explain to the conductor the reason why she had 
no written pass, which was that her husband, being in the em- 
ployment of the defendant, she had been passe free to Jeffer- 
son, and had been told that she would be permitted to return 
free; that the conductor refused to receive her explanation, and 
at once put her off the ears, as she alleged, in a rude, wanton, 
and malicious manner. She alleged that she, with her infant 
child, was put off the ears against her will, in the presence of a 
large number of passengers, Which greatly mortified her, and 
that she was greatly frightened and had to walk some two or 
three miles, in consequence of which she was greatly injured; 
that she, in consequence, suffered from a miscarriage and the 
premature birth of a child, &¢.; that she was contined for nearly 
a month, and that continued ill-health was produced, so that 
up to the time of filing the amended petition (February 20, 
1875) she had not fully recovered. 

The original petition prayed for judgment for $500 actual 
damages, and for $5,000 additional for injury to feelings, 
mortification, and disgrace. In the amended petition the wife 
prayed for judgment for $5,000 damages, in addition to the 
sums prayed for in the original petition, without stating whether 
they were claimed as actual or punitory. 

December 28, 1874, defendant filed general demurrer, not 
guilty, and general issue. The defendant’s general demurrer 
was overruled. May 1, 1878, the case was tried before a jury, 
and verdict rendered for the plaintitis for $2,500. The testi- 
mony of Mrs. Casey sustained the allegations of her petition, 
though there was conflicting evidence as to the bearing of the 
conductor and the extent of her injuries. The verdict simply 
found for plaintiffs, and assessed “the damages at $2,500.” 
Judgment on the verdict for plaintiffs. The charge of the 
court as to the eharacter of stopping-places at which a railroad 
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company can eject a passenger, will be found in appellant's 
brief. A motion for new trial was overruled, and the defend- 
ant appealed. 

Ou the question of damages the court charged as follows: 

«The acts and trespasses complained of by plaintiffs are 
charged to have been done immediately by the conductor in 
charge of the car referred to, and whatever may be your feel- 
ing as to his conduct, it is not charged that defendant ratified 
the acts or was directly guilty of fraud, malice, dross negli- 
gence, or oppression. You cannot, therefore, find for plain- 
tifis punitory or exemplary damages; but in case you find for 
plaintiffs, you are instructed to find only such actual damages 
as the evidence satisfies you were suffered by them pecunia- 
rily and in feelings, injuries, and sufferings resulting from an 
unlawful act. ‘To entitle plaintiffs to recover damages, you 
should be satisfied from the evidence that plaintiff, Mary 
Casey, was wrongfully removed from the ear by defendant’s 
conductor, or, if properly and lawfully removed, whether the 
act of removal was done by the conductor maliciously, or done 
violently, or with indignity and injury to the person. If the 
evidence shows that plaintiff, Mary Casey, was on the train of 
defendant, and had no pass or right to ride thereon without 
pay, and refused to pay her fare thereon when the same was 
demanded by the conductor, then the conductor had the lawful 
right to remove her from the train, using only such force as 
was necessary therefor, and in a manner not to endanger her 
personal safety and cause personal injury, but such removal 
should be at a place or station usual for taking on and discharg- 
ing passengers. If the evidence shows that plaintiff, Mary 
Casey, was so on the train without a pass or authority to ride 
free of charge, and refused to pay her fare when demanded by 
the conductor, and was removed from the train at such usual 
stopping-place without violence or rude conduct on the part of 
the conduetor, and without personal indignity or injury, then 
defendant is not liable for damages, and you should find for 
defendant. If, on the other hand, the evidence shows that said 
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Mary Casey was removed with unnecessary violence and rude- 





ness or personal indignity toward her on the part of the con- 































ductor, or was removed from the car ata place not a usual 
stopping-place for the trains, then you will find for plaintiffs 
such amount in damages as the evidence shows plaintiffs to 
have sustained. In considering the actual damages, you can 
estimate the same by the injuries sustained by plaintiffs in 
their feelings and personal injuries and sufferings resulting 
from the unlawful act, if any such is proven, as well as the 
actual pecuniary loss to the plaintiffs; but you should not con- 
sider the pecuniary circumstances of plaintiff and defendant 
in estimating damages, but should deal with them as with indi- 
viduals of equal wealth or poverty. If your finding be for 
plaintiffs, you should say by your verdict in what sum, and the 
sum should not be in excess of the amount claimed in plain- 
tiffs’ petition and amended petition. If you find that no wrong 
or injury was done to plaintiffs by defendant, your verdict 
should simply be for defendant.” 


F. B. Sexton, for appellant. 

I. Neither the petition nor amended petition anywhere al- 
leged that the conductor whose acts and conduct are com- 
plained of by plaintiffs and set forth as their ground of action, 
Was an agent or servant of defendant. 

If. The master (in this case the railway company sued as 





defendant) is not liable for the wanton, malicious, or willful 
acts of the servant, (the conductor,) unless they are committed 
in the course of the master’s business while he (the servant) is 
acting within the scope of his authority or employment. There 
is no allegation in either the original or amended petition that 
the conductor was acting for the company, or that his acts, of 
which complaint is made, were within the scope of his author- 
ity or employment. Manifestly it was necessary, for the plain- 
tifis to recover, that these facts should be proven; if so, it was 
certainly necessary that they should be alleged. Without them 
the petitions were bad, and should have been so held. (Wood’s 





























1879.] Tue T. anp P. R. R. Co. v. Casey. 





Argument for the appellant. 





Law of Master and Servant, sec. 309, p. 590; Gillett v. Mis- 
souri Valley Railroad Co., 55 Mo., 315; 17 Am. Reps., 653; 
Havs v. Houston and Great Northern Railroad Co., 46 Tex., 
98().) 

III. We maintain that the damages found by the jury must 
be punitive, and therefore contrary to the law as given by the 
court, because there is no evidence whatever of actual dam- 
age sufficient to justify the enormous amount found by the 
jury. 

[V. The court erred in refusing to grant a new trial, “ be- 
cause the testimony of plaintiffs’ witness, Mary Casey, as to 
the manner she was put off defendant’s train, is supported by 
no witness whatever, but is entirely overborne and contra- 
dicted by three disinterested and unimpeached witnesses, and 
ought not to be considered.” 

V. We maintain the court committed error in refusing a 
new trial, because the verdict is against law and evidence, and 
the duty of this court for these reasons is to reverse. We refer 
to the following: 1 Greenl. on Ev., sec. 13a; 1 Grah, & Wat. on 
New Trials. pp. 3826. 327. 341. 350. 368: Silva v. Low. 1 Johns. 
Cas., p. 336; 3 Grah. & Wat. on New Trials, pp. 1805, 1311, 
1312, 1325, 1330, 1869; Latham v. Selkirk, 11 Tex., 321; Chi- 
eago and Rock Island Railroad Co. v. Herring, 57 IIL, 59. 

VI. The law ( Paschal’s Dig., art. 4892) does not provide 
that a passenger who refuses to pay his fare should be put 
off the cars at “a place or station usual for taking on and 
discharging passengers,” but does provide that a “passenger 
refusing to pay his toll or fare may be put off the cars at any 
usual stopping-place which the conductor may select.” The 
interpretation given by the court to the statute referred to was 
not correct. 

That portion of the charge .of the court to which we refer is 
found in a special instruction given by the court upon appli- 
cation of appellees, which is in the following words: 

“Tf you believe from the evidence that the plaintiff, Mrs. 
Casey, was on defendant’s train, as alleged, for the purpose of 
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going to Moore’s Landing, in Bowie county, and if, on de- 
mand of the conductor, Mrs. Casey refused to pay her tare, 
then the conductor would have the right to put her oir the 
train; but the court charges you that the conductor would not 
be allowed to put her off except at a usual stopping-place, and 
the court instructs you that the usual stopping-place here men- 
tioned means a usual stopping-place for the putting on and off 
of passengers in the usual way; and if the conductor ejected 
plaintiff trom the cars at a place other than a usual stopping- 
place for the putting on and off of passengers, then the plain- 
tifis are entitled to recover.” 

VII. The court erred in its charge in this: that it did not 
correctly, and with sufficient detiniteness, define the difference 
between punitive and actual damages, so that the jury could 
know for which they might find; nor did it lay down with 
sufficient distinctness the rule or measure of damages by which 
they should have been governed. 

The only damages, if any, which the plaintifis were entitled 
to recover, were actual damages. 

Actual damages are such as naturally and directly resulted 
from the act of defendant complained ot by plaintitis, and in- 
clude loss of time, if any, from sickness, medical expenses, 
and other necessary expenses actually incurred in restoration 
to health, and necessary expenses incurred by plaintiff, Mary 
Casey, in returning to Moore’s Landing, if she was improperly 
and unlawfully put off the train; but do not include any ele- 
ments not capable of pecuniary valuation 

The court, in its charge, did not define to the jury distinetly 
What were actual or compensatory, and what were punitory or 
vindictive damages. (Sedg. on Meas. of Dam., pp. 35, 36, 
648; 2 Greenl. on Ev., see. 267; Field on Dam.., pp. 70-73, 
sec. 73; Hendrickson v. Kingsbury, 21 Iowa, 379; Field on 
Dain., secs, 76-79; Fay v. Parker, 53 N. H., 342; Hunting- 
don and Broadtop Railre vad Co. Uv. Decker, Tex. Law Jour. tor 
Sept. 4, 1878, p. 36.) 
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a. @ Camphe I], tor appellees. 

I. No exception was taken in the court below to the action 
of the court overruling appellant’s general demurrer; no as- 
signment of error as to overruling demurrer; and we submit 
that the demurrer was waived, or at least it cannot now be 
considered in this court. (Crosby vr. Huston, 1 Tex., 225.) No 
exceptions being taken, appellees fairly presumed the demurrer 
Was abandoned. Supposed defects could have been amended 
had they been pointed out. (Trammell v. Trammell, 20 Tex., 
406, 416.) 

I]. The demurrer of appellant was not well taken. The 
averments are that the defendant was the owner of the train 
and was running it; that appellee, getting aboard the train, 
found a conductor thereon assuming and exercising all the 
offices of conductor, and that said conductor wrongfully put 
her off. The statute recognizes “the conductor of the train” 
as the officer authorized to expel passengers in proper cases. 
(Pasehal’s Dig., art. 4892.) As to the general authority of a 
condnetor, see Kline rv. C. P. R. R.. 387 Cal., 408; 40 Ind., 37. 

Ill. The supposed defeets in appellees’ petition are not the 
subject of a general demurrer, but, if defective at all, should 
have been shown by special exceptions. (Mayfield rv. Averitt, 
11 Tex.,141.) “Great liberality is indulged in favor of plead- 
ing to which special exception is not taken. General state- 
ments of fact and legal conclusions will not vitiate a plea on 
general demurrer.” (Black v. Drury, 24 Tex., 289; Trammell 
v. Trammell, 20 Tex., 406, 416; Williams v. Wright, 20 Tex., 
503; Dever v. Branch, 18 Tex., 616; Boynton +. Tidwell, 19 
Tex., 121.) 

IV. The supposed defects of appellees’ pleadings were cured 
by the verdict. (MeClellan v. The State, 22 Tex., 405, 106; 
De Witt vr. Miller, 9 Tex., 245.) 

V. We maintain that the damages found by the jury were 
not “punitive,” but that, following the charge of the court, 


they were responsive to the charge and to the pleadings, and 
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annot under the evidence be called “enormous.” They were 
actual damages. 

VI. The verdict of the jury is supported by the evidence. 

VII. It being clear from the evidence of both Mrs. Casey 
and the conductor that the cars were in motion, or in the very 
act of starting, when he hurried her from the train, we main- 
tain that the appellant is liable for all the injuries appeliee 
sustained by reason thereof, whether she was on the train 
rightfully or not, and whether she was put off at a usual stop- 
ping-place or not. And the jury having passed upon the 
above facts, this court will not disturb their verdict. (Penn- 
syivania Railroad Co. v. Malgore, 32 Penn. St., 292; Kline vr. 
Central Pacific Railroad Co., 37 Cal., 400; Santord v. Eighth- 
avenue Railroad Co., 23 N. Y., 343; L. L. and Gal. Railroad 
Co. v. Cook, 28 Kan., 261; 16 Am. Law Reg., (N. 8..) 575, 
Sept., 1877; Shear. & Red. on Neg., sec, 204a; 2 Red. on Rail- 
ways, sec. 194.) 

VIII. The court was right in charging that “such removal 
should be ata place or station usual for taking on and dis- 
charging passengers”; that the statute ( Paschal’s Dig., art. 
4892) was treating of the subject of passengers, and could 
have reasonably meant nothing else but a place usual for put- 
ting on and off of passengers. 

In Illinois, it is decided that passengers must be put off ata 
regular station. (C. B. and Q. Railroad Co. v. Parks, 18 IIL, 
460.) “ Where a passenger refuses to pay his fare, and in- 
forms the conductor he will pay if he will stop the train, and 
then refuses to do so: Held, This does not authorize the con- 





ductor to forcibly expel him at a place other than a regular 
station.” (Chicago and Northwestern Railroad Co. v. Peacock, 
48 Til., 253; Stephen rv. Smith, 29 Vt., (1857,) 160.) 

IX. The question of damages was left fairly to the jury by 
the court,—more liberal, in fact, to the appellant than to the 





appellees; and this court ought not to disturb their verdict on 
the question of damages. This was a question for the jury, 
and they found nothing but actual damages. 
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The actual damages to Mrs. Casey are shown by her evi- 
dence and that of her husband, of injuries to her person, her 
feelings, and her sufferings. As to the rule of damages and 
the duty of the jury, their discretion, &c., see Pierce on Rail., 
493; Redf. on Carriers, sec. 433; Shear. & Red. on Neg., see. 
606; 2 Greenl. Ev., (last ed.,) sec. 267, 268a; 2 Red. on Rail., 
199.) 

“Damages for bodily pain and suffering in such cases are 
not exemplary or punitory in their character, in any strict or 
proper sense of those terms.” (Pennsylvania Railroad Co. v. 
Allen, 53 Penn. St.,276; Morse v. Auburn and Syracuse Rail- 
road Co.; 10 Barb., (N. Y.,) 621; Pittsburg, A. and M. Rail- 
road Co. v. Donahue, 70 Penn. St., 119; Hays v. Houston and 
Great Northern Railroad Co., 46 Tex., 272; Ransom v. New 
York and Erie Railroad Co., 15 N. Y., (Smith,) 415.) 


Bonner, Associate Justice.—It is contended by appellant 
(defendant below) that the action of the court in overruling 
its general demurrer was such fundamental error, apparent 
upon the record, as calls for a reversal of the judgment. 

Defendant neither excepted to this ruling nor assigned it as 
error. 

The plaintiffs averred substantially that the defendant-com- 
pany was the owner of the train; was running it as common 
carriers of freight and passengers; that, with its consent, Mrs. 
Casey entered the car as a passenger to Moore’s Landing; 
that the acting conductor in charge of the train wrongfully 
put her off at an improper place, to her damage. 

Under these allegations, it is to be presumed that the con- 
ductor was the agent of the company, as such an officer is ex- 
pressly recognized by our statute, with authority in a proper 
case and in a proper manner to eject passengers from the train. 
(Paschal’s Dig., art. 4892.) 

In our opinion, the allegations in the pleadings were suf- 
ficient, on general demurrer, to sustain plaintiffs’ cause of 


action. 
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The first, second, third, fourth, and fifth errors assigned 
present substantially the question that the testimony was not 
sufficient to sustain the verdict. 

The testimony was conflicting, with a preponderance in favor 
of defendant. As presented by the record, it would seem that 
the learned judge presiding would have been authorized to 
have granted a new trial. 

As the jury and the court below have much better facilities 
to determine what weight should be given to the testimony 
than this court, under long-established rules of practice, we do 
not deem it proper, where there is conflicting testimony, unless 
in a clear case of error, to reverse a judgment upon a verdict 
approved below. 

This rule, however, as to verdicts, does not apply with the 
same strictness to trials in the District Courts; and we deem 
it appropriate to say that the right to a new trial in a proper 
case is a valuable one given by law, and should be fearlessly 
enforced by presiding judges, as otherwise the ends of justice 
may oiten not be attained. 

The sixth error assigned is, that “the court erred in its 
charge to the jury in this: that in defining the place where the 
conductor might have removed Mrs. Casey, the court said 
‘such removal should be at a place or station usual for taking 
on and discharging passengers,’ when the statute does not so 
define the place where a conductor may lawfully put off a pas- 
senger who refuses to pay fare.” 

Our statute (Paschal’s Dig., art. 4892) provides that “if any 
passenger shall refuse to pay his fare or toll, it shall be lawful 
for the conductor of the train and the servants of the corpora- 
tion to put him out of the cars at any usual stopping - place 
which the conductor may select.” 

The place selected in this instance was at a water-tank, and 
the testimony was conflicting as to whether passengers usually 
entered and left the train at this point. 

We are of opinion, that by the words “any usual stopping- 
place,” in the above statute, is meant either a regular station 
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or any other place which the company expressly, by public 
notice or otherwise, or impliedly by user for such purpose, 
had designated as a proper place for passengers to get on or 
off its trains, and where they would, in consequence thereof, 
have the right to demand the exercise of this privilege. 

It will be seen that these words are used in this latter sense 
in the next succeeding article, (Paschal’s Dig., art. 4893,) 
which provides that the company shall furnish sufficient ae- 
commodationus for the transportation, at regular times, of such 
passengers as shall, within a reasonable time previously there- 
to, * offer or be offered for transportation at the place of start- 
ing, and the junctions of other railroads, and at sidings and 
stopping-places established for receiving and discharging way 
passengers,” Ke. (Rev. Stats., art. 4226.) 

The statute under consideration is intended for the protec- 
tion both ot the company and of passengers, 

Persons who designedly enter the ears not provided with 
either a ticket, pass, or money, with the improper intent to 
ride thereupon, When not authorized either by law or the regu- 
lations of the company, may be justly treated as trespassers. 

Ii the rights of none but this class were to be considered, we 
might be inelined to give the statute a more strict construe- 
tion. But cases can readily be supposed in which persons thus 
enter the ears under a reasonably niuistuken view of their rights. 
To permit the company to eject such persons, who, perhaps, 
may be aged, infirm, or women and children, at a usual stop- 
ping-place for taking on wood or water only, which may be 
distant from aecommodations or assistance, possibly at night 
or in inclement weather, would be a great,hardship, to prevent 
which was doubtless one of the principal objects of the statute. 

The seventh error assigned is, that “the court erred in its 
charge in this: that it did not correctly, and with sufficient 
detiniteness, define the difference between punitive and actual 
damages, so that the jury could know for which they might 
find; nor did it lay down with sufficient distinctness the rule 
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or measure of damages by which they should have been gov- 
erned.” 

The charge embraced the subject of both actual and exem- 
plary damages, and purported to lay down some measure of 
damages, and although it may be objectionable in the particu- 
lars indicated by the assignment, yet, under the practice of this 
court in civil cases, this would not be sufficient to reverse the 
judgment, as the attention of the court was not called to the 
alleged error, either by exception or by asking a proper charge. 

The ninth error assigned is, that “the court erred in refus- 
ing a new trial, because the verdict of the jury is unjust as well 
as excessive, and because it is without evidence to suppért it.” 

We are not prepared to say that this alleged error is well 
taken. The legal effect of the allegations in the pleadings 
would have authorized a verdict for the amount of actual dam- 
ages found; and the jury, under the charge of the court as 
applied to the evidence, were virtually restricted to actual 
damages. 

It is the proper practice in cases of this character to instruct 
the jury to find separate verdicts, one as to the actual and the 
other as to the exemplary damages. 

But the failure to do this, when not excepted to nor the 
proper instruction asked, would not, of itself, be sufficient to 
reverse the judgment. 

Although there was no direct evidence of the pecuniary value 
of the alleged damages, yet as to some of the grounds upon 
which they were sought, the physical pain, suffering, and an- 
guish of the wife, they were not capable of being estimated by 
any positive money standard, and if the facts were true as 
foind by the jury, we cannot say that they were so excessive 
as to authorize us to revetse the judgment. 

The tenth alleged error—not assigned, but asked to be con- 
sidered, because fundamental and apparent upon the record— 
that the husband was permitted to testify in behalf of the wife, 
if error, cannot be taken advantage of tor the first time in this 
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Statement of the case. 





court. The testimony was admitted without objection, and no 
motion made to exclude. 

We find no such error apparent of record as would author- 
ize us to reverse the judgment of the court below, and the same 
is accordingly affirmed. 


AFFIRMED. 


[Opinion delivered October 28, 1879.] 





M. H. & F. W. Bonner v. James M. Wiaartns. 


DAMAGES—PLEADING.—A sued C in trespass to try title to recover land, 
and for damages claimed as resulting from the entry made by C on 
the premises in dispute, and his removal of rails therefrom placed 
there by A. The controversy involved the location of a dividing line 
between adjoining tracts of land. The petition contained no aver- 
ment of improvements made by the plaintiff in good faith. The jury 
found, by their verdict, in C’s favor for the land from which he 
removed the rails, but in favor of A for damages: Held 

1. That in the absence of an averment, under the statute, that A 
had made the improvements in good faith, it was error to render 
judgment in A’s favor for damages. 

2. The gist of the action for damages was the injury done the 

possession. 

3. While, as against a mere trespasser, possession is sufficient to 
support an action, as against the rightful owner a wrongful posses- 
sion gives no cause of action for entering and resuming possession, 
unless done with foree and a strong hand. 

4, The rightful owner of land is the owner of improvements made 
thereon without his consent. 

5. The verdict being in response to an erroneous charge, and not 
an unconditional verdict for defendant, the finding on the question 
of boundary may have been influenced by the erroneous issue sub- 
mitted, and the judgment will not be reformed, but reversed. 


APPEAL from Cherokee. Tried below before the Hon. R. S. 
Walker. 
This was a suit by James M. Wiggins against M. H. & F. 
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W. Bonner, in trespass, for removing certain rails from a tract 
of land claimed by Wiggins. By amended and supplemental 
petition the title to the land itself, on which the rails were 
placed by Wiggins, became, by pleading in trespass to try 
title, the subject of controversy; compensation for the rails so 
removed was still claimed, and also vindictive damages under 
appropriate averments. The fence was erected by Wiggins 
on Bonner’s side of a line which divided tracts of land owned 
by the parties respectively. No statutory suggestion was made 
in terms by Wiggins that he made the fence improvement 


in good faith, the rails of which were removed. 

The, Bonners, through their agents, removed the rails, as 
shown by the evidence, thus leaving one portion of the field 
on Wiggins’ land open. There was evidence of damage from 
this action. The rails were removed without a resort to foree, 
and it does not appear that either Wiggins or his tenants had 
pedal possession of the particular land on which the fence was 
built at the time of the alleged trespass, 

The court gave the following charge, among others, to the 
jury, viz.: “To entitle the plaintiff to recover in this action, it 
is not essential that he should have been the actual owner of 
the land on which the fence and rails were situated at the time 
of the supposed trespass. If he placed the rails and fence upon 
the land, and was the owner of said rails at the time he made 
the fence, and so placed them in good faith, believing the land 
to belong to him, such improvements would equitably belong 
to him; and if he was in possession of said rails and fence, 
and while so possessed the same were taken and carried away 
by defendants, or either of them, or by their authority and di- 
rection, as to such party or parties thus taking and carrying 
them away, if he was thereby deprived of their value, he would 
be entitled to recover the value of such rails, and also peeuni- 
ary value of such direct injury and loss as followed, as the 
immediate consequence of the deprivation of his said rails and 
fence.’ 


















Bonner v¢. WIGGINS. 


Argument for the appellee. 


Verdict and judgment giving the land to the Bonners, and 
» 


giving Wiggins $283 damages, $83 of which was remitted. 

H. M. Whitaker, for appellants. 

I. Action of trespass guare clausum fregit lies to recover dam- 
ages for injuries to real estate in possession, consequent upon 
entry without right upon the plaintiff’s land. 

To entitle James M. Wiggins to recover, he must show by 
the evidence that the land was in his possession at the time of 
the injury, and this rightfully, as against the defendants. 

The evidence shows that the land was not in the possession 
of Wiggins at the time of the alleged trespass. Inhabitants 
of Barnstable vr. Thacher, 3 Met., 239; Bacon +. Sheppard, 6 
Hal.. (N. J..) 197; Harris vr. Gillingham, 6 N. H., 9; Green. 
Ky., 546.) 

Il. If the jury, by their verdict, found the defendants to be 
the owners of the land, then the judgment of the court should 
have been for the defendants on both issues, irrespective of 
the verdict of the jury finding damage for the plaintiff, the 
verdict for the land (which was not appealed from) being in- 
consistent with that for damages. And such being the case, 
this court is asked to reverse and reform said judgment accord- 
ingly. 


S. B. Barron, for appellee. 

I. Appellee objects to appellants’ first proposition under his 
first, second, and fourth assignments of error, on the ground 
that it is not a correct proposition of law. The ground of the 
action of trespass quare clausum Fregit is the injury to the pos- 
session, and is not necessarily dependent upon the question of 
title to real estate. 

IT. Appellee objects to appellants’ second proposition on the 
ground that it is not a correct legal proposition. If the jury 
found plaintiff’s possession to be in good faith, that he had 
placed the rails there, inclosed the bottom and cultivated it 
from 1865 to 1873, plaintiff would be entitled to damages as 
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against defendants, who bought in 1872, for breaking his close, 

notwithstanding the verdict of the jury fixing the boundary in 

their favor. 


GouLp, AssocraTE Justice.—The record shows that under 
the pleadings, as amended, this was an action of trespass to 































try title, and to recover damages for an alleged trespass, in 
entering upon plaintiff’s land, breaking down his fence, and 
earrying away the rails. The question of title, growing out of 
a disputed boundary, was found by the jury in favor of de- 
fendanis, and judgment was accordingly rendered establishing 
the boundary claimed by defendants. The jury, however, by 
the charge of the court, were allowed to find damages for 
plaintiff, if, being the owner of the rails, and believing the 
land to belong to him, he placed them there in good faith, and 
they were carried away by the authority of defendants. Ac- 
cordingly they found in favor of plaintiff Wiggins $283 dam- 


ages, and the court, after establishing the boundary so as to 





give the land on which the fence was to the defendants, pro- 





ceeded to give plaintiff a personal judgment for that amount. 

We look in vain in the pleadings for any averments as to 
improvements in good faith, or any other averments entitling 
plaintiff to recover damages on any other ground than that the 
land was his, and that, therefore, the fence and rails were his 
and in his possession. The gist of this action for damages was 
the injury done to his possession. (Kolb v. Bankhead, 18 Tex., 
232.) As against a mere trespasser, possession is sufficient 
title to support an action. (Linard v. Crossland, 10 Tex., 464.) 





il} But as against the rightful owner, a wrongful possession gives 
| no cause of action for entering and resuming possession, unless 
done with force and a strong hand. (1 Greenl. Ev., sec. 618; 
3 Black., ch. 12; 1 Add. Trusts, sees. 883, 446; 1 Chitty’s PL, 
177; Sampson v. Henry, 13 Pick., 36; Harris v. Gillingham, 
6 N. IL, 9; Wentz v. Fincher, 12 Iredell, 297; Houghtaling 
v. Houghtaling, 5 Barb., 379.) 





The rightful owner of land is the owner of the improve- 
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ments made thereon without his consent. (1 Wash. on Rea! 
ad ed.. see, 4a.) 


Prop.. 


Our statute, which entitles a defend- 


aut in trespass to try title to pay for his improvements in good 


° ) 4 ] ] > enmal ° : 
itt does not change the common-law rule and make the im- 
rovements his. THis equity to compensation is recognized, 

Y | 
but value 


of the use and oce pation is to be uss ssed and 


set off against it. Whatever equitable rights Wiggins may 
have had growing out of his improvements, we think that no 
facts were stated in his pleadings entitling him to recover on 
equit ib frounds. Kor the double reason that the gist of the 
cu nm was the alleged injury to his possession, and that the 
pleadings raised no issue as to improvements in good faith, the 


red in its 


‘harge on that subject. 


\ppellants ask that the judgment be reformed, rejecting so 
much the verdict as finds damages for plaintiff, But whil 
that, under the pleadings, the finding of the jury on 

he issue of title or boundary was decisive ot the entire cas¢ 


unconditional verdict for defendants. 


Tex. 


Under the 
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VERSED AND REMANDED, 
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‘ed November 4. 1879.] 


(Bonner, J., did not sit in this case.] 
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J. N. Wriutrams v. J. R. BARNETT. 


1. EVIDENCE—TRESPASS TO TRY TITLE.—The defendant may, in tres- 
pass to try title, under the plea of not guilty, set up any matter of 
defense except limitation, or that which involves affirmative equita- 
ble relief, both of which must be specially pleaded. 

2. FRAUD—FACT CASE.—See opinion for badges of fraud surrounding a 
transaction which, unexplained, created such a presumption of bad 
faith that the court, which tried the case without the intervention of 
a jury, erred in upholding it. 


APPEAL trom Titus. Tried below before the Hon. B. F. 
Estes. 


The opinion states the facts. 


Georg dl Todd, tor appellant. The des d of M. H. Barnett 
to appellee was and is mala fide, and appellee cannot lawfully 
hold under said deed as against appellant. 

Said deed was not recorded till the 6th of March, 1876, after 
suit was filed against M. I. Barnett, the maker, by appellant. 
No money or other consideration was paid, or even due, till 
after plaintiff’s judgment and sale, nor till after appellant had 
filed this suit in the District Court, July, 1877. The first note 
did not mature till January 1, 1878. Appellee is not a pur- 
chaser for value paid. The deed is by a father in failing 
circumstances, to his son, who was in a position to know, by 
reasonable inguiry, his father’s condition. 

The deed rendered M. H. Barnett absolutely insolvent. Ap- 
pellee, by his equitable defense based on his mothe r.. virtually 
admits the worthlessness of his deed. (Edrington v. Rogers. 
15 Tex., 188; Mills 7. Howeth, 19 Tex., 257; Gibson v. Hill, 
23 Tex., 77; Belt v. Raguet, 27 Tex., 472; Hughes v. Roper, 
42 Tex., 126; Grace v. Wade, 45 Tex., 522.) 


[ No briets for appellee are on file.] 


Bonner, Assoctate Justice.—On February 28, 1876, appel- 
lant, Williams, instituted suit in the District Court of Titus 
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county against one M. H. Barnett, father of appellee, on a 
promissory note made by said M. H. Barnett, payable to 
appellant, for the sum of $405.60, of date January TI, 1875. 

The cause having been transferred to the County Court, 
judgment was rendered in favor of appellant on July 18, 1876, 
upon which execution issued October 30, 1876, and the same, 
on November 10, 1876, was levied upon the land here in con- 
troversy. On December 5, 1876, the land was sold, when 
appellant, Williams, becaine the purchaser, and received the 
sheritt’s deeds theretor. 

On November 25, 1875, M. H. Barnett, subsequent to the 
execution of his note to appellant, sold this land to the appellee, 
his son, for the alleged consideration of $4,500, payable in 
three negotiable promissory notes for $1,500 each, due respect- 
ively January 1, 1878, 1879, and 1880. 

The deed was not witnessed, but was acknowledged and 
filed for record March 6, 1876, pending the suit on the note. 

M. Hf. Barnett, the father, the only witness introduced on 
this trial, testified that this was all the land he owned except 
his homestead; that the sale to his son rendered bim insolv- 
ent, and that he was still in this condition; that’ the land was 
community property of himself and his deceased wife ; that ul 
the time of the sale, besides the indebtedness to appellant, he 
owed to certain other creditors $1.200. and to his children. 
five in number, and all minors except appellee, then twenty 
two years of age, a large amount, proceeds of their interest in 
the mother’s community property used by him, and to a brothe1 
the sum of $2,200; that he transferred the notes to this brother. 
who was to pay himself out of the same and hold the remain- 
der for the children, and that none of the money due on the 
notes had been paid, so far as he knew. 

The present suit was one of trespass to try title to the lands 
embraced in this deed, brought against the son, J. R. Barnett. 
by appellant, J. N. Williams, the judgment creditor, who sought 
to recover on his sheriff’s title, claiming that the deed to ap- 


pellee was made in fraud of creditors. 
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have been obtained, and by which the good or bad faith of 
the transaction could have been more satistactorily shown. 
The judgment is reversed’ and the cause remanded. 


REVERSED AND REMANDED. 


L‘ pinion deliver ve November 4, 1879.) 


East LIne AND Rep River Rarbroap Co. v. A. J. B. Garrert. 


l. EVIDENCE RAILROAD COMPANY. In a suit to reco um 
from a railroad company, caused by the alleged false and fra 
epresentations of the company’s agents, to the effect that they woul 
lo . depot on plaintiff's land, whereby plaintiff was indu | to 
convey to the road the right of way oyer his Jand, the plaintiff wa 


permitted to testify that four members of the board of directors for 


the road had told him, before the conveyance was made, that he should 


have a depot on his land; one of them stating, before the deed was 
made, that the company had agreed to give him a depot: // 
Erron ’ 


1. Because the testimony did not disclose the pow ers of the direct- 


ors, or that they had authority to bind the company by such d 


2. Beeause the testimony did not show that the directors made 


the declarations when performing an act authorized by the com- 


2. DEED—RECITALS—CONTRACT.—A deed conveying right of way toa 


railroad company, aud iecepled DY it, Which recites that it is made in 
consideration of one dollar in hand paid by the company, and the 

further consideration that the said company will locate its railroad 
on my lands situated in Marion county,” is not only a ree pt for 


purchase-money paid, but a contract between the parties that the 


] 
t 


grantor had conveyed the right of way and the company wotdd con- 


struet its road over the sam 

3. CONTRACT Drmp.—To permit a contemporaneous condition to be 
ingrafted ona deed in writing, it should be upon proper allegations of 
fraud, accident, or mistake. and upon clear and satisfactory evidence. 


i 
1. CASES APPROVED.—Grooms vt. Rust, 21 Tex., 219, and Mead v. Ran- 
Pex.. 196, approved, 
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tatement of the case. 

Error from Marion. Tried below before the Hon. b. T. 
Estes. 

Garrett, defendant in error, brought suit in the District 
Court of Marion county against the East Line and Red River 
Railroad Company, alleging that the company, on the Ist of 
January, 1877, forcibly, and without the consent of Garrett, 
entered upon and appropriated a portion of his land, surveyed 
by virtue of the J. H. Johnson headright, and constructed the 
road-bed of the company through his land for the distance of 
one mile, appropriating about twelve acres of the value of 
$20 per acre, claiming damages for timber cut and other tres- 
passes in the sum of $1,000, and prayed judgment for $5,000, 

On April 26, 1878, the company answered, denying the 
allegations in the plaintiff’s petition, admitting that the road 
had been ednstructed through Garrett’s land covered by the 
Alexander Johnson survey, and alleging that the right of way 
over all of Garrett’s land in Marion county had been acquired 
by the railroad company by deeds duly exeeuted by Garrett 
and his wife, one dated June 30, 1876, the other October 24, 
1876, and that these deeds were executed without any reser- 
vation and for the consideration therein mentioned. 

April, 1879, Garrett filed a supplemental petition, alleging 
that the land was located by virtue of the Alexander Johnson 
headright, and not the J. H. Johnson, as formerly stated, and 
that the road was built over two other surveys belonging to 
Garrett, to wit, the W. C. Ward and J. J. Ward, appropri- 
ating about seventeen acres of the land, with the timber 
thereon; denying that the company ever purchased the right 
of Way over either of the tracts of land; alleging that if he 
and his wife ever executed the deeds to the right of way, 
the same were procured by the false and fraudulent represen- 
tations of the company and its agents; that the railroad com- 
pany agreed and promised Garrett, that if he would make 
a deed to the right of way, the company would place a 
depot on the land near his residence and establish a shipping 
point there; tha solely upon the faith of this promise and 
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agreement, and for this consideration only, he executed the 
deeds referred to; that the company fuiled to so locate the 
depot, but placed it at Lassater, just beyond his land; that the 
company caused the removal of the post-office from his place, 
at Sydney, to Lassater, and forced him to discontinue business 
us a merchant, by reason of all which he was damaged $5,000. 
He alleged that the consideration for the deeds had failed, and 
praved their cancellation and judgment for his damages. 

To this supplemental petition the company filed special ex- 
ceptions and denied all the allegations therein, averring that 
the deeds covered the right of way over all the plaintiff’s land 
in Marion county. 

The exceptions to so much of the supplemental petition as 
claimed damages for the removal of the post-office were sus- 
tained, 

On April 26, 1879, the case was tried; verdict for Garrett 
for $500, upon which judgment was rendered. The plaintiff 
seems chiefly to have relied on the declarations of individual 
directors of the road, to the etiect that he should have a depot, 
made before the deeds were executed; but no such considera- 
tions were expressed in the deeds. 

Motion for a new trial being overruled, the railroad com- 


pany brings the case here by writ of error. 


VW. L. Crawford, for plaintiff in error. 

I. The court erred in its charge to the jury in this: the jury 
were instructed, in substance, that the deed to the right of way 
must be for a valuable consideration before it could avail the 
defendant. 

A voluntary conveyance, or a gift accompanied by posses- 
sion and improvements on the part of the vendee, passes a 
rood title. 

Deferdant below averred in the original answer that plain- 
tiff below had granted the right of way over the land, by deeds 
dated June 30, 1876, and October 24, 1876. 


These deeds were read in evidence, and, by their terms, 
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granted the right of way over all Garrett’s land in Marion 
county. 

There was no contest over the deed dated October 24. 

The court charged, that to the extent that the evidence shows 
that Garrett had conveyed the right of way to the railroad 
company for a valuable consideration, plaintiff eould not re- 
eover. 

IT. The tacts constituting the cause of action must be set 
forth fully and distinctly, and if not proved as laid, the foun- 
dation of the action fails. Plaintii¥ cannot aver one set of facts, 
and prove another as their substitute or equivalent. (Gam- 
mage +. Alexander, 14 Tex., 418; Hall v. Jackson, 3 Tex., 
310; Teal v. Terrell, 48 Tex., 491; Kerr on Fraud and Mi: 
take, 382, 383.) 


[Counsel argued under this proposition that the evidence did 


not show a contract to give a depot as a consideration tor the 
deeds, and that the expectations ot Garrett, bas “l on 
sations with directors, that such a depot would be made, would 
not supply the place of the distinct contract alleged. ] 

[TT The judgment is against the law and evidence in this: 
plaintiff having exeeuted and acknowledged his deed to th 
right of way, ought not, upon the unsupported testimony of 
himself, set it aside or ingraft upon it eonditions not men- 
tioned in the deed. 

There is no contest as to the deed exeeuted October 24, 1876, 
and the only evidence offered to impeach the deed dated Jt 
30, 1876, was the testimony of the plaintiff himself. (Cune 
v. Dupree, 21 Tex., 219; Miller v. Thatcher, 9 Tex., 484; 
Whart. on Ev., see. 932, note 4; Kerr on Fraud and Mis- 


take, 383.) 


G. T. § C. S. Todd, for defendant in error.—The testimony 
is positive and affirmative, and not directly negatived. It 
shows the false representations and inducements to obtain the - 
deed. (Henderson vr. 8. A. and M. G. Railroad Co., 17 Tex., 
560; Story on Const., secs. 400, 506, et seq.) 
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Bonner, Associate Justice.—The first error assigned is, 
that the court erred in its charge to the jury in this: the jury 
7 


were instructed, in substanee, that the deed to the right of way 


must be for a valuable consideration before it could avail 


From one clause of the charge, abstractly considered, it 
might be inferred that it was the opinion of the presiding 
judge that a valuable consideration was necessary to convey 
the right of way, as this was the converse of the proposition 
herein stated. 

But, taking the charge as a whole, this is not the proper 
consiruction to be given to it, as, In a subsequent portion, the 
jury were instructed that the issue presented by the plaintiff 


yy thie hrane] f the esa as the want tf eonsideratio} 
on this braueh of the ease Was the Want of consideration in 


the deed made to defendants, joined with false and fraudulent 


repres tions made by the company and its agents in its 
pro ren ht 
ihe plaintiti claims damage s for the failure of defendant to 


earry out an alleged contract to locate a depot on his land. 
Upon this point the defendant assigns as error substantially 
that the verdict was contrary to the evidence, 

[i the verdict was based upon the testimony on this Issue, 
then we think that it was el surly without evidence to s ipport 


it, the plaintiff himself testifying that there was no such con- 


Plaintiff further claims to recover by reason of -false and 
idulent rey resentations of defendant and its agents that 
they would locate a depot upon his land, by which he was 
indueed to execute the deed. 

Upon this issue is based the seventh error assigned, viz.: 
“The court erred in permitting plaintiif to testify to declara- 


tions of Ilarrison, Tavlor, and Russell. directors in the road, 


when it was not shown, or att mipted to be shown, that, when 
when the declarations and admissions were made, said direet- 


ors were doing any act for the railroad, as appears by bill of 


exceptions number 2. 








138 East Line R. R. Co. v. Garretr. [Tyler Term, 


Opinion of the court 


“Plaintiff below testified that Harrison, Bateman, Taylor, 
and Russell told him, before the deed dated June 30, 1876, 
was executed, that he should have a depot on his land, and 
that Russell, more than a month before the deed was executed, 
stated that the company had agreed to give him a depot, hut 
that he must give two or three acres for depot-houses, which 
evidence was objected to by the defendant below, as shown 
by bill of exceptions number 2, and was by the court admitted 
in evidence.” 

The testimony does not disclose the number or the powers 
of the directors, or that they had authority to bind the com- 
pany by any such declarations as those imputed to them; 
neither is it shown that these declarations were made when 
they were in the performance of any act authorized by the 
company, so as to make them a part of the res J ste. 

In our opinion, the exceptions to this testimony were well 
taken, and there was error in its admission. ( Whart. on Ev., 
sec. 1174.) 

The ninth error assigned is as follows: “The judgment is 
against the law and evidence in this: plaintiff having executed 
and acknowledged his deed to the right of way, ought not, 
upon the unsupported testimony of himself, set it aside or 
ingraft upon it conditions not mentioned in the deed.” 

The attention of the presiding judge seems not to have been 
called to this question, as the point does not appear to have 
been taken in the motion for a new trial or otherwise, and 
thus presented should not, of itself, be sufficient to reverse the 
judgment. 

As the case will be remanded, we deem it, however, proper 
to say that the deed expressly recites as the consideration the 
sum of $1 in hand paid by the defendant, and the “further 
consideration that the said company will locate its railroad 
over my lands situated in Marion county.” 

As this deed was executed by the plaintiff and accepted by 
the defendant, this recital is more than a bare receipt of the 
payment of the purchase-money : it is also the written evidence 
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of a contract between the parties that the plaintiff would grant 
the right of way, and that the defendant would construct its 
road over the same. 

To permit a parol contemporaneous condition to be ingrafted 
upon a deed in writing, it should be upon proper allegation of 
fraud, aecident, or mistake, and upon clear and satisfactory 
evidence. 

[t has been repeatedly held by this court that, to ingraft a 
parol trust upon a deed, the testimony should be clear and 
satisfactory, and should be scanned “with a strict and serutin- 
izing eye.” (Grooms v. Rust, 27 Tex., 254; Cuney v. Dupree, 
21 Tex., 219; Mead v. Randolph, 8 Tex., 196; Markham +. 
Carothers, 47 Tex., 21.) 

The tenth error assigned is, that the verdict and judgment 
are excessive. 

Upon the testimony of the plaintiff himself, we think this 
error well taken. 

Ile testitied that none of the timber on the right of way was 
used by the defendant, and none cut thereon except such as 
Was necessary for the construction of the road. The only 


damage shown to have been sustained by him is as follows: 


Seventeen acres, at $5 per acre... ‘Laem ehietines S85 00 
Three acres, W. C. Ward survey, $5 per ACTE, ......006 15 00 
Three acres, J. J. Ward survey, $5 per acre...... | oe 
One hundred and eighty acres, W. C. Ward survey, 

Br ab cain dnd: aabiakaniehciiinbebidenviGhahess Wedtoniddes 90 OO 


$205 00 
Under this estimate, the verdict, being for $500, was excess- 
ive, and should have been set aside and a new trial granted, 
For the above errors, the judgment is reversed and the 
cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 4, 1879.] 
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Tuomas M. Peters Et AL. v. Z. C. CLEMENTS. 


l, PLEADING—RELEASE.—A consideration is necessary to support a re- 
lease of a claim for purchase-money against land, and when the same 


is relied on, the consideration should be pleaded. 


ho 


{QUITABLE ESTOPPEL—PLEADING.—In a suit by one claiming to be 
subrogated to the rights of a vendor, and who sought to subject a por- 
tion of a tract of land to the payment of its proportionate part of the 
purchase-money contracted to be paid for the whole tract, the de- 
fendant, who claimed title, alieged that the plaintiff had renounced 
and released all claim for purchase-money against the particular por- 
tion of the land claimed by him: He/d, That, regarded as an effort to 
plead an equitable estoppel, the answer was defective in failing to 
show that the alleged renuneiation was made to defendant, or intend- 
ed to influence him in purchasing, or that it was made under such cir- 
cumstances as justified defendant in acting on it, or that defendant 
was in fact influenced thereby to purchase. 

3. FACT CASES.—See opinion (in connection with the statement of case 
in 46 Tex., 115) for facts held not sufficient to constitute an equitable 
estoppel, and which might properly have been excluded from the jury 
ou motion. 

4. SUBROGATION—VENDOR’S LIEN.— The purchaser at a sale under a 

judgement foreclosing a vendor’s lien on the entire tract of land origi- 


nally sold, is entitled to be subrogated to the rights of the original 


vendor, as against the purehaser of a portion of the land, who bought 
from the vendee before yroeeedines to foreclose were beevun. and who 
I 4 y 


Was not made a party to such proceedings, THe may have that portion 


} 


of the land claimed by the second vendee, and who was not made a 


party to foreclosure proceedings resold to pay its proportion of the 


= 9 


amount paid at the foreclosure sale for the entire tract. 
APPEAL from Cass. ‘Tried below before the Hon. B. T. 


(Reference is made to the report of this case on its former 
appeal, in 46 Tex., 115. New features in the case will be ap- 


parent from the opinion.) 


T. J. Campbell, George T. Todd, and George T. Vaughan, tor 
appellants. 
[. Admitting t 


yet he could not, as such, delegate his authority to his agent, 


he husband to be the legal agent of the wife, 
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or any third party, so as to affect the wife’s rights by the acts 
of said sub-agent. 

The plaintiffs sue for the land in controversy as the separate 
property of Naomi Peters, or seek to recover its proportionate 
part of the purchase-money due on the sale from 7 M. Peters 
.  ] 
) 


to W. F. Connell, averred to be $733 and interest, she having 


bought the land at sheriff’s sale, and b ‘ing subrogated to the 
rights of T. M. Peters by virtue of her purchas 

The plea CX¢ pted to avers that T. M. Peters, by himself and 
his agent and attorney, J. J. Peters, renounced and released 


MW elai ] mT aid fonr lnnd: 
all iin Tor purenhase-money acalinst the said four hundred 


and fourteen aeres of land, at and before the commencement 
of his suit against Connell, because the balance of said land 
Was amply sufficient to pay any balance that might be due on 
the same. (Pars. on Cont., 40, 84; Sayles’ Treat., 2d ed., sees. 
139, 142; MeAlpin v. Cassidy, 17 Tex., 449; Insurance Co. 


v. Lyons, 38 Tex., 253: Nations v. Thomas, 25 Tex. Su] 


If. In actions of this character, if the defendant attempts 

| i@ facets constituting his defense, then he 

must plead fully all the facts; nor will he be allowed to prove 
facts not alleged. (Sayles’ Prac., sec. 717, and authorities.) 

The plea failing to allege any consideration-money to the 
plaintiffs, or either of them, for the alleged waiver of lien, is 
therefore insufficient, because a consideration, either good or 
valuable, is essential to the validity or every such contract. 
(Travis V. Dutiau, 20 Tex.. tS): Maytield v. Cotton, 21 Tex., i: 
say les’ Treat.. see. 60. 

Itt. The court erred in refusing to exclude defendant’s tes- 
timony on his plea of estoppel. 

To sustain the defendaut’s plea of estoppel, it was necessary 
to show that the plaintifls, either themselves or by a duly au- 
thorized agent, designedly and directly made a waiver of the 
lic n. either to Day or to Clements; or, at the very least, if they 
made it to any third person, such as Chamblee. it should also 
appear that they authorized him directly to inform Day or 
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Clements, and it must appear that the agent’s special authority 
authorized and empowered said agent to make said waiver in 
said manner, and bind his principals thereby. (Sayles’ Treat., 


sec. 142, and note and authorities; Pars. on Cont., 40.) 
[No briefs on file for appellee. ] 


Goup, Associate Justice.—This case, on a former appeal, 
is reported in 46 Texas, where will be found a sufficient history 
of the transactions and an adjudication settling the legal ques- 
tions there presented. After the reversal the plaintiffs, though 
still seeking to recover the land originally sued for, amended 
their pleadings, seeking, as alternative relief, to have the land 
in the hands of Clements resold to pay its proportionate part 
of the $2,200 for which, on the former foreclosure, the entire 
tract was sold to Mrs. Peters, claiming that, to the extent of 
that $2,200, she was subrogated to the rights of Thomas M. 
Peters. The court submitted to the jury no other issues than 
those bearing on the right of plaintiffs to this alternative relief. 
Confining ourselves to the points made in the brief of counsel 
for appellants, and passing only on such of those points as seem 
to us material, we have not found it necessary to consider other 
questions than those which affect plaintiffs’ right to have the 
land subjected as prayed for. If the court erred in refusing 
to instruct the jury as to plaintiffs’ right to recover the land, 
the plaintiffs have not presented that question in such a way 





as to require it to be considered. 

The answer of defendant contained the following: “That 
the said T. M. Peters, by himself and his agent and attorney, 
J. J. Peters, renounced and released all claim for purchase- 
money against the said four hundred and forty-one acre tract 
of land at and before the commencement of his suit against 
Connell, because the balance of said tract was amply sufficient 
to pay any balance that might be due on the same.” This 
part of the answer was excepted to, aud, in our opinion, 
whether it be regarded as setting up a release or an estoppel, 
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it was fatally defective. To a valid release some considera- 
tion was essential, and should have been alleged. 

It seems, however, to have been treated as setting up an 
equitable estoppel, for the court charged on that subject, and 
it would seem that the jury must have found for defendant on 
that issue. Regarded as an attempt to plead that the plaintiffs 
had so acted as to be, in equity, estopped from subjecting the 
land, the answer was defective in failing to show that the 
alleged renunciation was made to defendant. or intended to 
influence the defendant in purchasing; or that it was made 
under such circumstances as justified defendant in acting on 
it; or that defendant was, in fact, influenced thereby to pur- 
chase. The general and indefinite statement that the plain- 
tifis, by an agent and attorney, had renounced their claim, 
falls very far short of showing that plaintiffs were estopped. 
(Big. on Kstop., 600; 28 Tex.. 416, 714; 29 Tex.. 53: 46 Tex.. 
$75.) 

The evidence adduced in support of this plea was as follows: 
John Chamblee testified, that “in the year 1867, J. J. Peters, 
claiming to be the agent and attorney for Thomas M. Peters, 
eame to the old Connell place for the purpose of compromis- 
ing the snit against Connell; that in the conversation between 
Connell, J. J. Peters, the witness, and others, the said J. J. 
Peters stated that the Fitzgerald place or land here in contro- 
versy Was not included in the suit against Connell, for the 
reason that Connell had sold this part off, and the balanee of 
the land was sufficient to pay off the balanee of the purechase- 
money. Neither R. Hl. Day nor Z. C. Clements was present 
at the conversation. This statement of J. J. Peters, the wit- 
ness communicated to Day in 1867. Witness also told defend- 
ant Clements to buy the land from Day; that the title was 
Fo vl, for the reasous before stated upon which statement and 
Suga stion the defendant Clements bought the land from Day - 
that witness paid about one-third of the purchase -money for 
the land as an advancement to his daughter, the defendant’s 


wife.” Clements was himself a witness, but does not testify 





























that h » bought hy eans 


to anvthing bearing on the est pp l. ’ 


It was in evidence that J. J. Peters was the brother of 
Th mas M. DP ters, and, in connectton with another tT ney, 
wus authorized to act as his attorney at law in the suit Funst 
Connell; but Thomas M. Peters testified that he gave him no 
authority to release the vendor’s lien on any portion of the 


: } 
MOTLION « vou l not be 


land, or to say to any one that any 


held responsible for the Connell judgement. 


Not having the benefit of a brief on behalf appellee, we 
have earefully examined the reeord, and have thus stated 
therefrom all the evidence tending to establish the estoppel 
In our opinion, the evidence is insufficient for that*purpose. 
The anthority of J.J. Peterp to renounce the lien is not shown. 
but ther IS ¢ lence oft absenc » of su | | \ Th 


ing to influence Clements or any one else to purchase, or that 
it was made under cireumstances justifving Clements or any 
ne else j ng on if he purport or meat c- 
pression testified to is indefinit he cir stances unde 
which and ob with which it was used ai Iso lef lef 

nite, and the 1 n given was not ealeulated rive { 
what was said At various stages of the eas is tes 1) 

was objected to, and asked to be exeluded : 
fatally defective; and the same grounds wer | in the 


motion for new trial. In onr « pinion, the evidence 1 0 
defective in the particulars pointed out that the cour loht 
have sustained the motion to exelude it. or, failing to do that 


should have granted a new trial. 


The evidence on this trial discloses that Thomas M. Peters 
originally held the land for his wife, Naomi, and that the pur- 
chase-money notes were also held for her. We have, how- 
ever, considered the question of estoppel as 1f Thomas M. 
Peters was himself the party at interest; for Clements, when 
he bought, had the night to so regard him. The obj. etions to 


the plea and evidence of estoppel are not regarded : 
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statement oi the case, 


forcible because it is now developed that he was a trustee for 
his wife. 

The rights sought to be enforced in this suit are those to 
which Mrs. Peters should be subrogated by virtue of her pur- 
chase at the foreclosure sale. Her equity, we think, is to have 
the four hundred and forty-one acres subjected to the payment 
ot its proportionate part of the $2,200, having reference to the 
relative value of the four hundred and forty-one acres and the 
entire tract. 

For the errors indicated, the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 

{Opinion delivered November 7, 1879.] 
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F. P. Rippue v. A. C. Turner. 


1, JUDGMENT—PRACTICE.—Under the statute, a plaintiff seeking the 
recovery of a moneyed judgment against several defendants, may 
discontinue as to one defendant who has not been served, and pro- 
ceed as to those served. In such ease, the absence from the record of 
an order showing a discontinuance as to the party not served, cannot, 
after judgment against the other defendants, be taken advantage of 
in a collateral proceeding. 

2. JUDGMENT COLLATERALLY ATTACKED—PURCHASER EXECUTION. 

The issuance of an execution on a dormant judgment is not such 
an irregularity as will, of itself, render invalid, on a collateral attack 
by a stranger to the judgment, the purchase made at sheriffs sale by 
the attorney for the judgment creditor. 


Appeal from Titus. Tried below before the Hon. B. T. 
Estes. 

This suit was brought by A. C. Turner, appellee, to recover 
two tracts of land (one situated in Franklin and one in Titus 
county) from F. P. Riddle, who was the son of Elam and Ma- 
tilda Riddle, and who claimed as a purchaser from his parents, 
under purchase dated March 5, 1874. Hill and Christian ob- 
10 
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Statement of the case. 








tained a judgment against Sam Richardson and Elam Riddle 
on December 16,1865. Execution issued on this judgment on 
December 22, 1874, and was levied by the sheriff of Titus 
county on one tract of land, as the property of Elam Riddle, 
on December 29, 1874, containing one hundred and fifty acres 
of the Daniel McCall survey, situated near Mount Pleasant, 
in Titus county, and on January 19,1875, on another tract of 
land, as the property of Elam Riddle, situated in Titus connty, 
a part of a one-league survey made for Carter T. MeKinzie. 
Both tracts of land were duly advertised to be sold at public 
outcry, before the court-house door of Titus county, Texas, on 
March 2, 1875, it being the first Tuesday in that month, and 
were sold at the time and place named to A. C. Turner, as the 
highest bidder, at fifty cents per acre. J. C. Hart, as sheriff 
of Titus county, on March 4, 1875, took a receipt from Turner 
& Turner, as attorneys for the owners of the judgment, for the 
sum of $107.45, as money paid on the execution for the two 
tracts of land, on March 2, 1875. A. C. Turner was a mem- 
ber of the firm of Turner & Turner. 

The facts showed that F. P. Riddle was not a party to the 
judgment in favor of Mill and Christian against Richardson 
and Elam Riddle, nor to the execution that issued on the judg- 
ment, 

There was evidence tending to show that the defendant 
bought the land in controversy from his father and mother, 
Elam Riddle and Matilda Riddle, on March 5, 1874, for the 
sum of $1,000, for the payment of which he gave Matilda Rid- 
dle his promissory note, payable twelve months after date, and 
took from them a conveyance for the land on the same day ; 
but the deed does not appear to have been introduced in evi- 
dence,—at least, the statement of facts does not show that it 
was. 

The execution under which the land was sold was issued on 
December 22, 1874, and levied on one tract of the land in 
controversy on December 29, 1874, and on the other tract on 
January 10, 1875. 


















Rripp.ze ¢. TURNER. 


Argument for the appellant 


The record is silent upon the subject of actual notice, either 
by the plaintiffs in the execution or the purchaser at the sher- 
iff’s sale, who was plaintiff in the court below, and is appellee 
in this court. 


G. C. & C.S. Todd, for appellant. 

I. The judgment was dormant, and the execution sale 
passed no title. (Johnston v. Shaw, 33 Tex., 589; Russell +. 
McCampbell, 29 Tex., 31.) 

The reasoning in Moore v. Letechford, 35 Tex., 214, and 
Phillips v. Lesser, 32 Tex., 751, and like cases, does not apply. 

If. The judgment was a nullity, because of no dismissal as 
to T. J. Rogers, one of the defendants in the original cause. 
(Hulme v. Janes, 6 Tex., 242.) 

ITT. No lien ever attached to land in Franklin county. 

In support of the doctrine for which we have cited John- 


r 


ston v. Shaw, 33 Tex., 589, we cite from our own reports Scott 
v. Allen, 1 Tex., 508, and Lubbock v. Vinee, 5 Tex., 415. As 
to execution on dormant judgments being fraudulent as against 
a subsequent purchaser in good faith who buys while the judg- 
ment is dormant, see Herm. on Ex., sec. 65, p. 52; Ball vr. 
Shell, 21 Wend., 222; Kellogg v. Griffin, 17 Johns., 274. 

We respectfully submit that no distinction can fairly be 
drawn in this case between the status of the judgment cred- 
itor, or plaintiff in execution, and their attorney, except that 
the attorney stands without any of the rights of the plaintiff 
in execution as a creditor under the statutes. Appellee can- 
not be a purchaser bona fide, because the money, if any, bid by 
A. C. Turner was never paid, he, as attorney, merely receipt- 
ing to the sheriff therefor. Bid by himself and paid to himself. 
Hence he is not protected. (Ayres vr. Duprey, 27 Tex., 606, 
607.) And this, we think, is borne out by the cases of Grace 
vr. Wade, 45 Tex., 525, and Borden v. McRae, 46 Tex., 397. 

The case of Boggess rv. Howard, 40 Tex., 156, ef seq., differs 
from the case at bar in the attitude of the parties—the owners 
in that case not resting npon Howard, who was the defendant 
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Argument for the appellee. 


and in possession, and was attacked by a junior purchaser at 
sheriff’s sale. In that case, too, the judgment is held not to 
have been dormant. The ease now before the court presents 
the defendant and appellant (Riddle) as a bona-fide purchaser 
under a deed not in any way attacked or impeached, and in 
open possession and control of the land at the date of the levy 
under appellee's judgment. These facts shown by the record, 
it seems, fully warrant the conclusion that A. C. Turner could 
not attack and oust F. P. Riddle, even though he may be a 
stranger to the original suit of Hill and Christian v. Elam 
Riddle, and to the dormant judgment therein. 

In regard to actual notice to appellee of F. P. Riddle’s claim, 
we respectfully submit that open possession and entire control, 
as shown in statement of facts, show such notice. 

We submit that the deed of Elam and Matilda Riddle to F. 
P. Riddle is now properly before the court by writ of certiorari, 
and that shows a boni-fide sale, and is also supported by the 
testimony aliunde. 


W. P. McLean & P. A. Turner, for appellee. 

[. In support of the negative of the first proposition in appel- 
lant’s brief, appellee cites the following authorities: Scogin v. 
Perry, 32 Tex., Zi: Moore v. Letehtord, 45 Tex.. 185; Wil- 
liams v. Murphy, 56 Tex., 167. 

I. In support of the negative of the second proposition in 
appellant’s brief, appellee cites the following authorities: Bur- 
ton v. Varnell, 5 Tex., 139; Houston v. Ward, 8 Tex., 124; 
Reynolds v. Adams, 3 Tex., 167. 


Tignel W. Jones, also for appellee. 

[. The general rule, as enunciated by a number of author- 
ities, is, that the execution plaintiff, when a purchaser at sher- 
iff’s sale in discharge of his own debt, is protected to the same 
extent as third persons to the suit. (See Rorer on Jud. Sales, 
sec. 700; Butterfield v. Walsh, 21 Iowa, 99; Wood v. Chapin, 
3 Ran., 509; Evans v. McGlasson, 18 Iowa, 150; Wood v. 
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Argument for the appellee. 


Moorhouse, 1 Lans., (N. Y.,) 405; which are referred to by 
Mr. Rorer in support of the general rule stated by him.) 
The same authority says that it has been decided in a num- 
ber of cases that an execution plaintiff, when a purchaser, is 
ehargeable with all omissions. 

In Twogood v. Franklin, 27 lowa, 229, one of the authorities 
thus deciding, it is said that the same rule applies with equal 
force to the attorney of the plaintiff when he is purchaser, 

II. The true rule is, that when the attorney of the plaintiff 
is the purchaser, it must be shown that he had actual notice 
of the detect or irregularity before he ean be chargeable with 
it; but that he is not to be chargeable with the defect or 
irregularity at all, if he has purchased and paid the purchase- 
money. (Freem. on Judg., sec. 484, pp. 405, 406.) 

Where a party in a collateral action claims under a sheriff's 
deed, the court cannot look to anything in the proceedings 
that makes them merely voidable. (Boggess rv. Howard, 40 
Tex., 155.) 

The rule above referred to, as a general rule, applies as well 
to strangers as to parties to the judgment. ( Boggess r. llow- 
ard, 40 Tex., 159.) 

Ill. The plaintiff, C. A. Turner, can claim title to the land 
in controversy as against a stranger to the judgment and exe- 
eution. (Boggess v. Howard, 40 Tex., 159.) 

IV. The defendant, F. P. Riddle, is not such a stranger to the 
judgment and execution as might show, in a collateral action, 
the irregularity in the execution under which the plaintiff 
claims the land, if such a thing could be done by any stran- 
ger. (Boggess rv. Howard, 40 Tex., 155.) 

V. The defendant, though he may be a bona-fide purchaser 
of the land in controversy from the judgment debtor as be- 
tween himself and the judgment debtor and subsequent pur- 
chasers, with notice of his purchase and the conveyance of the 
land to him, is not entitled to hold the land as against the 
plaintiff in this suit, because the plaintiff had no actual notice 
of the existence of defendant’s deed to the land, and the de- 








150 Rripoie v. TURNER. (Tyler Term, 
Opinion of the court. 


fendant’s deed was unrecorded at the date of the levy of the 
execution. (Grace v. Wade, 45 Tex., 522; Borden v. McRae, 
46 Tex., 396.) 


Bonner, Associate Justice.—As presented by the record, 
there are but two questions in this case, being those raised by 
the special pleas of the defendant. 

Ist. Is the judgment in the original suit of Hill and Chris- 
tian v. Richardson and Riddle void, being against two ouly of 
three defendants ? 

Under our statute, the plaintifis in that suit had the right to 
discontinue as to the defendant Rodgers, who was not served 
with citation, and proceed against those served; and the mere 
silence of the record to show that this was done could not be 
taken advantage of in this collateral proceeding. ( Paschal’s 
Dig., art. 1448.) 

2d. Would the issuance of an.execution on a dormant judg- 
ment be such an irregularity as would, of itself, render inval- 
id, on a collateral attack by a stranger to the judgment, the 
purchase made at the sheritf’s sale by an attorney for the judg- 
ment creditor ? 

That it would not, was virtually decided by this court in 
Boggess v. Howard, 40 Tex., 153. 

It is there said, that «if the judgment was dormant, how- 
ever, When the execution issued under which appellees claim, 
while it would follow that Ray, who seems to have had con- 
trol of it, got by his purchase merely a defeasible title, which 
might have been set aside or avoided by a proper proceeding 
by the defendant in execution, we do not think objection to 
the execution, or to the title of the purchaser under it, can be 
raised by a stranger to the judgment in a collateral way.” 
({d., 157; Freem. on Ex., sec. 29.) 

We do not say, had F. P. Riddle purchased the land in good 
faith and for a valuable consideration when the judgment was 
dormant and the lien lost, but what his title would be superior 
to that of the plaintiff, and that this could have been shown 
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in the present suit; but this is not the case presented by the 
record. 

In the statement of facts there is evidence tending to prove 
that the defendant Riddle purchased the land when the judg- 
ment was dormant, and prior to the issuance of the execution ; 
but the testimony on this point is wholly unsatisfactory, as the 
deed is not made a part of the record, and it does not appear 
that he was a purchaser for value. This defect was attempted 
to be remedied by certiorari to pertect the reeord, and that 
which purports to be a eertitied copy of his deed has been sent 
up, but it does not appear from the statement of facts that the 
deed was in evidence below, and hence we cannot consider it. 

Judgment aflirmed. 


AFFIRMED. 


[Opinion delivered November 7, 1879.] 


R. W. Camppsetyz y. L. D. Extuiorr et At. 


1. HOMESTEAD—CONSTITUTIONAL LAW.—Under section 22 of article 8 
of the Constitution of 1845, forced sales of the homestead were so 
absolutely prohibited as to render them invalid and ineffectual, in and 
of themselves, without further act of the parties, to convey any legal 
right. 

2. HOMESTEAD—FORCED SALE—SUBROGATION.—B and his wife C oc- 

cupied a rural homestead from 1851 to 1861, when the wife died. B 

continued to oceupy it as a homestead, with his grandchildren, until 

his death, in 1869. In 1858, B executed a mortgage on this homestead, 

(in which his wife did not join.) to secure a debt due E. On foreclos- 

ure, E purchased the homestead at sheriff's sale, in 1861, before C’s 

death. D became the purchaser of E’s interest in the homestead at 

bankrupt sale in 1869. In 1873, the heirs of Band C brought tres- 
pass to try title against D to recover the land. D prayed, in the alter- 
native, that, if his title should not be good, he be subrogated to the 
rights of E to the amou:t of his bid at the foreclosure sale : Held— 
1. ‘The sale by the sheriff to E, being a forced sale of the home- 
stead, not made to satisfy an incumbrance for purchase-money or 
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other lien existing before the homestead right attached, did not 
vest in the purchaser a title to the homestea:. 

9. The vendee of EK was not entitled to be subrogated to the 
rights of E to the extent of his bid at the foreclosure sale. 

3. Quere: Whether, if the land had ceased to be a homestead, it 


rage in it 


might still be subjected to the satisfaction of the mort 

new proceeding, if the mortgage were not barred by limitation ? 
3. DISTINGUISHED.—This case distinguished from Stewart v. Mackey, 16 
Tex., 56; Brewer v. Wall,’23 Tex., 385, and Cross v. Evarts, 28 'Tex., 


=o) 
523. 


4, HOMESTEAD. — Under the present Constitution, no mortgage, trust 


deed, or other lien on the homestead can be valid except for pur- 
chase-money, whether exeeuted by the husband, or by the husband 
and wife jointly ; and every pretended sale of the homestead involy- 
ing any condition of defeasance is void. 


APPEAL from Bowie. Tried below before the Hon. John 
H. Rogers. 

Suit in trespass to try title to three hundred and twenty 
acres of land was brought by Samuel D. Elliott ef a/., appel- 
lees in this court, against appellant, Robert W. Campbell. 

The material facts, as shown by the record, are, that in 1851 
Lorenzo C. Elliott and his wife, Martha Elliott, came to the 
State of Texas, and soon afterwards settled upon the land in 
controversy ; that they lived upon the land as their homestead 
until some time in June, 1861, when Mrs. Elliott died; that 
the surviving husband continued to reside upon it as his home- 
stead to the date of his death, in 1869, at which time he had 
one or more of his grandchildren residing with him; that the 
plaintiffs are the heirs at law of said Lorenzo and Martha 
Campbell, and as such claim the land, and brought this suit, 
there having been no administration on the estate of the de- 
ceased parents, 

The defendant Campbell claimed the land by the following 
chain of title: 


1. Judgment by default rendered by the District Court of 
Bowie county, Texas, in favor of James C. Moore, against . 


Lorenzo C, Elliott, of date September 17, 1858, for $2,154.06, 


and foreclosure of mortgage on this and other property given 
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to secure that indebtedness. The wife, Martha Elliott, was 
not a party to the mortgage or the suit of foreclosure. 

2. Order of sale issued on the judgment February 8, 1861 ; 
levy made March 29, 1861; sale first Tuesday in May, 1861, 
at which James C. Moore, the plaintiff in that suit, purchased 
this and other property for $570; and deed by the sheriff to 
him, June 24, 1861. 

Mrs. Elliott died in June. 

5. The adjudication in bankruptcy of James C. Moore, and 
deed of assignment by Douglass Reaves, register in bank- 
ruptey, to N. J. Moore, as assignee, &c., June 20, 1868. 

4. Order of sale and sale by N. J. Moore, as such assignee, 
to defendant Campbell, May 20, 1869. 

The defendant Campbell prayed to be quieted in his title, 
and that in the event the same should not be good, then to be 
subir rated to the rights of James C. Moore to the amount of 
his bid at the foreclosure sale. 

The court charged the jury to the effect that if, at the date 
of this sale to James C. Moore, two hundred acres of the land 
in controversy was the homestead of Lorenzo C. and Martha 
Elliott, the sale conveyed no title thereto to the purchaser; 
and if the plaintiffs were their heirs at law, and any of them 
were living on this land at the date of that sale, and were con- 
stituent members of the family, then they would find for the 
plaintiffs; and further, that the jury would disregard the plea 
in which defendant souglhit to be subrogated to the rights of 
James C. Moore. 

The detendant asked special charges ; one to the ettect that 
if the jury should tind that the land was embraced in the judg- 
ment foreclosing the mortgage, they would find for detendant. 

It appears from the charge of the court that the plaintiffs 
on the trial below did not in fact claim the excess of one hun- 
dred and twenty acres over the homestead. 

Verdict was rendered for plaintiffs below, Elliott e¢ a/., for 
two hundred acres homestead, and judgment rendered accord- 
ingly, from which this appeal was taken. ' 
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Argument for the appellant. 

W. M. Campbell, for appellant. 

I. If acts of Elliott were all unlawful, parties and their priv- 
ies receiving benefit must return all they receive before they 
ean ask relief. (Hunt v. Turner, 9 Tex., 386.) But they say 
the judgment is irregular and erroneous. Admit it, and then 
the plaintiiis must bring into eourt all of the mortgage-money 
before they can recover. (Collins +. Riggs, 14 Wall., 491: 15 
Tex., 479; 9 Tex., 385; 8 Tex., 409; Story’s Eq. Jur., 696.) 

Admit that the sale is not only erroneous, but absclutely 
void: they cannot set it aside till they refund the money paid 
by the purchaser, (Andrews v. Richardson, 21 Tex., 296.) and 
until mone is actually delivered into court, irregularities can- 
not be noticed. (Howard v. North, 5 Tex., 290; Morton +. Wel- 
born, 21 Tex., 773; Dufour v. Camfrane, 11 Mart., (La..) 610; 7 
Mart., (a.,) 615; 8 Dana, 183; 3 Dana, 623.) But it is con- 
tended that these rules are not applicable where a homestead 
is involved. We reter again to Tadlock v. Eecles, 20 Tex.. 
791, and other authorities. The ease of Stone v. Darnell, 25 
Tex. Supp., 450, was an execution sale of a homestead, and 
there the eourt said, Wheeler, Bac delivering the opinion : 
“When the defendant recovered back the land, the right of 
the plaintiff to have refunded the money he had paid, and 
which had been applied to the satisfaction of the execution, 
was perfect. (Townsend v. Smith, 20 Tex., 465.)” But again 
we are answered, that these rules and principles might be 
applicable if James C. Moore, our vendor, and the purehaser 
at the foreclosure sale, was the defendant herein; but we sub- 
mit, from the authorities, that an irregular or void judicial sale, 
made at the instance of the mortgagee, passes to the purchaser 
all the rights of the mortgagee, and the purchaser having paid 
the mortgage debt, is subrogated to all the rights of the mort- 


> 


gagee. (Brobst v. Brock, 10 Wall., 519-534; Gilbert v. ( ‘ooley, 
Walker’s Chan., (Mich.,) 494; Jackson v. Bowen, 7 Cow., 13.) 
In the case of Brobst v. Brock the United States Supreme. 
Court said: “An irregular or void judicial sale, made at the 
instance of the mortgagee, carries all the rights the mortga- 
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gee, as such, had In this case, there being no service on 
the mortgagee, the judgment was held to be void as to him, 
and therefore it did not cut off his equity of redemption, nor 
did the sale. Had the judgment been authorized by the ser- 
vice, but erroneously entered, then it would have been valid 
until reversed or set aside, and a sale under it would have 
earried the full title of both the mortgagor and mortgagee; 
but being made at the instance of the mortgagee, and pur- 
porting to be a sale of the land, and carrying the whole 
interest eovered by his mortgage, the mortgagee is estopped to 
deny that all of his rights passed by the sale, and the purchaser 
having paid the mortgage debt, is subrogated to the mortga- 
gee’s rights. A purchaser at a sheriif’s or judicial sale takes 
by the purchase all the right, title, and interest that the defend- 
ant had in and to the land. (Cooper v. Galbraith, 3 Wash... 
546.) Ifthe title is equitable, the parchaser takes the same ; 
(Smith «+. MeCann, 24 How., 398;) and covenants tor title are 
real, and pass with the estate. (4 Greenl. on Real Prop., p. 
S81. Hence, admitting this judgment and sale to be valid as 
against the mortgagee, the purchaser at the said foreclosure 
sale took all the rights of the mortgagee, only leaving, by 
virtue of the nullity of the judgment and sale, to the mortga- 


gor, the right ot redempti yn; and this app ‘lant veing a pur- 
chaser at a judicial sale cf all the right, title, and interest of 
the said James C. Moore in and to this land, did he not take 
all his rights in and to the land? And if J. C. Moore took 
by his purchase, and was subrogated to all the rights of the 
mortgagee, then is not the purchaser from James C. Moore, 


a 
under this judicial sale, taking all the rights of the said J. C, 
Moore, subrogated to all the rights of the nortvagee ¢ 

If. It is a recognized rule of law, that the judgment of 
courts of general jurisdiction, when the court had jurisdiction 
of the person and subject-matter, though erroneous, must stand 
until reversed upon appeal or error. (Kempe v. Kennedy, 5 
Cr., 173; ex-parte Watkins, 3 Pet., 193; Biggs v. Blue, 5 M. L., 
148.) Then the question, Had the District Court of Bowie 
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county jurisdiction when the judgment of foreclosure was ren- 
dered in the case of Moore v. Elliott, condemning said land ? 
It is not denied that there was regular service had upon Elli- 
ott. Then had the court jurisdiction to determine the question 
of homestead vel non? T[ cannot suppose that the appellees will 
contend that the court had not this jurisdiction. Then if the 
court had jurisdiction of the subject-matter and of the person, 
its judgment, though erroneous, cannot be attacked in a collat- 
eral proceeding. But the court below, in his first charge, says: 
“Tf you believe from the evidence that the land in controversy 
was the homestead of L. C. and Martha Elliott, then said sale 
and sheriit’s deed conveyed no title.” Why? Does the pecu- 
liar sacredness of the homestead right vitiate or vacate or annul 
the sanctity and obligation and validity of a solemn adjudica- 
tion of a court of competent jurisdiction ? This question is not 
res integra. It is no new question. 

In Lee v. Kingsbury, 13 Tex., 71, where the appellant, a pur- 
chaser at a mortgage sale, brought action of trespass to try 
title, and the defendant, the appellee in this action, sought to 
set up his homestead exemption, the court says, Wheeler, J., 
delivering the opinion: “It is immaterial, therefore, that the 
lot in question may have been the homestead at the time of 
the execution of the mortgage. That it was not at the time of 
the foreclosure, was conclusively established, as respects the 
matters in controversy in this suit, by the judgment itself; and 
hence the answer setting up that plea was rightly stricken out, 
and evidence to that effect excluded.” Again, in Tadlock v. 
Eccles, 20) Tex., 790, Justice Wheeler delivering the opinion, 
in a much stronger case than the one at bar, uses still stronger 
language, and says that it can make no difference what may 
have been the subject-matter of the judgment, if the court had 
jurisdiction of the subject-matter and the parties, its decision is 
conclusive, and there is nothing in the homestead right to ex- 
empt it from the general rule. He says: ‘There are other . 
rights secured by the Constitution equally as sacred and invio- 
lable. The right of personal liberty and the right of personal 
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security are not less so, yet these and every other right which 
is secured by the Constitution and laws may be divested by the 
judgment of a court of competent jurisdiction.” 

In that ease the children were setting up the homestead 
rights as against the purchaser at the mortgage sale, and the 
court says that “the parent has the right to dispose of the home- 
stead without consulting them. Their domicil follows that of 
the parent,” but says if the wife were here she would not be 
concluded. But Lam answered that I give to these an im- 
proper construction. If so, our Supreme Court misunderstood 
them in the case of Chilson +. Reeves, 29 Tex., 281. The court 
says: *'The defense [of homestead], if true in fact, should have 
been made in the former case. This is well settled upon gen- 
eral principles, and by repeated adjudications of this court,” 
and refers to Tadlock v. Eccles and Lee v. Kingsbury, above 
cited. The same questions came up in the Supreme Court of the 
United States in a case appealed from Illinois, where the home- 
stead act is very similar to ours, in the case of Miller v. Sherry, 
where it was held that a bona-fide purchaser under a sale made 
under the judgment of foreclosure would take the title, and 
could not be questioned in a collateral proceeding upon the 
plea that the property was a homestead, (Miller v. Sherry, 2 
Wall., 273.) And the same ruling is made in Iowa upon a 
mortgage foreclosure. (Haynes v. Meek, 14 Iowa, 320.) But 
they may say that these errors, if errors, were not specifically 
assigned. In reply to this objection, it made, I refer to Co- 
burn v. Poe, 40 Tex., 410, and Beazley v. Denson, 40 Tex., 416. 


[No briefs for appellee are found. | 


Bonner, Associate Justice.—Under the view we take of 
the material issue presented by the record in this case, it does 
not become necessary to decide fully that vexed question, 
What is the homestead estate? Neither does it become neces- 
sary to decide what would be the rights of a mortgagee, or 


one claiming under him under a mortgage of the homestead, 
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when the same were sought to be enforced by sale made after 
the property had ceased to be the homestead. 

This case differs from that of Stewart v. Mackey, 16 Tex., 
56, in this: that here the mortgage was made by the husband 
alone after the homestead rights had attached, and was fore- 
closed without the wife being made a party, and a forced sale 
under judicial process made when the property was still the 
actual homestead of the husband and wife ;—there, the mort- 
gage on the homestead was exeeuted by both husband and 
wife, and the same was sought to be foreclosed after the prop- 
erty had ceased to be the homestead, and after a new one had 
been acquired. 

It also differs from the cases of Brewer vr. Wall. 23 Tex.. 
585; Cross vr. Everts, 28 Tex., 523, and other cases by which 
it is held that a contract made by the husband alone to con- 
vey the homestead is not void, but that damages may be re- 
covered for its breach. 

These decisions are based upon the ground, not that a spe- 
citic performance of the contract could be enforced, but that, 
by the consent or death of the wife, or otherwise, the home- 
stead rights might cease to exist, after which the contract 
could be lawfully performed. 

Under the particular phraseology of the Constitutions and 
statutes of several of the States of the Union, in which it is 
provided that, to make a valid conveyance of the homestead, 
the wife must join in the deed, it has been decided in many 
cases that a conveyance by the husband alone is void, not only 
as to the wife, but as to him also, and that neither would be 
estopped from asserting the homestead rights against the 
alience. (Thomp. on H. and E., sec. 474, citing Dye v. Mann, 
10 Mich., 291; Amphlett v. Hibbard, 29 Mich., 298; Alley v. 
Bay, 9 Iowa, 509; Larson v. Reynolds, 13 Iowa, 579; Richards 
v. Chace, 2 Gray, 385; Morris v. Ward, 5 Kan., 239; Ayres 
. Brobasco, 14 Kan., 190; Kennedy vr. Stacey, 57 Tenn., (Bax.,} 
220; Hoge v. Hollister, 2 Tenn. Ch., 606; Williams ». Starr, 
5 Wis., 534, 550; Hait v. Houle, 19 Wis., 472; Revalk v. 
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» court. 
Kraemer. 8 Cal.. 66; Barber rv. Babel, 36 Cal., 11; Sears vr. 
Dixon, 33 Cal., 326.) 

The same principle is also broadly announced in the case 
of Rogers v. Renshaw, 37 Tex., 625; but as the facts of that 
ease are not fully stated, and as the wife herself was there 
suing for the homestead, it is not quoted with approval or dis- 
approval. There are other decisions of this court which hold, 
that, under certain circumstances, voluntary sales of the home- 
stead, made by the husband alone, are not void absolutely, but 
voidable only; as, where the wife, with the husband, aban- 
doned the old homestead after the sale, and left the State or 
aequir da new one. 

In accord with the doctrine that the husband alone should 
not have the power to incumber the homestead, and as show- 
ing the tendency of our legislation on this question, our pres- 


age, trust 


ent Constitution provides that * * * “No mortg 
deed, or other lien on the homestead shal] ever be valid, ex 
cept for the purchase-money therefor, or improvements made 
thereon, as hereinbefore provided, whether such mortgage, or 
trust deed, or other lien shall have been created by the hus- 
band alone, or together with his wife; and all pretended sales 
of the homestead involving any condition of defeasance shall 


(Const. of 1875, art. 16, see. 50.) 


be void 


This is based upon the theory that the husband, there being 
| 


also a living wife, does not alone represent the homestead 

its of the family. According to Mr. Freeman, the home- 
stead estate is more analogous to an estate by entirety than that 
of joint tenancy, they having alike the four unities of interest, 
title, time, and possession, while the estate, by entirety, has 
the fifth unity of person; that this, unlike an estate by joint 
tenancy, can be vested in but two natural persons only, who 
are regarded as but one in law; who are seized not of an un- 
divided moiety of the whole, but each takes an entirety, and 
are seized p r tout, but not P rms; who cannot alienate SC pa- 
rately, but must alienate jointly; who cannot sever at pleas- 


ure, but hold an estate which, while it remains theirs, is insev- 
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erable ; who cannot have partition unless in a divorce pro- 
ceeding severing their matrimonial relations, and who have 
not the right of survivorship, but upon the decease of either 
spouse the other continues to hold the entire homestead es- 
tate as such. (Freem. on Coten. and Part., sees. 49, 64, 86.) 

The Constitution in force at the date of the mortgage and 
sale under consideration provided that * * * “The home- 
stead of a family * * *- shall not be subject to forced 
sale for any debts hereafter contracted, nor shall the owner, 
if a married man, be at liberty to alienate the same, unless by 
the consent of the wife, in such manner as the Legislature 
may hereafter point out.” (Const. of 1845, art. 7, sec. 22.) 

We are of opinion that it was intended by this language to 
so absolutely prohibit forced sales of the homestead as to ren- 
der them invalid and ineffectual, in and of themselves, without 
further act of the parties, to convey any legal right. (Samp- 
son v. Williamson, 6 Tex., 102.) 

In this view, the sale under consideration being a forced 
sale of the homestead, and not to satisfy an incumbrance for 
the purchase-money, or one otherwise created prior to the time 
when the homestead right attached, did not vest in the pur- 
chaser the title to the homestead, or to his vendee the right to 
be subrogated to his bid at the foreclosure sale. 

We, however, as before indicated, do not express any opin- 
ion as to the rights of the parties claiming under the mortgage, 
nor whether, if their claim is not barred by limitation, they may 
not still be enforced by a new proceeding against the property, 
if the same has ceased to be the homestead. This is a question 
not free from serious difficulty, and is not necessarily involved 
in this case. 

Judgment affirmed. 


AFFIRMED. 


[Opinion delivered November 7, 1879.] 
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W. A. Tlorn v. Wiitram Arnotp Aanp N, ANDERSON, ADM’R. 


1. ESTATES OF DECEDENTS—HOMESTEAD.—The widow and children 
(or either, as the case may be) to whom a homestead was set apart 
under the probate law of 1848, out of an insolvent estate, took an 
estate in fee, freed and discharged from the liens of creditors, unless 
it be for purchase-money, or for work and labor or materials furnished 
in constructing or erecting improvements on the property. 

2. CASES REAFFIRMED.—Reeves v. Petty, 44 Tex., 249, and Green v, 
Crow, 17 Tex., 188, reaffirmed. 

3. ESTATES OF DECEDENTS—IIOMESTEAD.—The widow and children to 


Whom a homestead allowance was made, took an estate in the home- 
stead set apart to them, free from any claim of inheritance by other 
children or heirs not beneficiaries of or entitled to share in the allow- 
ance. 

4, STATUTES CONSTRUED—HOMESTEAD ESTATE.—To construe the stat- 
ute which direets that the property exempt from forced sale shall be 
set apart for **the use and benefit of the widow and children, if there 
be either, or any,”’ so as to include adult children as well as minors, 
would be to lose sight of the object of the statute, in order to give 
effect to the literal import of a single word. 


Apprat from Hunt. Tried below before the Hon. Green J. 
Clark. 

This case was submitted as an agreed case, but neither in 
the record nor in the briefs of counsel can any information be 
obtained as to the distinctive character of the action, unless it 
be found in the judgment, which provides for a partition of 
the land. The ease was docketed below as “ Nathaniel Ander- 
son, administrator, v. W. A. Horn and William Arnold.” 

The agreed case is as follows, viz.: “Andrew McDonald 
died in Hunt county, Texas, in April, A. D. 1870; he left 
surviving him his wife, Mary MeDonald, and his son, John 
C. McDonald, a minor, about twenty years of age, who were 
the only persons living with him at the time of his death upon 
the premises in controversy. Te left also surviving him T. T. 
McDonald, who was then of full age, married, and living at 
his own home, and Elizabeth Arnold, who was also married 


and living with her husband at their home, which was not on 
ll 
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the land in controversy. The premises in controversy consti- 
tuted the homestead of Andrew McDonald at the time of his 
death. 

" Mary McDonald died intestate on the premises in the year 
1873. The estate of Andrew McDonald was wholly insolvent. 
Defendant Horn now holds by deed the interest of said John 
C. McDonald in the premises. Defendant Arnold is the law- 
ful guardian of all the heirs of Elizabeth Arnold, who is dead. 
Plaintiff Anderson is the administrator of the estate of said 
T. T. McDonald, who is also dead, and plaintiff is entitled to 
recover under the deed from Andrew McDonald to T. T. 
McDonald seventy acres of the east end of the land described 
in the petition, and the remaining two hundred acres of said 
land was the homestead of Andrew McDonald at the time of 
his death. At the time of the death of Mary MeDonald, in 
1873, John C. MeDonald, the said minor, had become of {full 
age, had married, and was not then living on the said two 
hundred acres. It was further agreed that Elizabeth Arnold, 
with her husband, was living on a forty-acre tract of land 
adjoining the homestead of the said Andrew McDonald; that 
upon the death of her husband, Elizabeth Arnold and John 
C. McDonald exchanged houses, where they remained, and the 
said Johu C. McDonald continued to cultivate and control the 
land in controversy until the 17th of September, 1874, when 
he sold his interest to defendant [Hlorn; that on the 15th of 
July, 1879, the District Court rendered judgment that the said 
premises be equally divided between the plaintiff Anderson 
and defendant Horn and defendant Arnold, one-third each.” 

Horn moved for a new trial below, which was overruled. 

He assigned for error: Ist. The action of the court in not 
setting aside one-half of the two hundred acres to him as the 
vendee of John C. McDonald; 2d. In dividing the two hun- 
dred acres equally between the heirs of Mary McDonald; 3d. 
In not giving to W. A. Horn, as vendee ot John C. MeDonald, 
one hundred and thirty-three and one-third acres; 4th. In giv- 
ing to W, A. Horn sixty-six and two-thirds acres. 














1879.] Tiorn rv. ARNOLD. 163 


Argument for the appellees. 

Daniel Upthegrove, for appellant. 

I. This being an insolvent estate, the fee-simple title to the 
homestead, at the death of Andrew McDonald, by operation of 
law was cast upon his widow and children. (Green v. Crow, 
17 Tex., 188; Reeves v. Petty, 44 Tex., 252.) 

Il. We contend that the correct construction of article 
1305 of Paschal’s Digest refers to minor children. (Hoffman 
5.) 


If we are correct, we respectfully ask that this cause be 


v. Neuhaus, 30 Tex., 6: 
reversed. 


E. W. Ti rhune and W. ©. Jones, for appellees. 

I. Where a husband dies insolvent and intestate, and no 
administration is had on his estate, leaving surviving a wife 
and children, some adults and some minors, the minors living 
with the mother on the homestead, leaving no property save 
the homestead, and the wife dies intestate after the majority 
of the minors, and no administration is had on her estate. 
and more than four years have elapsed after her death, then 
the homestead is subject to partition among the surviving 
heirs according to quantity and quality, each child getting an 
equal share. (Const., art. 17, sec. 52; Rev. Stats., arts. 2004, 
2005; Pasechal’s Dig., art. 1305; Wright v. Doherty, 50 Tex., 
30.) 

Il. When a husband dies insolvent, the wife surviving has 
a life interest in the homestead, and at her death the home- 
stead is to be divided equally, share and share alike, with all 
her children, the tee being vested in them at the death ot the 
mother, and the homestead is subject to partition when they 
all become of age. (See above authorities.) 

Itt. When a husband dies insolvent, leaving a wife and 
minor children and adult children, the half interest of the hus- 
band in the homestead does not vest absolutely in the wife 
and minor children, and at the death of the wife in the minors, 
each adult only inheriting a child’s interest in the mother’s 
half of the estate, as claimed by appellant, but it vests as 
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stated in the first two propositions of appellees. This is in 
denial of appellant’s propositions. 


Moore, Cuter Justrce.— Whatever may have been the views 
entertained by individual members of the court upon the sub- 


ject as an original question, it must now be held to be defi- 


nitely settled that the widow and children (or either, as the 
ease may be) to whom a homestead was set apart under the 
probate law of 1848, out of an insolvent estate, took an estate 
in fee, freed and discharged from the liens of creditors, unless 
it be for purchase-money, or for work and labor or for mate- 
rials furnished in constructing or erecting improvements upon 
the property. | Reeves v. Petty, 44 Tex., 249; Green vr. Crow, 
17 Tex.. 188.) 

As the rights of creditors are superior to heirs not entitled to 
this exemption, it is a necessary and obvious deduction from 
these decisions, that the widow and children in whose favor 
the allowance is made take a like estate in the property set 


1 
} 
I 


apart to them, free from any claim of inheritance by other 
children or heirs not beneficiaries of or entitled to share in the 
allowance. 

It is claimed that as the statute directs the property exempt 
by the Constitution from execution or foreed sale to be set 
apart for “the use and benefit of widows and children, if there 
be either, or any,” the adult children take the same interest or 
estate in the exempted property as minors. 

In our opinion, such construction of the statute is erroneous 
and untenable. It would be to lose sight of the object and 
purpose of this provision to give effect to the literal import 
of a single word. If the estate is solvent, the exempted prop- 
erty which may have been set apart to the widow and children, 
with the exception of one year’s supply of provisions, shall be 
taken into account in the final partition and distribution of the 
estate; but until the final settlement of the estate, the adult 
children who were not constituents of the family at the death 
of the father cannot participate in the use and enjoyment of 
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the exempted property without defeating the object and pur- 
pose for which it is set apart. This purpose is, evidently, to 
give a home to the constituents of the family remaining after 
the death of the husband and father while the estate is being 
settled, the possession and enjoyment of which cannot be dis- 
turbed or interrupted by the administrator, the creditors, or 
the heirs. 

It is to prevent the disruption of the family, to secure a 
shelter and an asylum for the widow and children who have 
not left the family hearth-stone until the estate can be parti- 
tioned, which object would be defeated if they may be forced 
to divide or share it with other children who have previously 
separated themselves from the family, and, perhaps, have 
formed other and uncongenial ties. 

As the parties to be benefited by the exemption are the 
same, whether the estate is solvent or insolvent, the difference 
in the nature and character of the title which they take cannot 
enlarge or limit the number or character of the beneficiaries 
in the one ease or the other. Nor does the injustice or the in- 
equality that may result among children in the distribution of 
this character of property, address itself to our consideration. 

The views which we have here expressed are believed suffi- 
cient to lead to the proper determination of this controversy 
on another trial. It is unnecessary, therefore, to consider the 
other assignments of error. 


The judgment is reversed and the cause remanded, 
REVERSED AND REMANDED. 


[Opinion delivered November 11, 1879.] 
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DANIEL Cavit v. J. P. ARCHER ET AL. 


EVIDENCE— TRESPASS TO TRY TITLE— AUTHENTICATION. —In tres- 
pass to try title, the plaintiff, after making affidavit to the loss of the 
original, offered in evidence a certified copy from the records of the 
proper county of what purported, on its face, to be a deed from Henry 
Millard as attorney in fact for George W. Glasscock. It was authen- 
ticated for record by the affidavit of a subseribing witness only, as 
follows, viz.: ‘* REPUBLIC OF TEXAS, county of Milam.—Before me, 
Nathaniel C. Raymond, special deputy for Arthur Eldridge, clerk of 
the County Court of Milam county, for this purpose personally came 
and appeared Thomas Dillard, one of the witnesses to the foregoing 
instrument, who acknowledged his signature as such and made oath 
that he saw George W. Glasscock sign the same as the attorney in 
fact for Henry Millard, for the purposes therein expressed. Given 
under my hand and seal, there being no seal of office, this first day of 
June, A. D. 1843.—N. C. RAYMOND, special deputy for Arthur El- 
dridge, clerk’’: Held, ‘To have been properly excluded. 


APPEAL from Milam. Tried below before the Hon. Spencer 
Ford. 

Daniel Cavit brought this suit against J. P. Archer and 
others, defendants below, in the District Court of Milam 
county, to the September Term, 1872, in trespass to try title, 
to recover possession of a league of land patented to George 
W. Glasscock, assignee of William Pharas, situated in Milam 
county, describing the land by metes and bounds, and claim- 
ing title to and possession of the same on the 20th of March, 
1870, when defendants entered and dispossessed them. 

Prior to the January Term of the court, 1873, the defend- 
ants below filed their answer, setting up (1) a general de- 
murrer, (2) a plea of not guilty, (3) plea of the statute of lim- 
itations of three and five years, (4) a suggestion of adverse 
possession for one year in good faith, and (5) valuable improve- 
ments. 

At the same time and in the same answer Henry Millard, 
the vendor of defendants, made himself a party, alleging that 
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he was the equitable owner, defended the suit, and adopted the 
answers of detendants. 
At November Term, 1877, verdict and judgment for Archer 
et al., from which Cavit appealed. 


J. B. Buckholts, F. W. Chandler, and W. M. McGregor, for 
appellant. 

[. The proof by the affidavit is sufficient to establish a rea- 
sonable presumption of the loss of the original, which is shown 
by its date to be an ancient instrument. ( Wallace v. Wilcox, 
27 Tex., 60; White v. Burney, 27 Tex., 50; Hurley v. Bar- 
nard, 48 Tex., 88; Veramendi v. Hutchins, 48 Tex., 553.) 

The deed was made on the 10th of January, 1842, or 1843, 
thirty-four or thirty-five years before it was offered as evidence 
in this cause. 

Il. The deed from George W. Glasscock, by his attorney, 
Henry Millard, to John H. Desmond, was properly recorded. 

The certified copy of the deed from Glasscock to Desmond 
showed the original was made by Millard as the attorney in 
fact of Glasscock, witnessed by Thomas Dillard and John B. 
Jones, containing a clause of general warranty. (McKissick 
v. Colquhoun, 18 Tex., 149; Fulton v. Dunean, 18 Tex., 34.) 

Ill. N. C. Raymond was presumed to have been a duly 
appointed and qualified deputy clerk. 

He signed his name as special deputy clerk of Arthur El- 
dridge. Besides, plaintiff proposed to prove that said Arthur 
Eldridge was clerk and N. C, Raymond his deputy at the time 
the authentication was taken. (McKissick v. Colquhoun, 18 
Tex., 149-153; Butler v. Dunagan, 19 Tex., 559.) 

It was a clerical error of the clerk in saying that Thomas 
Dillard made oath that he saw George W. Glasscock sign the 
same as the attorney in fact of Henry Millard. 

The copy of the deed shows that George W. Glasscock was 
the principal and Henry Millard the attorney in fact, both in 
the body of the deed and the signature. (Fulton rv. Duncan, 
18 Tex., 47; MeKissick v. Colquhoun, supra.) 
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Davis & Beall, for appellees. 

I. If the affidavit of J. A. Buckholts did lay a sufficient 
predicate for the introduction of a copy of the deed from Mil- 
lard, agent of Glasseock, to Desmond, still the copy should 
have been excluded, beeause the original had not been prop- 
erly recorded. 

The copy of the deed shows that it was executed by Millard, 
acting as agent for Glasscock, and was witnessed by Thomas 
Dillard and John B. Jones. It was proved up by said Dillard, 
subscribing witness, who swore that he saw Glasscock sign the 
same as attorney in fact for Millard. It was proven up before 
« Nathaniel C. Raymond, special deputy for Arthur Eldridge, 
clerk of the court of Milam county, for this purpose.” There 
was no seal of office, nor a private seal, nor a scroll used for a 
seal, affixed to his certificate, and he signed said certificate as 
special deputy. 

Il. There was no such officer authorized by law as a special 
deputy for the particular purpose of proving up a deed for 
record, and the law will not presume that one claiming thus 
to act was duly appointed. (Rose r. Newman, 26 Tex., 134; 
Cook v. Knott, 28 Tex., 90; Frizzell v. Johnson, 30 Tex., 31.) 


Bonner, Associate Justice.—This was an action of trespass 
to try title for a league of land situated in Milam county, pat- 
ented to George W. Glasscock, brought by the plaintiif and 
appellant, Daniel Cavit, against the appellees, J. P. Archer 
and others. 

Judgment was rendered against the plaintiff, from which he 
prosecuted this appeal. 

The plaintitt, in his pleadings, specially deraigned his title 
to the land in controversy, a necessary link in which was a 
deed from the patentee (Glasscock) to one Desmond. 

Having made, as he contends, proper affidavit of the loss 
of this original deed, he offered in evidence a certified copy 
from the records of the office of the clerk of the County Court 
of Milam county of that which purported to be a deed exe- 
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cuted by Henry Millard as attorney in fact for George W. 
Glasscock to Desmond, of date January 10, 1842. 

To the introduction of this certified copy, defendants inter- 
posed several objections, and the copy was excluded by the 
court. Under the disposition we make of the case, it is nec- 
essary to consider but one of these objections. 

The deed purported to have been proven up for record by 
Thomas Dillard, one of the subscribing witnesses, as shown by 
the following certificate of authentication appended to it: 
“Repusiic or TEXaAs, 

County of Milam. 

* Before me, Nathaniel C. Raymond, special deputy for Ar- 
thur Eldridge, clerk of the County Court of Milam, for this 
purpose personally came and appeared Thomas Dillard, one 
of the witnesses to the foregoing instrument, who acknowl- 
edged his signature as such and made oath that he saw George 
W. Glasscock sign the same as the attorney in fact for Henry 
Millard for the purposes therein expressed. 

“Given under my hand and seal, there being no seal of 
office, this first day of June, A. D. 1843. 

«N.C. Raymonp, 
* Special deputy for Arthur Eldridge, Clerk.” 

There was no evidence offered of the execution of the orig- 
inal deed, except this copy. In commenting upon the statute 
which permits, under certain regulations, certitied copies of 
deeds to be used as evidence in place of the originals, (Pas- 
chal’s Dig., art. 3716,) this court has said that there ought to 
be a strict compliance with the statute, it being in derogation 
of the common-law rules of evidence. (Crayton v. Munger, 
11 Tex., 234; Butler v. Dunagan, 19 Tex., 566.) 

Although liberality of construction should be indulged in 
regard to mere clerical mistakes and omissions in the reeord 
made of instruments at an early day in Texas, yet we do not 
think that such defect, in substance, as affirmatively appears 
in the affidavit under consideration, should be held to be a 
sufficient compliance with the statute providing the mode of 
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authentication for record, or that the deed was a duly recerded 
instrument “after being proven or acknowledged in the man- 
ner provided for by the laws in force at the time of its regis- 
tration.” (Paschal’s Dig., arts. 3716, 4973, 4974, 4976.) 

The deed upon its face, as shown by this copy, does not 
appear to have been made by Glasscock in person, but, for 
him, by his attorney in fact, Henry Millard; yet the subserib- 
ing witness swears that he in fact saw George W. Glasscock 
sign the same as the attorney in fact for Henry Millard, a 
party in whom it is not pretended was the legal title. 

To permit such record to be held valid, would virtually 
override the statute and supply by intendment its positive 
requirements, 

The original deed not having been properly recorded, the 
certified copy was not admissible as evidence, and the court 
did not err in exeluding it. (Holliday v. Cromwell, 26 Tex., 
188; Deen v. Wills, 21 Tex., 642.) 

The want of competent evidence to establish a material link 
in plaintiff’s chain of title being fatal to his suit, it is not nee- 
essary to pass upon the other alleged errors assigned. 

Judgment affirmed. 


AFFIRMED, 


[Opinion delivered November 11, 1879.] 


JEssE Estett v. J. B. D. Cous. 


1. PURCHASER—T'RESPASS TO TRY TITLE—In trespass to try title, the 
defendant pleaded, in substance, that the common vendor of both 
plaintiff and defendant, who was also a party to the suit, had, before 
the plaintiff’s purchase, sold to defendant, who had paid a part of the 
purchase-money and made valuable improvements; that defendant's 
contract of purchase contained no stipulation for its forfeiture, or for- 
feiture of payment and improvements, on non-payment of the pur- 
chase-money notes; that the common vendor had, when defendant 

bought, falsely represented his title to be clear; that he proposed to 
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bring the unpaid purehase-money into court, to be paid on a deeree 
of title protecting him against the outstanding claim, and that the 
common vendor was insolvent: Held, That the answer snfficiently 
excused the failure to pay, to prevent—if true and unrebutted—the 
forfeiture claimed, and the eourt erred in striking it out. 

2. PARTIES—EQUITY.—In a suit by an insolvent vendor against the ven- 
dee to enforee payment of purchase-money for land, the vendee has, 
as against his vendor, the right in equity to have the claimants of an 
outstanding grant, who assert title, ealled in, and have the question 
settled before he ean be evicted or required to pay the balance of the 


purchase-money., 


AppraL from McLennan. Tried below before the Hon. X. 
B. Saunders. 

Suit was brought by J. B. D. Cole against Estell to try title 
to the southeast quarter of the Gholson league of land in Me- 
Lennan county. 


, general demurrer; second, gen- 


The defendant pleaded, first 
eral denial; third, not guilty. Subsequently, by amendment, 
he made Jobn Chism, his vendor and warrantor, a party, and 
also G. J. and J. P. Martinez del Rio, claimants of an eleven- 
league grant covering the land involved, and prayed that the 
Rios and his warrantor be compelled to join issue as to title. 
Citations were issued, served, and returned. 

All the parties appeared, but, upon motion of plaintiff, the 
Rios were dismissed from the ease, and the trial proceeded, 
resulting in a verdict and judgment for plaintiff for the land 
and $500 as rent against defendant Estell, and in favor of Chism 
against Cole for $2,127.16, being balance of purchase-money 
due by Cole to Chism for the land. From this judgment 
Estell appealed. 

The defendant, in his amendment, in the nature of a cross- 
bill, set up his purchase under written contract or conveyance 
by John Chism to him, on the 15th day of January, 1867, at 
which time Chism represented that his title to the land was 
clear and indisputable; that there was no adverse claim or 
outstanding title to the land; that defendant, induced by 
these representations, and not knowing anything to the con- 
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trary, made the purchase, paid Black $500 at thé instance and 
request of Chism as part of the consideration, and gave his 
notes for the balance of the purchase-money, and was placed 
in possession by Chism; that he had made permanent and 
valuable improvements on the land under and by virtue of 
said purchase and possession, in good faith, of the reasonable 
value of $2,500, and which had enhanced the value of the 
whole tract $5,000. The defendant pleaded various equitable 
excuses for the non-payment of the notes to Chism, among 
which was the existence of an outstanding older grant issued 
to Joaquin Moreno, covering the land in controversy, which 
grant was now claimed by G. J. and J. P. Martinez del Rio, 


upon which suit had been commenced in the United States 





Cireuit Court, at Austin, against the defendant, by said Rios, 
for the recovery of said land, and service was had on detend- 
ant on or about the day of November, 1873; that of all 
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this Chism was notified, but that he (Chism) neg 
failed to defend the title and possession of the defendant in 
said cause as he was bound to do by said writing obligatory, 
&e.; that Chism was insolvent and could not make good his 
warranty to defendant in case the Rios should hold the land. 
He | raved that Chism and the Rios be made parties to the suit, 
and caused citations to be issued, served, and returned. 

John Chism, the vendor and warrantor of both plaintiff and’ 
defendant, answered: “That said claim [of said Rios] was a 
cloud upon his said legal and equitable rights, and that how- 
ever it may be decided by the court as to the title of said tract 
of land as between the original parties to this suit, 
he will be liable to the one or the other on his warranty, if it 
should turn out that the said claim of the said Rios is valid 
and superior,” therefore “the said Rios are proper and neces- 
sury parties. He therefore prays * * * they be held to 
answer and set up their title, if any they have,” Xe. 

The Rios appeared by their attorney; filed their petition. 
and bond for removal of the case to the Federal court. The 


defendant Estell amended and coneurred in the answer and 
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cross-petition of Chism in reference to the Rios’ title, that the 
same was a cloud upon Chism’s title, and would remain as 
such upon defendant’s title should he succeed in the suit. He 
therefore prayed that the same might be adjudicated herein as 
praved for by Chism. 

It should be observed that defendant prayed the court, in 
the alternative, to proceed and determine the issues of faet 
presented and record the same, and to suspend the judgment 
until Chism could be able to make a clear, legal, and valid 
title to the land in accordance with his representations and 
said writing obligatory; “and, when this is done, défendant 
prays to bring into court the balance due by him, after deduct- 
ing his damages and equitable offsets aforesaid, and that the 
court decree title to this defendant and eancel and annul the 
claim of plaintiff;” that in case the court shall hold that the 
warranty of Chism was a sufficient protection against the claim 
of said Rios, then he prayed, in reconvention, $200 expenses, 
&e., and a reduction of the balance due pro tanto, and that he 
be permitted to bring into court the balance due, to be paid, &e., 
as in above prayers. All of which was stricken out. 

The pleadings are quite lengthy, and many other facts set 
forth strangely complicating the case, but it is believed the 
foregoing presents it as decided. 


James C. Walker, for appellant. 

I. Where the same land has been sold by the same vendor 
to two different purchasers, the second purchaser, with notice 
of the first sale, takes (if anything) subject to all the rights 
and equities of the first purchaser against the common vendor; 
he stands in the place and stead of the vendor. (Austin ¢. 
Ewell, 25 Tex. Supp., 407; Story’s Eq., sees. 395, 396. 

“TIe will be decreed to convey the land in the same man- 
ner as his vendor.” (Id., sees. 784-788; Chesterman v. Gard- 
ner, 5 Johns. Ch., 29.) 

Il. A defendant sued for the recovery of land which he had 
purchased upon the representation of the vendor that his title 
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was clear and unquestionable. The defendant, paying part of 
the purchase-money and giving his notes for the balance, and 
being placed in possession by the vendor, and having made 
permanent and valuable improvements thereon, and failing to 
pay the notes because of an older outstanding title, of which 
he had no notice and did not assume the risk of in such pur- 
chase, has the right to call in his vendor and the owner of 
such outstanding title, and have the issue of title between such 
owner and his vendor adjudicated before he can be evicted by 
his vendor, or by a subsequent purchaser with notice. (Wil- 
liams v. Bankhead, 19 Wall., 571; Harris v. Smith, 2 Dana, 12; 
Jemaret v. Bennett, 29 Tex., 263; Ayres v. Duprey, 27 Tex., 
604; Cooper v. Singleton, 19 Tex., 268; Dangertield v. Pas- 
chal, 20 Tex., 551; Herrington rv. Williams, 31 Tex., 458; 
Story’s Eq. Pl., sec. 372; Caldwell v. Taggart, 4 Pet., 190.) 

Ill. In the event that the Rios’ title be held wood, then de- 
fendant has a just claim against them, and a lien on the land 
for reimbursement for his improvements placed on the land. 
(Bailey +. White, 15 Tex., 119; Powell v. Davis, 19 Tex., 584; 
Basset v. Nosworthy, 2 Lead. Cas. in Equity, 49; Savage ¢. 
Foster, 9 Mod., 35*; 2 Story’s Eq., sec. 1237.) 

[V. Plaintiff alleged that, by the failure of Estell to pay the 
votes, the contract with Chism was forfeited by Estell. He 
(Estell) had the right to show the contrary, which was the 
purpose and intent of the pleas so stricken out under this third 
demurrer, (Tarpley v. Poage, 2 Tex., 148; Smith v. Clopton, 
4 Tex., 114; Copeland v. Gorman, 19 Tex., 253; Perry v. Rice, 
10 Tex., 372; Hays v. Bonner, 14 Tex., 631; Patterson v. Good- 
rich, 3 Tex., 355; Lawrence v. Simonton, 13 Tex., 224; Fuller- 
ton v. Doyle, 18 Tex., 10; Taylor v. Johnston, 19 Tex., 354; 
Cooper rv. Singleton, 19 Tex., 260; Hurt v. McReynolds, 20 
Tex., 599; Hild v. Linne, 45 Tex., 476.) 

V. If Estell paid part of the purchase-money and made val- 
uable improvements under said contract, then Chism could 
not, at his own private option, cancel said contract for the 
mere uon-payment of the balance, without having first ten- 
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dered to Estell reimbursement of the part so paid, and reason- 
able compensation for his improvements. (Thomas v. Beaton, 
25 Tex. Supp., 318; Hays v. Bonner, 14 Tex., 631; Patrick v. 
Roach, 21 Tex., 254; see, also, cases cited under first proposi- 
tion.) 


Sleeper, Jones & Kendall, and Walton, Green & Hill, for appel- 
lees. 

I. A defendant cannot delay the plaintiff in the suit in ob- 
taining his proper relief by bringing in third parties and rais- 
ing new issues as between himself and such parties, nor as 
between the plaintiff and third parties, unless, in this latter 
ease, the determination of such new issues is absolutely essen- 
tial to the due administration of justice in the particular case, 
(Carothers v. Thorp, 91 Tex., 361 . Eecles v. Hill, 13 Tex.. 67; 
Dunean v. Magette, 25 Tex., 257; Demaret v. Bennett, 29 Tex., 
270; Ayres v. Duprey, 27 Tex., 604.) 

IT. A defendant, in a case of this character, can only show 
non-forfeiture of his contract by pleading and proving waiver 
or extension of time in which to pay, estoppel in pais, a tender 
of the purchase-money, or some equivalent defense. (Estes 
v. Browning, 11 Tex., 246; Primm v. Barton, 18 Tex., 226; 
Edwards v. Atkinson, 14 Tex., 376; Hill v. Still, 19 Tex., 84; 
Haldeman v. Chambers, 19 Tex., 40; Fullerton v. Doyle, 18 
Tex., 13.) 

If. Appellant had no notice of the alleged outstanding title 
until after all the purchase-money notes had matured and 
default made in the payment thereof. 

1. The executory contract of sale was made on January 16, 
1867. 

2. The three purchase-money notes were each dated Janu- 
ary 15, 1867, and payable in one, two, and three years, 

3. The outstanding title in Morino or the Rios was recorded 
in McLennan county August 15, 1870. 

4. The Morino or Rios eleven-league title was issued April, 
1835, but not recorded until August, 1870. 
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5. The date of the Gholson title, the southeast quarter of 
which is now in controversy, is not shown in the record. The 
transcript does not disclose which is the older title. (‘Tarpley 
vr. Poage, 2 Tex., 148; Forston vy. Caldwell, 17 Tex., 628; 
Perry v. Rice, 10 Tex., 373; Brock v. Southwick, 10 Tex., 68 ; 
Todd v. Caldwell, 10 Tex., 240.) 

IV. We submit that it was not competent, under the facts 
stated by appellant, for the defendant, by cross-issues and new 
parties, to delay plaintiff in obtaining his relief as prayed. 
(Johnson rv. Davis, 7 Tex., 174; Bowers v. Chaney, 21 Tex., 
367; Garrett v. Gaines, 6 Tex., 446; Legg v. McNeill, 2 Tex., 
429, 

V. A vendee is not allowed to dispute the title of his vendor. 
(Fullerton rv. Doyle, 18 Tex., 14.) 

VI. A default in the payment of the purchase-money notes 
in this case, under the terms of the contract gave the vendor 


= * 


the right to sue for the land or to sell it again. 

1. Plaintiff proved that, before suit, he demanded possession 
of defendant, and offered to deliver his (defendant’s ) notes, 
which possession defendant refused to deliver, and said that 
plaintiff could keep the notes. 

2. One Barnes, who claimed to be the general agent of 
defendant’s vendor, Chism, came to Waco just before the 
time the land was sold to plaintiff Cole, and demanded pay- 
ment of the purchase-money notes. Barnes had defendant’s 
notes. Defendant offered to pay Barnes $1,000, which he 
was willing to receive; but the money was not paid, because 
defendant was advised by his attorney that, unless Barnes had 
a power of attorney from Chism, he (defendant) would be lia- 
ble to pay the notes again to Chism. Defendant told Barnes 
that if he would get a power of attorney from Chism to receive 
the money, he would pay that amount. Barnes, at that time, 
had no power of attorney. (Sharp v. Baker, 22 Tex., 314; 


Searborough v. Arrant, 25 Tex., 132; Estes v. Browning, 11 


Tex., 243; Walker v. Emerson, 20 Tex., 711; Whiteman v. 
Castlebury, 8 Tex.. 442; Secrest v. Jones, 21 Tex., 132; Hild 
v7 ? ’ ’ 
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vr. Linne, 45 Tex., 477; Peters r. Clements, 46 Tex., 124; 
Edwards v. Atkinson, 14 Tex., 376; Hart v. Bullion, 48 Tex., 
99().) 


Goutp, AssocraTE Justice.—It appeared by the averments 
of the amended answer that the contract was executory on the 
part of the vendor, but that the vendee had paid to a third 
party a part of the consideration, and had made large and val- 
uable improvements; and that the contract contained no ex- 
press stipulations for its forfeiture, and the forfeiture of the 
payment and improvements made, on the failure of the vendee 
to pay the purchase-money notes. The matters stated in this 
answer show such excuse for the failure of vendee to pay, and 
such misrepresentation and default on the part of the vendor, 
Chism, as to make it inequitable in the vendor to treat the 
contract as rescinded, and to resell the land, regardless of the 
payment and improvements, without some previous notice to 
the vendee. The amended answer proposed to bring the pur- 
chase - money into eourt, less some deductions claimed. The 
answer appears to have been stricken out on the ground that 
Estell had forfeited his contract and all payments and expendi- 
tures made thereunder. 

Our opinion is, that this answer sufficiently excused the fail- 
ure to pay to prevent (if true and unrebutted by other facts) 
the forfeiture claimed, the defendant proffering to bring the 
unpaid purchase-money into court, and that the court erred in 
striking it out. (Cooper v. Singleton, 19 Tex., 260; Taylor v. 
Johnston, 19 Tex., 354; Sharp v. Baker, 22 Tex., 306; Dem- 
aret r. Bennett, 29 Tex., 267; Hays v. Bonner, 14 Tex., 631; 
Bingham on Exee. Cont., ch. 12, p. 818.) 

The answer of Estell showed that by reason of the claim of 
the Rios to the land, and of the pecuniary irresponsibility of 
Chism on his warranty, he was in danger of loss, and sought to 
have Chism and these claimants made parties to litigate their 
respective claims. Accordingly, Chism and the Rios were 
brought in, and no objection to the proceeding comes from 

12 
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Syllabus. 
them. Cole, the plaintiff, to whom Chism had resold, and 
who stood in the shoes of his vendor, was the objecting party, 
and his objection was sustained as to the two parties named 
Rio, opposing claimants of the land. 

The authorities cited by appellant support the right of the 
vendee, as against his vendor seeking to enforce payment at 
law, to resort to equity and make the oppositig claimant a 
party. (Harris vr. Smith, 2 Dana, 11,12; Simpson ¢. Hawkins, 
1 Dana, 303; Cooper v. Singleton, 19 Tex., 267.) 

It is the opinion of the court that the objection to the Rios 
being made parties was improperly sustained. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED 


[Opinion delivered November 14, 1879.] 


Hovston AND Texas CenTRAL Rarttroap Co. vy. Wiiuram 8. 


SMITH 
1. DAMAGES—CONTRIBUTORY NEGLIGENCE.—To entitle one to recover 


damages for injuries inflicted by the negligence of another, he must 
have used that degree of watchfulness and precaution which persons 
of ordinary care and prudence would naturally and reasonably use 
under like circumstances to prevent the injury. 

2.:CONTRIBUTORY NEGLIGENCE.—Contributory or codperative negli- 
genee exists when the act producing the injury would not have hap- 
pened but for the negligence or wrong of both parties. 

3. DAMAGES — NEGLIGENCE.—In suit against a railroad company for 
damage for injury caused by the negligent ruuning of an engine and 
train of cars: Held, That if, after the impending danger became 
known to defendant, it failed to use such ordinary care as would have 
prevented the injury, and injury resulted as a consequence thereof, 
the road would be liable, This liability would be increased if, under 
such circumstances, the injury was inflicted willfully and wantonly in 
a manner showing a reckless disregard of life or property. 


4., PRESUMPTION-—-DAMAGES—N EGLIGENCE.—T'he law presumes that a 
] 


_ person walking upon a railroad track will leave the same in time to 
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Statement of the case 


prevent injury from an approaching train of which he has know!l- 
edge, or should have, by the use of the senses of hearing and seeing, 
and the managers of the train may act on this presumption. 


5. FACT CASES.—See case for facts in which the court trying the cause 
Was not authorized in assuming in the charge that the negligence of 
the plaintiff was slight only. 

6. WITNESS—EVIDENCE.—ASs a general rule, the’ correct practice is for 
a Witness, who does not testify as an expert, to state facts, and leave 
deductions therefrom to be drawn by the jury. 

7. FAcT CASES.—Sce case for facts which did not authorize a verdict for 
plaintiff, in a suit for damages for injury to the person, against a 
railroad company. 

Error from Robertson. ‘Tried below before the Hon. 
Spencer Ford. 

Suit brought April 21, 1877, by Smith, defendant in error, 
to recover of the Houston and Texas Central Railroad Com- 
pany $25,500 damages for personal injuries, claimed to have 
been caused on the 3d of January, 1877, within the corporate 
limits of Calvert, by the Houston and Texas Central Railroad 
Company, whose employees in operating and running an 
engine and train of cars over the company’s track struck 
Smith, who at the time was walking along and over said 
track, throwing him off and inflicting upon him serious 
injuries. 

Defendant answered by general demurrer, plea of not guilty, 
and plea of contributory negtigence. 

Plaintiff alleged in his petition that at the time he was in- 
jured he was walking along and over defendant’s track in the 
corporate limits of Calvert, with his face turned in a northerl 
direction, and that while traveling, unmindful of any danger, 
defendant’s engine and cars approached from a_ southerly 
direction at a speed rapid and contrary to the ordinances of 
Calvert, struck him, threw him with great violence from the 
track, crushed his foot, destroyed one of his eves, and other- 
Wise injured him; and that by reason of a north wind prevail- 
ing at the time, and the noise made by the machinery of an 
oil mill near by, he did not and could not hear the engine 
and cars as they approached him. 
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Defendant’s demurrer was called to the attention of the 
court, and overruled. 

The evidence of plaintiff showed that at the time he was 
injured he was walking along the railroad track going north; 
that the train which struck him came from the south; that he 
had walked on the track about three hundred yards before he 
was struck; that he may have been drunk; expected he was; 
that he did not see or hear the train which struck him, or 
hear the noise of the oil mill near by; that he was not pay- 
ing attention to the mill; was not paying attention to any- 
thing; that there was a street or road on the right-hand side 
of the track, but he was walking on the track; that he knew 
nothing for ten days afterwards; had his foot amputated, lost 
his left eye, and had his olfactory nerves destroyed; that the 
engineer did not blow the whistle or ring the bell; that the 
train was running sixteen miles an hour, and he could not 
escape from it. 

The witness Volenta (plaintiff’s witness) testified that when 
plaintiff was run over he (witness) was in his room, looking 
through the window; that his attention was first attracted by 
the whistling of the train; that they whistled three times; 
thought the train was going eight or ten miles an hour; had 
himself been a brakeman and engineer two years of his life 
on a railroad; the whistling was an alarm signal, and meant 
“put down brakes and stop”; that it was about sixty yards 
from where he first heard the alarm signal sounded to where 
he found plaintiff lying; could not see the cars strike plaintiff; 
after he was struck the train went three hundred yards; when 
running at six miles an hour, a train can be stopped in its own 
length; at the rate the train was going, it could not have 
been stopped from the time it whistled before plaintiff was 
struck; it was a cold evening and a cold wind; the oil mill 
was if operation; did not know whether it was running when 
plaintiff was struck; heard three whistles at the window; went 
to the door at once, and saw plaintiff lying by the track; they 
whistled all the time after he left the window. 
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Argument for the appellee. 





May 80, 1878, there was verdict for plaintiff Smith for 
$5,000, and judgment entered in accordance. 
Defendant made a motion for a new trial, and it being over- 
ruled, gave notice of appeal to the Supreme Court. 
The case came up on error. 


Davis, Beall & Kemp, for plaintiff in error. 

[. The court erred in overruling defendant’s demurrer for 
the reasons stated in the first assignment of error. (Shear. & 
Red. on Neg., p. 491; Mulherrin rv. D. L. & W. R. R. Co., 15 
Am. R. R. Reps., 456; Illinois Central Railway Co. v. God- 
frey, Am. Law Reg. (N. 8.) for May, 1875, vol. 14, p. 290; 
O'Donnell v. Providence and Worcester R. R. Co., 6 R. L., 
211; Railroad Co. v. Norton, 12 Harris, (24 Penn. St..) 465.) 

If. The court erred in the third paragraph of the charge, 
wherein the jury were instructed: “If, however, plaintiff was 
guilty of some slight degree of negligence not amounting to a 
want of ordinary care, that 1s, such cure as is usually exer- 
cised by — men in like circumstances, and the agents 
and employees of defendant failed to exercise ordinary care, 
in consequence of which plaintiff was injure - find for plain- 
tiff; because the instruction was not applicable under the facts 
proved, since the evidence proved the absence of ordinary 
care on the part of plaintiff, and established gross negligence 
on his part; and further, because the instruction given is not 
law. (Shear. & Red. on Neg., sees. 33, 34, 37, 487, note 3; 
Lacy’s R. R. Dig., sec. 47, p. 451.) 


Collard re Fiel ld and W. H. Hamman, for appe lle »e. 

I. There was no error in overruling defendant’s general 
demurrer to plaintiff’s petition. The exception was in favor 
of general demurrer. (Texas and Pacific Railway Co. v. Mur- 
phy, 46 Tex., 360.) 

If. The third paragraph of the charge was good law and 
applicable to the case, viz.: “If, however, plaintiff was guilty 


of some slight degree of negligence, not amounting to a 
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want of ordinary care, that is, such care as is usually exer- 
cised by prudent men in like cireumstances, and the agents 
and emplovees of defendant failed to exercise ordinary care, 
in consequence of which plaintiff was injured, find for plain- 
tii.” (Texas and Pacific Railway Co. rv. Murphy, 46 Tex., 
368; Lacey’s Railway Dig., 458; Id., 460; Id., 282; Phila- 
delphia and Trenton Railroad Co. v. Hagan, 47 Penn. St., 
244; Whiton v. Chicago and Northwestern Railroad Co., 2 
Bissell, (U. S..) 282; Llinois Central Railroad Co. +. Middles- 
worth, 46 Ill, 494; 388 DL, 870; 51 TL, 333; 49 TIL, 500; 29 
N. Y., 383, 391; 35 N. Y., 9, Shear. and Red. on Neg.. secs. 
25, 29, 31-56; Reeves vr. Delaware, Lackawanna and Western 
Railroad Co., 30 Penn., (6 Casey,) 461. 

It1. In the fourth paragraph of the charge of the court, the 

] 


ecourt gave the law ap slieable to intoxieation of Naintilf and 
P| | 


negligence of plaintiff contributing to his injuries in terms as 
favorable as, OF More favorable than. defendant COl ld ask; and 
the charge asked by defendant was not the law of the case, as 
it «id not present the whole case, and took the question of 
fact of negligence away from the jury. 

The fourth paragraph of the charge is: «If plaintiff went 
upon and was walking along the track of defendaut’s road, at 
a place not used as a crossing, and the engineer signaled be- 
fore the plaintiff was struck, and in time for plaintiff to have 
got off before he was struck, and he refused to do so, or was 
unable, in consequence of intoxication, to understand the sig- 
nal or step from the road, and was run upon and injured, he 
cannot recover.” (‘Texas and Pacific Railway Co. +. Murphy, 
46 Tex., 865; 70 Penn., 357; Weil +. Express Co., 27 Phil., 
245; 2 Redtield on Law of Railroads, 249; Robinson rv. New 
York Central Railroad Co., 65 Barb., (N. Y.,) 146.) 

[V. The error complained of in the fourth assignment is not 
well taken, because plaintiff Smith says he did not hear the . 
whistle. 

Smith says he did not know what kind of train ran over 
him; did not see it; never did see it; did not hear steam 
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whistle or bell ringing on the train. (Texas and Pacific Rail- 
way Co, r. Murphy, 46 Tex., 360.) 

\. There was no error in overruling defendant’s motion for 
au new trial, and there was no evidence that established the 
fact that plaintiff was guilty of such contributory negligence 
as debarred his recovery. (Texas and Pacific Railway Co. 
«. Murphy, 46 Tex., 360-370; 2 Bissell, (U. 8.,) 282; Jetter 
v. New York and Harlem Railroad Co., 2 Abbott, (N. Y. Ct. 
of Ap..) 458; Pennsylvania Railroad Co. v. Kelly, 31 Penn. 


St.. 572; 45 Mo., 255; 50 Mo., 461; 17 Ind., 102.) 


Bonner, Associate Justice.—The first assignment of error 
is, that “the court erred in overruling defendant’s demurrer 
to plaintiff’s petition, because plaintiif’s petition showed that 
at the time of his alleged injuries he was walking along de- 
fendant’s track, using the same for his own purposes, thereby 
placing himself in the wrong and contributing to the injuries 
sustained.” 

The general law of contributory negligence may be thus 
briefly stated: “One who is injured by the mere negligence 
of another cannot reeover at law or in equity any compensa- 
tion for his injury if he, by his own or his agent’s ordinary 
negligence or willful wrong, proximately contributed to pro- 
duce the injury of which he complains, so that but for his 


concurring and coéperating fault the injury would not have 


happened Lo him. except where the more proximate enuse of 
the injury is the omission of the other party, after becoming 
aware of the danger to which the former party is exposed, to 
use a proper degree of care to avoid injuring him.” (Shear. 
& Red. on Neg... see. 25. 

To entitle the plaintiff to recover he must have used ordi- 
nary care to have prevented the injury; that is, that degree 
of watclifulness and precaution which persons of ordinary care 
and prudence would naturally and reasonably use under sim- 
ilar circumstances of danger. 


If, however, in consequence of the want of ordinary care on 








> n 


184 H. anp T. C. R. R. Co. v. Smirn. [Tyler Term, 


the part of plaintiff, he was guilty of such negligence as prox- 
imately contributed to his danger, so that it both concurred in 
the transaction and cooperated in the injury, then he cannot 
recover. This mutual, contributory, or cobperatir e negligence 
or wrong exists when the act producing the injury would not 
have happened but for the negligence or wrong of both par- 
ties. 

The question is not whether the fault of the plaintiff caused 
the injury, but whether it contributed to it. 

The rule ot contributory negligence is based not so much 
upon considerations of what is just to the detendant as upon 
those of public policy, whieh require that every one sh vuld 
take reasonable care of his own person and property, and upon 
the further principle, that when both parties are in fault, the 
law, as a general rule, will withhold its aid and leave them to 
the consequences of their own wrong. 

If, after the impending danger becomes known to the de- 
fendant, he should then fail to use such ordinary care as would 
have prevented the injury, and the same results as a conse- 


quence thereof, then another principle of law governs, and 
the defendant would be liable; and this liability would be in- 
creased if, under such circumstances, the injury was inflicted 
willfully and wantonly, in a manner showing a reckless disre- 
gard of life or property. — ( Shear. & Red. on Neg., eh. 5, and 
authorities cited in notes.) 

In the pleading under consideration, it is affirmatiy ely auver- 
red, both that the defendant failed to give the usual signals of 
warning, and that the injury was maliciously inflicted. These 
allegations, being taken as true, were suflicient to sustain 
plaintifi’s cause of action on general demurrer, and the court 
did not err in overruling the same. 

The second assignment of error is, that “the court erred in 
the third paragraph of the charge, wherein the jury were in- 
structed: «If, however, plaintiff Was guilty of some slight degree 
of negligence not amounting to a want of ordinary care, that 


is, such care as is usually exercised by prudent men in like 
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circumstances, and the agents and employees of defendant 
failed to exercise ordinary care, in consequence of which plain- 
tiff was injured, tind for plaintiff;’ because the instruction was 
not applicable under the facts proved, sinee the evidence 
proved the absence of ordinary care on the part of plaintiff, 
and established gross negligence on his part; and further, 
because the instruction given is not law.” 

The law presumes that a person walking upon a railroad 
track will leave the same in time to prevent injury from an 
approaching train of which he has knowledge, or should have, 
by the ordinary use of the senses of hearing and seeing, and 
the managers of the train may act upon this presumption. 
(Railroad Co. v. Miller, 25 Mich., 279; Indianapolis and Vin- 
cennes Railroad Co. rv. MeClaren, 62 Ind., 566.) 

A ( ording to the evidence ot the plaintiff himself, he walked 
upon the railroad track three hundred yards, although there 
Was 2 street or road upon the right side of the same which he 
could have used; he Was not paying attention to anything, 
and he had been drinking, and might have been intoxicated ; 
and the other testimony showed that he was in this condition, 
and also that the alarm-whistle sounded for a distance vary- 
ing, according to the different witnesses, from two hundred 
yards to twenty feet of the place where the injury was in- 
flicted. 

It “comparative” negligence can in any event avail the 
plaintiff, and that it cannot is now generally heid by the most 
important courts in America, (Shear. & Red. on Neg., sec. 37, 
citing several authorities in note 5,) yet, in our opinion, the 
evidence in this case, as applied to the law, did not warrant 
the court in assuming as a hypothesis for the third paragraph 
of the charge that the negligence of the plaintiff was slight 
only, and consequently the second assigned error was well 
taken. (Shear. & Red. on Nege., sees. 488, 491. and note 5 to 
sec. 29; Brand v. Railroad Co., 8 Barb., 368; Railroad Co. v. 
Heilman, 49 Penn., 60; Butterfield v. Railroad Co., 10 Allen, 
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Opinion of the court. 


As the question involved in the third error assigned will 
not probably arise upon another trial, it will not be considered. 

The fourth error assigned is: “The court erred in not allow- 
ing the witness Volenta to answer the questions asked by the 
defendant on cross- examination, * Did plaintiff Smith have 
time, after the alarm-sigual was given, to get off the track to 
avoid the injury?’ and * Could a man have jumped off the 
track aiter the signal-whistle blew 7’ as set forth in the bill of 
exceptions, because said questions were material aud relevant 
under detendant’s plea of contributory negligence.” 

Except where the witness testifies as an expert, the correet 
practice, as a general rule, is for the witness to state the facts 
and let the jury draw the proper deductions arising therefrom. 

The fifth error assigned is, that the court erred in overrul- 
ing the motion for a new trial. 

The fourth ground of the motion was, that “the verdict was 
contrary to the evidence, in finding that plaintiff was not guilty 
of contributory negligence.” 

Without commenting upon the weight of the testimony, as 
it might prejudice the rights of the plaintiff upon another trial, 
we simply state that the facts and circumstances as now de- 
veloped by the record, when applied to the law of contributory 
negligence, did not warrant the verdict, and that the motion 
for a new trial should have been granted. 

For the errors above indicated, the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered November 18, 1879.] 
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FE. Hotuts et au. v. W. B. DASHTELL ET AL: 


1. ANCIENT INSTRUMENT — EVIDENCE. — A paper purporting to be a 
transfer of a headright claim, dated January 9, 1888. was originally 
written with blank spaces, which were afterwards filled up with 
amounts and names. In the body of the instrument the vendor's 
hame was spelled differently in different places, thongh evidently 
not written thus by himself. This transfer had. at various times, 
been recognized and acted on by parties claiming under it until May, 
S79, when it was offered in evidence as the basis of title, after show- 
ing that it had been found in a place where, under the circumstances, 
it might have been reasonably looked for, and came from a proper 
custo ly " accompanied with the evidence of several witnesses, who tes- 
tified to their belief of the genuineness of the signature of the vendor: 
Held 

1. That the custom of preparing such transfers in blank was so 
frequent as not to require explanation. 

2. The faet that the vendor's name was spelled differently in 
different places in the instrument, would not vitiate it. 

3. It was an ancient instrument, and the evidenee was sufli- 
cient to support a verdict in favor of its @enuineness, 

tf. Though made before the issuance of the headright certifieate, 
it took effeet on the certificate when granted. 

). Such a transfer eonstituted, as against the heirs of the ven- 
dor, a superior title to the land covered by the beadright certifi- 
eate, and which was patented in the name of their ancestor. 

2. TRESPASS TO TRY TITLE.—Holders of a legal title cannot be ciected 
by parties having no equity. 

3. GUARDIAN AD LITEM—ADMINISTRATOR—VOID AND VOIDABLE. 


? 


Though consent toa judgment by a guardian ad litem against his ward, 


or an administrator against the estate, in the absence of evidence, may 


‘ason of such consent. 


be erroneous, the judgement is not void by r 
4, CASES APPROVED.—Bloom ¢. Burdick, 1 Till, (ON. Y..) 148. and Por- 
ter’s Heirs ¢. Robinson, 3 A. KK. Marsh., 253, approved. 
5. JUDGMENT.—The validity of a judgment against parties before the 
court, properly served, is not affected by the facet that it is void as to 


other defendants not actually served with process. 


}. EVIDENCE—PRESUMPTION.—Tie law will presume the death of the 
subscribing witnesses to an instrument which is over thirty-tive years 


old, so as to admit evidence of their signatures. 


ApprEAL from Kaufman. Tried below before the Lon. J. 
E. Dillard, special judge, 
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Argument for the appellants 


The case is stated in the opinion. The instructions of the 
court below are too lengthy for insertion. 


W. H. Wood, for appellants. 
I. The court erred in charging the jury that a confirmation 


of the sale trom Brooks, administrator of Phelps’ estate, was 


p 
necessary. 

LI. The court erred in that portion of the charge to the 
jury, in reference to the transfer of the Benjamin Kimberling 
certificate from William Hollis to E. Rodolphus Besancon, 
the court in said charge having taken it for eranted that said 
transfer was genuine, whereas the execution and delivery of 
said transfer was a question of fact for the jury to determine. 

III. The transfer of the Benjamin Kimberling league and 
labor headright certificate from William Hollis to E. Ro- 
dolphus Besancon, dated October 14, 1845, (the original of 
which is sent up with the transcript for this court’s inspection,) 
if valid, conveyed only an equitable title to any land atter- 
wards acquired by virtue of said certificate, and would not be 
such a superior outstanding title as would defeat plaintiffs in 
this suit. 

IV. The execution, delivery, and genuineness of said trans- 
fer from William Hollis to E. Rodolphus Besancon should 
have been submitted to the jury for their determination. 

V. The court erred in charging the jury that defendants, 
being in possession of the land in controversy, are presumed in 
law to be rightfully in possession, and that they have a better 
title to the same than any one else, including both plaintifis 
and intervenors, and are entitled to hold the same in this suit 
unless a stronger or superior title is established, by competent 
and sufficient evidence, to be in one or the other of their 
adversaries. 

VI. The court erred in that portion of its charge in which 
the jury are instructed, that “the introduction of the original 
patent to the land granted to the Kimberling heirs had the 
eitect to show that the judgment of the Harrison-county Dis- 
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Argument for the intervenor appellants. 


trict Court has been earried into effect, and that the defendants 
have a good and legal title adjudged to them by a court of 
competent jurisdiction.” 

The judgment referred to was rendered by said court, in 
Harrison county, July 9, 1869, in favor of W. B. Dashiell 
against intervenors, for the land in controversy. Said land 
was patented in 1858. (27 Tex., 484; 28 Tex., 97; 43 Tex., 1.) 

VII. The court erred in its charge in reference to the pre- 
tended deed from William Hollis to E. Rodolphus Besancon, 
wherein it is stated that said deed was brought into court and 
not denied by plaintiffs nor by any one. 

The court charged the jury as here stated. Plaintiffs did 
deny the validity of said deed, and objected to its being read 


in evidence. (27 Tex., 484; 28 Tex., 97; 43 Tex., 1.) 


J. S. Woods, for intervenor appellants. 

I. The court erred in admitting in evidence, in this case, the 
transfer from Benjamin Kimberling to Isaac Campbell, because 
it is insufficient as a deed to convey Kimberling’s league and 
labor of land in Kaufman county, Texas. 

There is no description of land in the deed; there is no 
number given to the certificate; there is no date of any sur- 
vey at issuance of Kimberling’s certificate. (14 Tex., 273; 
Paschal’s Dig., art. 1000; 4 Kent’s Comm., 8th ed., p. 510, mar. 
p. 460; Norris v. Hunt, 51 Tex., 609.) 

Il. The transter, coming from Dashiell, did not come from 
the proper custody. 

Defendants all claimed the land through and by virtue of a 
judgment obtained in Harrison-county District Court. The 
facts proved do not show any connection between them and 
Isaac Campbell. (28 Tex., 660; 49 Tex., 582; 1 Starkie on 
Ev., 373, 379, 381, 383, 384.) 

III. The deed from Kimberling to Campbell bears upon its 
face marks of suspicion. [Original deed sent to this court by 
motion of intervenors for inspection.] Said deed appears to 
be a transfer to land not then located. 
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Argument for the intervenor appellants 


IV. Said deed was dated January 9, 1838, and Kimber- 
ling’s headright certificate had not issued at that date. 

The date of deed from Kimberling to Campbell was January 
9, 1838, and the date of the certificate by which the land in 
controversy was located was February 8, 1838. 

The name of Benjamin Kimberling appears to have been 
spelled differently in three different places in said deed. 

V. It does not appear by proof that said instrument was 
ever executed and delivered by Kimberling to Campbell. 

VI. The great consideration mentioned in said deed casts 
suspicion upon the instrument. 


9 


The words “two thousand dollars” mentioned in said deed 
appear to have been subsequently written therein in a different 
handwriting and ink. 

VII. The statement of facts does not show any attempt by 
plaintiffs or defendants to remove the suspicious circumstances 
accompanying the introduction of said deed. (Phil. on Ev., 
5318-320.) 

VII. The deed from Kimberling to Campbell did not pass 
anything more than an equitable interest in the land after its 
location. 

IX. The deed introduced in evidence from Kimberling to 
Campbell did not prove within itself a superior, paramount 
outstanding title against these intervenors. 

The certificate of Benjamin Kimberling, by which the land 
in controversy was located, was not issued by the government 
to him at the date of this deed trom Kimberling to Campbell. 
There is no proof that assists or establishes the genuineness of 
the deed, except the deed itself. 

X. An equitable title cannot be set up to defeat the legal 
title after the lapse of forty years. 

XI. The court erred in admitting in evidence the judgment 
obtained in Harrison-county District Court in favor of W. B, 
Dashiell against these intervenors, because the same shows on 
its face to be a nullity, is void ab initio, Ke. 

The judgment shows that a guardian agreed to the decree 
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divesting their interest to the land in this suit out of his wards 
and vesting it in W. B. Dashiell. It shows that Hall, the ad- 
ministrator of Kimberling’s estate, agreed to the same. The 
decree shows a suit against an administrator and guardian ad 
litem, and that there was no issue joined between them and, so 
far as they were concerned, no real prosecution, nor real de- 
fense, nor that there was any controversy about the trust estate ; 


that all that was done was b 


ased upon an agreement of the 
parties exercising duties of the highest trust. (49 Tex., 247; 
Paschal’s Dig., art. 1478; 31 Tex., 239; Freem. on Judg., secs. 
250, 545; 31 Md., 336; 24 N. Y., 72; 6 Hfill., 242; 57 IIL, 
944; 36 Md., 276;°43 Cal., 306; 29 Wis., 34; 48 Miss., 643; 
41 Miss., 89; 42 Miss., 506; 47 Miss., 170.) 

XIT. The trustee cannot confess a judgment so as to bind 
the trust estate. 

The intervenors showed that Hall was the administrator of 
Kimberling’s estate, and O. Hendrick was guardian ad [item ; 
that Emily Kimberling was administratrix with Hall, but not 
sued as such; that they were agents of the court, and acted in 
trust for these intervenors. (33 How., 278; 28 N. Y., 242.) 

XII. The proceedings of the District Court of Harrison 
county that rendered the jadgment show that these intervenors 
were to all intents and purposes third parties to said judgment, 
and the same shows a fraud upon these intervenors. (21 Tex., 
753; 8 Tex., 146; 39 Tex., 169; 10 Tex., 4; Freem. on Judg., 
sees. 256, 336, 337, 489, 545; 9 East, 299; 65 Penn., 320; 28 
Ga., 168 ; Perry on Trusts, pp- 160, 256: l Story’s Kq., secs, 
250-252; Vanmeter v. Jones, 2 Green Ch., (N. J.,) 520; 2 
Am. hep., 155.) 


J. J. Hill, for appellees. 
. = 


bell of his right to a league and labor of land, passed the title 


he conveyance of Benjamin Kimberling to Isaac Camp- 


to the certificate to said Campbell which issued afterwards, and 
passed the title to the land which was acquired by virtue of 
the said certificate to the said Campbell and his assigns. 
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II. The conveyance from Benjamin Kimberling to Isaae 
Campbell is genuine. [Counsel reviewed at length the testi- 
mony to sustain his statement.] 

IIf. The conveyance from William Hollis to E. Rodolphus 
Besancon of the Benjamin Kimberling league and labor cer- 
tificate No. 79, passed all title out of the said Hollis to the said 
certificate and the land acquired by virtue of the said certifi- 
eate, and left nothing to vest in his heirs, the plaintiffs in this 
suit. The plaintiffs in this suit claim as the heirs of William 
Hollis. The said conveyance bears date October 4, 1845. It 
is regular in form. 

IV. The deed from William Hollis to* Besancon was ad- 
missible as an ancient writing. It came from the proper 
custody. The defendants claimed under it. It is free from 
suspicion. 


GovuLp, AssoctaTE Justice.— The subject-matter of this 
litigation is a league and labor of land in Kaufman county, 
patented in the name of Benjamin Kimberling August 30, 
1858. The headright eertiticate of said Kimberling, which 
was issued February 8, 1838, was first located in the name 
of Kimberling in Bastrop county, and in 1844 or 1845 was 
located on the land in controversy. 

The heirs of William Hollis commenced this suit in April, 
1875, bringing an action of trespass to try title against Da- 
shiell and others. They sought to establish (1) an alleged 
transfer of his headright claim by Benjamin Kimberling to 
Isaac Campbell, dated January 9, 1858; (2) copy of deed 
from Campbell to Augustus Phelps, of date February 20, 1844, 
conveying the Bastrop-county league and labor of land, sur- 
veyed and then held by virtue of said Kimberling’s headright 
certificate; (3) copy of deed from Brooks, administrator of 
Phelps’ estate, of date May 2, 1843, conveying said certiticate . 
to Felix G. Lovell; (4) deed from Lovell to their ancestor, 
William Hollis, of date April 1, 1844. Through these trans- 


fers itis claimed that William Hollis became the owner of the 
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Kimberling certificate, and that plaintiffs, as his heirs, became 
the equitable owners of the land patented by virtue thereof. 

The widow and heirs of Benjamin Kimberling intervened, 
claiming the land as theirs, basing their claim on the patent, 
and denying the genuineness of the alleged transfer by Kim- 
berling to Campbell. They also attack and seek to have 
vacated as fraudulent, and based upon an agreement procured 
by fraud, a certain judgment of the District Court of Harrison 
county, of date July 1, 1869, rendered in a cause wherein W. 
Bb. Dashiell was plaintiff, and the intervenors (including two 
minors) and Robert Hall, administrator of the estate of Kim- 
berling, were defendants. That judgment purports to divest 
out of the defendants in that case the title to the league and 
labor of land patented in the name of Kimberling, and to vest 
it in said Dashiell. 

The detendants all claimed under the defendant Dashiell. 
Dashiell’s wife was the only daughter and sole heir of John 
S. Greer, and she being dead, Dashiell was the executor of 
her will. He produced on the trial the original transfer 
from Kimberling to Campbell; also a transfer from Wil- 
liam Hollis to E. Rodolphus Besancon, of date October 14, 
1845; also a receipt from R. 8S. Terrell showing that the 
certiticate was placed in bis hands by Besancon for location 
October 15, 1845. Dashiell testitied that he came into posses- 
sion of these papers as the husband of the only daughter of 
John 8. Greer, finding them in the same package. No writ- 
ten transfer of the certificate to Greer was produced. Terrell 
testified that it was his understanding that the certificate 
changed owners the day he received it, and became the prop- 
erty of John 8. Greer; that Greer contracted with him for the 
location of the certificate for $100. This witness stated that he 
was related by marriage to the family of William Hollis; had 
been at his house frequently after he located the certificate; 
and that Hollis never asked him about the Jand or made any 
claim to it. The judgment in favor of Dashiell against the 
Kimberling heirs was put in evidence by defendants. The 
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trial resulted in a verdict and judgment for defendants, and 
both the plaintiffs and intervenors have appealed. 

The intervenors urge that the transfer from Benjamin Kim- 
berling to Isaac Campbell was erroneously admitted in evi- 
dence, and the original instrument has been sent up for our 
inspection. We have carefully examined it, and fail to find 
anything on its face casting such suspicion on its fairness and 
genuineness as to have justified its exclusion. Evidently it 
Was written originally with some blanks for names and amounts 
afterwards filled up. This is so often done that it scarcel\ re- 
quired explanation. The name of Kimberling is spelled dif- 
ferently in different places in the body of the instrument, but 
evidently it was not done by himself. The circumstance has 
but little significance. The same thing occurs in the spelling 
of the name even in the copy of the Harrison-county judg- 


ment. The transfer was an ancient instrument over forts 


years old, and had been acted on and referred to in sundry 


other transfers by parties claiming under it. It was produced 
by Dashiell, who claimed under a judgment founded on it, 
and seems to us to have been found in a place where, under 
the circumstances, it might reasonably have been looked for 
and to have come from the proper custody. But the record 
shows that several witnesses testified to the genuineness of the 
signature of Benjamin Kimberling to this transfer, and n 
opposing testimony was adduced by the intervenors on that 
point. Certainly the execution of this ancient instrument was 
sufficiently established to justify its admission in evidence. 
The question of its genuineness or forgery was fairly submitted 
to the jury. Although executed before the certificate had 
issued, it took effect on the certificate when granted. (Wal- 
ters v. Jewett, 28 Tex., 198; Johnson v. Newman, 43 Tex., 
628.) 

The other propositions of intervenors, as to the effect of this 
transfer, will be sufficiently disposed of hereafter in treating 
sunilar propositions by the original plaintiffs. 


The intervenors objected to the admission in evidence of 
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the Harrison-county judgment, contending that, on its face, 
that judgment is null and void. The recitals of this judgment 
show that it was rendered in the District Court of Harrison 
county on July 1, 1869, in a case where W. B. Dashiell was 
plaintiff, and Emily Kimberling, surviving wife of Benjamin 
Kimberling, Robert Hall, administrator of the estate of said 
Benjamin, Eupbemia Hall, (wife of said Robert.) Martha L. 
Kimberling, Emma Poole, and Eugenia Poole, the only heirs at 
law of said Benjamin, were defendants. The judgment com- 
mences thus: “ This cause coming on to be heard, O. Hendrick 
Was appointed guardian ad litem for Emma Poole and Eugenia 
Poole. Whereupon came the plaintiff by Hall & Lipscomb, his 
attorneys, and the defendants, viz., George Lane, their attorney, 
and O. Hendrick, guardian ad litem of the minors, Emma 
Poole and Eugenia Poole, and it appearing that the petition 
in this case represents” the transfer by Benjamin Kimberling, 
on January 9, 1838, of the headright league and labor to which 
he was entitled, “and that plaintiff, by and through said con- 
veyance, is the owner of said headright,”—proceeding to de- 
scribe the land on which the certificate was located and state 
that patent issued thereon to Benjamin Kimberling, his heirs 
and assigns, by accident, on August 13, 1858, and the claim ot 
plaintifi that **he has right to have said patent delivered up to 
him, and the title to said land decreed to him from Emily 
Kimberling, surviving wife,” &e., and the other defendants, 
naming them, proceeds thus: “« All of whom are defendants 
in this suit, and who have answered, stating that they believe 
said headright was conveyed as specified, and that they had 
no objections to the decree as prayed for in the petition and 
in accordance with the agreement and answer filed, and said 
guardian ad liten of Emma and Eugenia Poole having an- 
swered that he was satisfied, said conveyance was made as 
stated in the petition, and in accordance with the agreement 
filed as part of the answer of defendants. It is therefore 
considered,”—proceeding to divest the title to the league and 


labor of land out of defendants and into plaintiffs. 
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The intervenors had previously introduced a certified tran- 
script of all the papers in said cause, embracing the petition of 
Dashiell, substantially as described in the judgment; an an- 
swer by the guardian ad litem, also substantially as described 
in the judgment; an answer signed by George Lane, attorney 
for defendants, substantially as described in the judgment, 
referring to and accompanied with the following agreement: 
“THE State or TEXAS, ) 

Harrison county. § 

Know all men by these presents: That whereas we, the sur- 
viving wife and heirs at law and administrator of Benjamin 
Kimberling, deceased, are about to be sued in the District 
Court of Harrison county by W. Bond Dashiell, who claims to 
be the owner of one league and labor of land situate in Kaui- 
man county, located and surveyed on the headright certiticate 
of said Benjamin Kimberling by the board of land commis- 
sioners of San Augustine county, and whereas we are fully 
and entirely satistied that said Kimberling did convey said 
headright tor a valuable consideration, and whereas the pat- 
ent has issued in our name, and whereas we were at the ex- 
pense of $150 in procuring the patent to said land, and have 
paid tax thereon tor several years, we authorize George Lane 
to appear for us and acknowledge the right of said plaintiff to 
have a conveyance from us by a decree of said District Court; 
and in consideration of said amounts paid out, it is agreed 
that eleven hundred acres of said land shall be conveyed by 
said plaintiff, after said decree is obtained, to Robert I[lall, 
who has really paid out said amounts. 

Given under our hands and: scrawls, for seals, this — day of 
June, A. D. 1869. 

Emity KIMBERLING. | 
Martua L. KimMBerina. [SE: 
Eupnemia C, HALL. [SEAL. 
Ropert THA. 
Emma POoo.e, d a: 
EvuGENIA POoo.e, § Minors. 
Attest: D. F. FReeton. 
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I, W. Bond Dashiell, the plaintiff in the suit within men- 
tioned, agree to the terms of compromise mentioned. 

Given under my hand this — day of June, 1869. 

W. Bonn Dasnutett. 

Attest: D. F. Frreron.” 

Intervenors say that the judgment is void because based on 
the agreement of a guardian ad litem and an administrator, 
and not upon evidence adduced on any issue joined. This 
proposition eannot be maintained on authority, and has been 
expressly negatived by this court. (Gunter rv. Fox, 51 Tex., 
383.) It may be true that a guardian ad /item cannot consent 
to a judgment against the minor, or an administrator against 
the estate, so as to waive proof, and that a judgment so ob- 
tained is erroneous; but, after examining such of the author- 
ities cited by intervenors as are accessible to us at this place, 
we are satisfied that the judgment cannot be held void because 
it Was agreed to as stated. (Bloom r. Burdick, 1 Mill, (N. Y..) 
143; Porter’s Heirs v. Robinsom, 3 A. K. Marsh., 253; Tyler 
on Infaney, p. 206, citing Barber vr. Graves, 18 Vt., 290; White 
v. Albertson, 3 Dev., (Law,) 241.) 

A more difficult question is, Whether the infants were ever 
made parties in any such way as to authorize the court to take 
jurisdiction as to them and appoint for them a guardian ad 
litem, and whether the judgment as to the minors be not a nul- 


lity. This question is not made by any of the assignments of 


error, nor is it involved in any of the propositions made by 
counsel, The judgment was admissible in evidence if it were 
valid as to the surviving widow and other parties defendant, 
even if it were void as to the minors for want of actual service 
on them. We do not intend to intimate any opinion that this 
judgment was, as to the minors, either void or valid. The ques- 
tion is one of too much importance and difficulty to be passed 
upon without the aid of investigation by counsel, its decision 
not being, we think, essential to the disposition of this case. 

In our opinion, the judgment was not, on its face, void, and 
the court did not err in admitting it in evidence. 
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There is no assignment of error or complaint on the part of 
intervenors growing out of the manner in which the question 
of actual fraud in procuring the agreement and the judgment 
was submitted to the jury. It may be remarked that the court 
referred that question of fact to the jury, and instructed them 
that if they believed the judgment was procured by fraud, to 
disregard it as null and void. The intervenors themiselves 
asked a special charge, submitting that question only in that 
way, calling for no special verdict thereon. If, under their 
pleadings and the evidence in the case, they would have been 
entitled to a verdict that the judgment was procured by fraud, 
they are in no condition here to complain, and have not com- 
plained, that they were injured by the manner in which this 
issue Was treated by the court or jury. 

In regard to the assignment of error as to the right of inter- 
venors to a judgment against Hall for one thousand one lun- 
dred and seven aeres of land, we remark that there is no spe- 
cial prayer for said judgment, nor in the long special charge 
asked by intervenors and given by the court, nor elsewhere, 
was the attention of the court called to any such question. 

The propositions in the brief of counsel for appellant will 
next be disposed of, in such order as May be found Ost COn- 
venient. 

A link in the chain of title of the plaintiffs was a probate 
sale in 1843, and administrator’s deed thereon, to Lovell. It 
is complained that the court erroneously charged that a con- 
firmation of this sale was hecessary, The court, however, 
proceeded to tell the jury that if “said sale was acquies ‘ed in 
ever afterwards by said County Court and by the creditors, 
heirs, and devisees of said Augustus Phelps, the law would pre- 

This 


additional charge under the evidenee must have been disre- 


sume that said sale had been confirmed by said court.” 


garded by the jury, or they must have proven that the sale 
was contirmed. We are clear that the error in this charge, as 
a whole, was merely formal, and that it could not have preju- 
diced the plaintiits. 
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The seventh assignment of error is to the admission in evi- 
dence of the trauster from William Hollis to E. Rodolplhus 
Besancon, of date October 14, 1845. The execution of this 
“ustrument was shown by proving the signature of one of the 
subscribing witnesses—the signature of William I[lollis, the 
maker—and the signature of the officer before whom the in- 
strument was acknowledged by Hollis, in December, 1845. It 
is objected that the subscribing witnesses were not produced, 
nor their death proven. After the lapse of thirty years the 
subscribing witnesses are presumed to be dead, and the evi- 
denee adduced was sufficient to admit the transfer. (1 Greenl. 
on Ev., see. 570; 1 Whart. on Ev., see. 732.) 

The proof of the execution of this transfer was certainly suf- 
ficient to admit it in evidence, even if there were suspicious 
circumstances appearing on its face. It is claimed that there 
are such circumstances apparent on the ftnee of the original 
instrument, which has been sent up with the record. If there 
be any such, we have failed to detect them, for we do not re- 
gard the fact that the spaces before and after the name of the 
grantee Besancon indicate the insertion of that name after the 
body of the instrument was written, as a circumstance, of itself, 
casting any serious suspicion on the instrument. 

In this connection we return to a previous assignment that 
the court erred in its charge in taking it for granted that said 
transfer was genuine. It would perhaps be a sufficient answer 
that in the first special charge, given at request of the plain- 
tifis, the court directly submitted to the jury the question of 
the effect of any alterations apparent on the tace of the instru- 
ment. As before remarked, however, the instrument appears 
to us to be free from anything on its face casting suspicion 
upon it. Its execution was, we think, clearly established. The 
evidence given by Terrell tends strongly to show that Hollis, 
after that transfer, set up no claim to the certificate. Indeed, 
we look in vain on the face of the transfer and in the evidence 
for anything which would justify a jury in finding the transfer 


not to be genuine. It is true that, except as to one labor of 
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the certificate, no written transfer from Besancon appears. 
That circumstance would be insufficient of itself, or in connec- 
tion with anything else in the evidence, to support a finding 
against the transfer. If the court had declined to submit in 
any way to the jury the question of the genuineness or valid- 
ity of the transfer by Hollis, it would have been justified in 
doing so by reason of the absence of any evidence against it. 
And if the court, in its charge, committed any error in assum- 
ing the genuineness of that transfer, our opinion is that the 
error was formal only, and operated no injury to the plain- 
tiffs. 

The court refused a charge to the effect that the transfer by 
Hollis conveyed only an equitable title to any land afterwards 
joeated by virtue of the certificate, but that it would not be 
such a superior title as would defeat plaintiffs in their suit. 
On the contrary, the court, throughout its charge, treated the 
transfer, if valid, as defeating the right of the plaintiffs to re- 
cover, and also treated the transfer by Kimberling to Camp- 
bell, if valid, as showing a superior title in Campbell, and de- 
feating the right of intervenors to recover. 

It is to be remarked that the plaintifis, at best, were suing 
to establish an equitable title or claim, growing out of their 
alleged ownership of the certificate. If, instead of being such 
owners, the ownership was elsewhere, their whole claim was 
groundless. In strictness, such a transfer did not constitute an 
outstanding or a superior title, but it had the effect to defeat 
their recovery, at least, as against parties not mere trespassers, 
but holding a legal title. The legal title was either in the 
heirs of Benjamin Kimberling, the intervenors, or, by virtue 
of the judgment against them, was vested in Dashiell and those 
claiming under him. ‘The holders of the legal title cannot be 
ejected by parties having no equity. (Shields v. Hunt, 45 Tex., 
427.) 

It may further be remarked that the transfer of a labor of 
the certificate was complete from Besancon to some of the 
defendants, and that the evidence of Terrell and other cireum- 
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stances tend to show, at least, a locative interest in those claim- 
ing under Greer. In no aspect of the case could defendants 
be regarded as mere trespassers setting up an equity in a third 
party with whom they had no connection. 

The charge of the court as to the effect of the transfer of 
the certificate, contains no material error. The intervenors, 
indeed, in the special charge asked by them, embodied an ad- 
mission that if their ancestor did transfer the certificate they 
would have no right to any portion of the land as an inherit- 
ance from him. 

The other objections to the charge are not regarded as re- 
quiring special notice, beeause they are believed to disclose no 
material error. 

We have disposed of the legal questions involved in the case 
as presented to us, and find no such error as entitles either the 
original plaintiffs or the intervenors to a reversal. 

In regard to the judgment in Harrison county against the 
intervenors, the sole question in this court has been as to its 
nullity, and not as to whether it should have been set aside for 
fraud. 

The judgment is affirmed, 

AFFIRMED. 


[Opinion delivered November 21, 1879.] 





D. T. Roprnson v. F. M. McWurrter. 


1. LIEN FOR PURCHASE-MONEY.—A lien secured by deed of trust for 
the payment of a purehase-moncy note, given in discharge of another 
purchase-mouey note due a remote vendor, which was itself a lien on 
the land, is superior to the implied equitable lien in favor of another 
purehase-money note not thus secured, but which was executed at 
the same time for another portion of the purchase-money. 

2. LIENS, COMPARATIVE DIGNITY OF.—A lien will not be enforced 
which equity infers from the silence of the parties, and their failure to 
make any stipulation for the seeurity of part of the purchase-money, 
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if its enforeement would operate to alter or lessen the security which 
has been stipulated for in reference to another portion of the purchase- 
money. 

3. PARTIES.—Scee statement of case for facets under which the wife was 
hot a hecessary party. 


AppgEAL from Delta. Tried below before the Hon. Green J. 

Clark. 
Suit brought by F. M. MeWhirter against R. B. and Mary 
Bennett and D. 'T. Robinson, the appellant, on a note executed 
by hk. B. and Mary Bennett to Me Whirter’s wife, on April 11, 
1877, for S150, alleged to have been executed by them for part 
of the purchase-money of land deseribed in the petition. The 
petition alleged that Robinson was in possession of the land, 
claiming it, and asked judgment for the note and sale of the 
land. 

After various pleas Robinson filed his fourth amended an- 
swer, in which he alleged, in substance, that on December 1, 
A. D. 1875, one T. P. Callicott and wife sold to MeWhirter 
the land on which the lien was claimed for $500, for which 
MeWhirter exeented his note with a vendor’s lien reserved, 
and a deed was at his request executed to his wife, Demmares 
MeWhirter; that afterwards MeWhirter paid $150 on the 
note, leaving a balance of $350 due; that MeWhirter becom- 
ing satisfied he could not pay the note, offered to give up the 
land for his note, which was declined; that afterwards it was 
ascertained that R. B. Bennett would purchase the land if sat- 
isfactory arrangements could be made with Callicott about the 
debt due on the note; that Bennett did purchase the land on 
April 11, 1877, for $500 on a eredit, receiving a deed to his 
wife, Mary Bennett, dated April 11, 1877, and executing his 
note for $350, due October, 1877, to Mary A. Cuallicott; that at 
the same time a deed of trust to secure the payment of this 
note was given on the land, in which George W. Jones was 
made trustee; that at the same time the note sued on was 
given; that McWhirter transferred to Callicott, Bennett’s note 
for $350, and deed of trust in substitution for his own note; 
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that the exchange of notes was made, whereby Callicott ob- 
tained a note secured by deed of trust in lieu of the note first 
made to him with his vendor’s hen; that afterwards Callicott 
transterred and indorsed the Bennett note for $350, with its 
liens and securities, to defendant Robinson, whereby he claimed 
that he became subrogated to his rights; that after Bennett had 
made default in payment, and the property was advertised for 
sale by the trustee, it beeame evident that the land would not 
bring the debt, and defendant Robinson, at the solicitation of 
McWhirter, who represented that Bennett and wife were in- 
solvent, accepted a deed from Bennett and wite to the land in 
pavinent of the note, in full satisfaction of the same, instead 


of selling it at trust sale. 


Robinson pleaded this action of McWhirter as an estoppel 
against his assertion of rights as against Robinson’s title, and 
praved that if it should be adjudged that McWhirter had a 
lien on the land for the note, and was entitled to have its ld. 
that his hen be adjudged subordinate to his own, and that from 
the proceeds of sale the lien of defendant Robinson be first 
discharged. 

The court sustained a demurrer to this amended answer. 

A jury being waived, the judgment, after reciting the death 
of Mrs. Bennett and that she was not a necessary party, and 
determining in tavor of the plaintiff for the amount of the note, 
declares the existence of a vendor’s lien on the land to secure 
its payment, and orders a sale of the land and the payment 
to defendant Robinson of whatever amount shall be left from 
the proceeds of the sale after satisfying the judgment. From 
this judgment Robinson appealed, and assigned errors apparent 
from the opinion. 


Perkins & Perkins, for appellant. 
Hunt re Putman. for appellee. 


I. The court did not err in sustaining appellee’s demurrer 


to appellant’s fourth amended answer. 
. 
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Appellant had no prior lien on the land, nor any lien, at 
the institution of this suit. 

Appellant, after acquiring from Callicott the note on R. 8. 
and Mary Bennett for $350, secured by deed of trust, purchased 
and took a deed of conveyance for the incumbered land from 
said Bennetts in satisfaction of his said note and lien. 

LI. ‘To constitute an equitable estoppel, ignorance of the true 
state of the title on the part of the purchaser must concur with 
willful misrepresentation or concealment on the part of the 
person estopped. 

Appellant’s fourth amended answer does not show any acts 
or declarations of appellee which could constitute an estoppel, 
but shows that the statements alleged to have been made by 
appellee were true, and so known to be by appellant. 

Ifl.. The court did not err in refusing to order scire fucias to 
make the heirs of Mary Bennett parties to this suit. 

Mary Bennett was not a necessary party to the suit. 

The note sued on was a community debt against R. 8. and 
Mary Bennett. The land in controversy was held by them as 
community property until they conveyed to appellant. 

Mary Bennett having in her life-time conveyed all her inter- 
est in the land to appellant, her heirs could have no interest in 
the same. 

IV. The admission of evidence which was immaterial and 
could not prejudice appellant, would not authorize a reversal 
of the judgment. 


Moore, Cuter Justice.—Though it be conceded that, on the 
principles and rules of equity, MeWhirter is entitled to a ven- 
dor’s lien against his vendee (Bennett) and all others taking 
and holding the land subject to the incumbrances with which 
it was chargeable in his hands, (as to which, however, as it has 
not been questioned or discussed, we need not express a defi- 
nite opinion,) it must be admitted that the note given by Ben- 
nett to Callicott—being also for part of the purchase-money 
and secured by a deed of trust on the entire land, executed 
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contemporaneously with the deed from McWhirter to Bennett 
to discharge a note due from McWhirter to Callicott, which 
was a lien upon the land when purchased by Bennett—was a 
superior lien to the implied equitable lien in favor of the note 
upon which this suit is brought. 

To hold otherwise would be to say that equity by implication 
places all the notes given for the purchase-money of land upon 
the same footing, notwithstanding the parties may have other- 
Wise stipulated between themselves; or, in other words, to say 
that a lien will be enforced which equity infers from the silence 
of the parties, and their failure to make any stipulations for the 
security of part of the purchase-money of land, will operate to 
alter or lessen the security which has been stipulated for in 
reference to another part of it. The bare statement of this 
proposition is a sufficient answer to it. It is contradictory of 
the principle out of which the vendor’s lien springs. 

By the assignment of the note given to Callicott by appel- 
lant Robinson, he held the superior lien to that of Me Whirter. 
To hold that because he, by the advice and persuasion of Me- 
Whirter, has accepted the land in discharge and satisfaction of 
his debt, and especially if, as is alleged, it is not worth more 
than this debt, he took the land subject to the payment of the 
note to McWhirter, would be grossly unjust, and in effect de- 
prive appellant of the superior lien which he held by the con- 
tract securing the Callicott note by a deed of trust upon the 
entire land. The most favorable view which can be taken 
of the case for MeWhirter is, that if appellant voluntarily, 
and not at the special instance and solicitation of appellee, 
took the land in satisfaction of his lien, appellee might have it 
sold in satisfaction of his vendor’s lien, if he have any, but the 
proceeds of the sale to be first applied to the equitable right ot 
appellant, by reason of his accepting the land in discharge of 
what was due him on the Callicott note. 

Mrs. Bennett was not a necessary party to the suit. The 
court, therefore, did not err in refusing to order scire facias tor 
her representatives. 
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The questions raised by the other assignments of error will 
not probably arise on another trial. 

For the error of the court in sustaining the exceptions to 
appellant’s fourth amended answer, the judgment is reversed 
and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered November 21, 187 





JoHN H. anp Wriitrim H. Pork, ADMINISTRATORS. Vv. J. W. 
DAVENPORT. 


1, ESTOPPEL—V OID AND VOIDABLE—EXECUTION SALE—PURCHASE.— 
A purehaser of land at execution sale bought under an agreement 
between the sheriff, the defendant in execution, and himself, that 
whatever might be his bid in excess of the amount due on the exeeu- 
tion, the same should be satisfied by payment of the execution. The 
amount actually bid was in excess of the execution. The exeeution 
Was satisfied by a payment partly in money and partly in a draft 
drawn by the defendant in execution on himself and accepted by the 
sheriff : Held— 

1. That the defendant in execution was estopped from attacking 

the proceedings. 

2. That a purchaser of the land sold who bought from the defend- 
ant in execution after the judgment, and before such sale, could, 
by proper proceedings, haye set aside the sale. 

3. The execution sale was voidable only. 

4, The failure of the purchaser, after judgment and before execu- 
tion sale, to assert his rights, would not authorize a stranger to set 
them up in a collateral proceeding. 

5. The title of the purchaser, before execution sale. was subordi- 
nate to the judgment lien, and was not such a superior outstanding 
title as could be afterwards set up in a collateral proceeding. 

6. A claimant of the land under purchase at a subsequent execu- 
tion sale, made under the same judgment, could not complain that 
there was a failure to pay the excess of the bid over the amount due 
on the former execution. He could complain only if the draft 
given for a portion of the debt had not been paid, and by showing 
that there was authority for issuing the last execution. 
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EVIDENCE.—The introduction in evidence of the declarations of one 
not a party to the proceeding, only authorizes the adversary to intro- 
duce such further declarations as were made in the same conversa- 
tion. 

3. BANKRUPT—TITLE OF ASSIGNEE.—Under section 5046 of the Revised 
Statutes of the United States, the assignee in bankruptey lad the 
same right, tithe, power, and authority to sell, manage, and dispose 
of the property and estate of the bankrupt, as the bankrupt might or 
could have had if no assignment had been made. 

4. ASSIGNEE’S SALE—BANKRUPT.—The sale by an assignee in bank- 
ruptey is not rendered void, as to the interest of the bankrupt, by 
reason of a failure to make an adverse claimant a party to the pro- 
ceedings of sale. 

5. ReEcrYrAL—POWER.—A mistaken recital by an officer of the source of 
his power to perform an official act, is immaterial, and does not in- 
validate the act if the power in fact exists. 

6. BANKRUPT—ASSIGNEE'S SALE.—When a sale was made by an as- 
signee in bankruptey of the bankrupt’s interest, without notice to an 
adverse Claimant, and the sale for that cause was not made to the 

} 


best advautage, the adverse claimant whose interest was not affected 


could not complain, 


7. WITNESS—PRACTICE.—It is not error to permit a witness to testify 
generally as to his knowledge of the matters in issue, without special 
interrogatories to each point. 

8. PRACTICE— EVIDENCE.—Counsel, in examining a witness, have no 


right to read from a statement of facts, in the hearing of the jury, 
what purports to be the testimony of that witness, taken in another 
cause, as a basis for questions to that witness as to what was his evi- 
dence in that cause. 

9. FAcT CASES.—See opinion for circumstances under which the discre 
tion of a judge in permitting evidence to be introduced after argument 


had begun, would become a fit subject for revision. 


_ 


PAY FOR USE AND OCCUPATION.—To exempt a defendant in trespass 
to try title, against whom judgment is recovered, from liability for 
* use and oc upation,” under article 4806, he must prove both that 
he paid the taxes on the land, and that the plaintiff failed to pay the 
same, 


AppEAL from Harrison. Tried below before the Hon. A. J. 
Booty. 

Suit was brought April 20, 1870, by J. B. Scruggs, against 
Edmund Jones ef al., freedmen, to try title to a tract of land 
described in the petition. Jones et a/. disclaimed, and A. Pope, 
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; — 
statement of the case. 


as landlord, intervened to defend the title. Pope died, and 
his death was made known to the court at the October Term, 
1872; soon thereafter, J. H. and W. FL. Pope, administrators of 
A. Pope, deceased, were made party defendants. In October, 
1875, J. B. Seruggs went into voluntary bankruptey, and that 
fact was made known to the court at the October Term, 1876. 
On the 31st of May, 1877, J. W. Davenport, the present plain- 
tiff, intervened in the cause, and filed his petition claiming 
the land as a purchaser from W. G. Cain, assignee of J. B. 
Scruggs, under an order of the United States District Court. 
The only parties before the court at the trial were J. W. Dav- 
enport, plaintiff, and J. H. and W. H. Pope, administrators, 
defendants. A trial was had at the May Term, 1878, result- 
ing in a verdict and judgment for the plaintiff, from which the 
defendants prosecuted this appeal. 

Title to the land in controversy was in W. IT. Dial up to 
March 1, 1864, when he sold it to J. M. Collins. Prior to the 
sale of Collins, Samuel Patrick, for the use of Snediker and 
Cole, recovered a judgment against W. IT. Dial and others for 
the sum of $650, in the District Court of Harrison county, Sep- 
tember 21,1860. This judgment was duly recorded as the 
law directed at that time, and became a lien upon the land. 
After the issue and levy of the first execution, Dial carried the 
case by writ of error to the Supreme Court, and supersedeas 
was issued. The war coming on, the case remained undisposed 
of in the Supreme Court until May 29, 1867, when it was at- 
firmed. A second execution was issued, and under it the land 
in dispute was levied on. This execution was returned, and 
on the 10th of August, 1868, an order of sale was issued com- 
manding the sheriff to sell the land, and on the Ist of Septem- 
ber, 1868, the land was offered for sale and bid in by H. Me- 
Kay, who afterwards gave the name of J. B. Scruggs as the 
real purchaser, and to whom a deed was made. The facts 
about which the witnesses or parties differed were those bear- 
ing onthe sale. 


The plaintiff contended that there was no fraud in bringing 


< 
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about or making the sale, and that while the sum of $2 per 
acre was bid, and publicly cried as the bid, there was a secret 
understanding between McKay, the bidder, and Snediker, one 
of the plaintiffs, Dial, the defendant in the judgment, and 
Perry, the sheriff, that the actual and true bid should be only 
a sum sufficient to satisfy the execution then in Perry’s hands, 
and that this secret understanding controlled and fixed the 
real bid at the sale. 

The defendant contended that the conduct of Dial and his 
attorney, McKay, in bringing about the sale was a fraud upon 
the rights of Collins, the true owner, and that the secret agree- 
ment was itself a fraud, as it hindered honest competition in 
the bidding. 

The plaintiff contended that the entire bid was paid to the 
sheriff; that the payment of a sum in cash and the draft of 
Dial, drawn on himself, for $304, paid the amount due on the 
judgment, and that it fully complied with the bid. On this, 
the defepdants maintained that the bid was $2 per acre, and 
that the sheriff had no right to make an agreement by which 
a less sam than that cried at the sale should be taken as the 
bid of the purchaser; that Collins, the vendee under Dial of 
the land, was the owner of whatever surplus might remain of 
funds arising from the sale, and that none of the parties to the 
agreement had the right to release the collection of this sur- 
plus. They also contended that the sheriff had no authority 
to receive Dial’s draft for $304 in payment of any part of the 
bid, and maintained that Snediker, the plaintiff, had never au- 
thorized Perry, the sheriil, to receive the draft in payment. 

There was much conflict in the evidence, 

The plaintiff also claimed title through the bankrupt sale 
before referred to. The evidence on this subject was docu- 
mentary. 


The assignments of error are manifest from the opinion. 


James Turner, for appellants. 
I. Every party plaintiff or defendant is-entitled to demand 
14 
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and have the witness produced against him examined by ques- 
tions, properly worded and distinetly put, calling for such facets 
as the witness is supposed to know. No witness should be al- 





lowed to make himself the judge of what is and what is not 
legal and proper testimony. The adverse party should not in 
this way be cut off from his undoubted right of objecting to 
illegal and improper testimony going before a jury. It may 
be replied that this matter is in the discretion of the court try- 
ing the ease, and to a certain extent it is; but such discretion 
is liable to be abused, and, as in this ease, to the detriment and 
injury of the party complaining. ‘The question has never been 
before the court, and we cite no authority. 

On the trial of another cause, the witnesses Dial and McKay 
were both examined; the subject of inquiry was the same 
as in this cause; there was a statement of facts made out and 
signed by the counsel, the witness McKay being also counsel 





in the cause; this statement of facts I held in my hands and 
questioned the witnesses Dial and MeKay. On cross-exami- 
nation, I proposed to ask them if they had not, on the former 
trial, made certain statements, and commenced to read from 
the paper in my hands the language that I proposed to ask 
them if they had not used. This was objected to by witness, 
acting also as counsel for the plaintiff, that the testimony was 


= 


given in another case and was not evidence in this, and that 
by his signature as attorney he was not bound. We explained 
to the court, that we did not offer the statement in evidenee, 
but that we desired to read certain portions with a view to 
question the witness as to the facts and his former statement 
of them. The court held that we could not read from the 
former statement for any purpose whatever. 

IT. [ can ask a witness if he did not write certain things in 
a letter or state certain things in an affidavit, and read from 
the letter or affidavit the language he is supposed to have used. 
(1 Greenl. on Ev., sees. 462, 463, and cases cited; 1 Stark. on 
Ev., 176; Neill v. Keese, 5 Tex.. 23.) 


III. When one party introduces and reads part of a letter 
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or other writing, or part of a record or other proceeding, or 
any part of a conversation, his adversary has the undoubted 
right to introduce the whole letter, writing, record, or conver- 
sation relating to the same subject. (Guilford v. Love, 49 Tex., 
715; Lynch v. Baxter, 4 Tex., 447; Phillips v. Green, 5 T. B. 
Monr., (Ky.,) 344; Greenl. on Ev., sees. 218, 283, 527; Stark. 
on Ev., side pp. 294, 295.) 

IV. Where the title to property is in dispute, a sale thereot 
can only be ordered by the court on petition of the assignee, 
after notice to the adverse claimant, as the judge shall direct. 
and then the titles of both claimants pass under the sale, and 
the funds remain in the hands of the assignee subject to the 
order of the court on final adjustment of the conflicting 


claims, (Bankrupt Act, see. 25; U.S. Rev. Stats.. sec. 5063 : 


LN. BR. R., 238; 14 N. B. R. RR. 73-82; Bump on Bank., 
pp. 179, 569.) 

V. A purchaser of land under lien of a judgment takes it 
subject to the lien, and if the land be sold in satisfaction of 
the lien, and there be a surplus after satisfying the lien, the 
surplus after satisfying the lien goes to the owner of the land 
at the time of the sale, and not to the judgment debtor. l 
[redell Law Reps., 994 : 4 Id. 12; ] Wend.. 959 : 5 Johns. 
Ch., 235; 12 Rich., (S. C..) 145. 

Surplus proceeds arising from a judicial sale of land are 
distributed as real estate to the parties entitled to receive it. 
Mays rv. Lewis, 4 Tex., 38; Ackerman rv. Smiley, 37 Tex., 
215; 4 Kent’s Comm., p. 98.) 

VI. The law requires the utmost fairness in making judicial 
sales, and if the purchaser enters into any agreement or com- 
bination whereby free competition in the bidding is prevented, 
or whereby the property brings less than it would otherwise 
have brought, he is guilty of fraud, and no title passes under 
his purchase. (James rv. Fulerod, 5 Tex., 512; 19 Tex., 420; 
Freem. on Ex., secs. 93, 297, 298; Story on Ag., 139, 140, 
196; Story’s Eq. Jur., sec. 293; Kerr on Fraud, p. 44; Rorer 


on Jud. Sales, sees. 94, 95, 96.) 
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VIL We maintain that, under section 25 of the bankrupt 
act, the register eould not order the sale of this land, but that 
the order must be made by the court, at a regular term, on 
the petition of the assignee, and after notice to the adverse 
claimant. In support of which view, I refer the court to the 
following authorities: U. 8. Rev. Stats., see. 5063; 14 N. B. 
R. R., 73-82; 1 Id., 238, 249. 

VIII. Instead of determining, as the judge did, that the 
sale was made by the order of the judge in the court, he 
should have either excluded the reeord altogether, or have 
charged the jury that from the date of the order it could not 
have been made by the court. This court and the District 
Court are both bound to take judicial notice of the public acts 
of Congress, and hence, bound to take judicial notice of the 
time of the opening and holding of the Federal courts through- 
out the country. The judge, then, was bound to know—and, 
more, he did know; for the statute was produced and read— 
that at the date of this order of sale the District Court of the 
Western District of Texas was not in session at Tyler, but 
Was in session at Austin, and that no term could be held at 
Tyler until the first Monday in November, 1875. (Rev. Stats., 
see. 512; 28 Tex., 452; 21 Tex., 164; 34 Tex., 35; 31 Tex., 576; 
27 Cal., 168; 17 Ala., 229; 19 Grat., 284; 31 Ala., 689; 30 
[ll., 279; 8 Ala., 303; 19 Ind., 401; 50 Ala., 102; 2 Sawyer, 
482; 1 Greenl. on Ev., sees. 6, 49; Phil. on Ev., note 429.) 

The register had no lawful authority to make the order; 
hence it is that the order was null and void for the want of 
Jurisdiction, and a sale under it passed no title, and its validity 
may be questioned anywhere. (1 Tex., 244; 21 Tex., 367; 
20 Tex., 303; 22 Tex., 479; 4 Tex., 399; 35 Tex., 345; 7 
Kan., 417; Freem. on Judg., sees. 116-120; Rorer on Jud. 
Sales, sec. 123.) 

IX. The judgment is also void for want of service. See- 
tion 25 of the bankrupt law requires notice to be given to the 
adverse claimant. (4 Tex., 101, 139; 9 Tex., 356; 13 Tex., 
126; 7 Tex., 573.) 
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X. If the register had no authority to order the sale, cer- 
tainly he could not approve it. This question, in another 
form, was up at the last Austin Term of the Circuit Court, 
and Mr. Justice Bradley, sitting with Judge Duval, held that a 
sale could only be confirmed by the authority that ordered it 
to be made. Tregret not being able to furnish the opinion 
(Rorer on Jud. Sales, see. 2.) 

XI. Perry, as sheriff, had no right to take the draft in pay- 
ment of the judgment. (Harris v. Ellis, 30 Tex., 7; Mitchell v. 
Hockett, 25 Cal., 538; Tobey v. Barber, 5 Johns., 68; Freem. 
on Ex., sees. 300, 443.) 

Snediker, the evening before, may have agreed to take the 
draft in absolute payment, but unless he went further, and did 
take it, or authorized Perry to do so, or unless he ratified Per- 
ry’s act in taking the draft, the executing and delivering of 
the draft to Perry did not satisfy the judgment. Snediker may 
have agreed to take the draft the evening before, but the 
promise being without consideration, could not have been en- 
foreed. And if Dial drew the dratt according to agreement, 
and tendered it to Snediker or his agent, unless it was then 
and at that time accepted as payment, or afterwards, it did 
not amount, in law, to an accord and satisfaction ; and unless 
the draft was paid, the jadgment remained unsatisfied. (Eng- 
lish v. Reid, 55 Ga., 240; Mitchell v. Tlockett, 35 Cal., 543; 
Tobey ¢. Barber, 5 Johns., 68.) 

XII. The evidence disclosed that Dial had sold the land 
after the judgment and before the sale, and the sale being to 
foreclose the lien of the judgment, Dial was not entitled to 
the surplus proceeds of the sale after the judgment was satis- 
fied, but such surplus belonged to Collins, the owner of the 
land. (1 Iredell Law Reps., 249; 4 1Id..12; Will. Eq., p. 445; 
Freem. on Judg., sec. 400; Freem. on Ex., sec. 447.) 

XIII. Unless Collins released the payment of this surplus, 
the terms of the bid were not complied with, and the pur- 
chaser acquired no title to the land. (1 Iredell Law Reps., 





if 
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249; 4 Id., 12; Freem. on Judg., sec. 400; Freem. on Ex., 
sec. 447.) 

XIV. If Dial, McKay, Lane, Snediker, and Perry, or any 
of them, made an agreement by which $2 per acre was to be 
cried publicly as the bid of McKay at the sale, while, in fact, 
the bid was only to be the sum due on the Patrick judgment, 
such an agreement was a fraud on the rights of Collins, the 
land owner, and had the effect of hindering competition in 
bidding, and the sale was vitiated thereby. (5 Tex., 512; 19 
Tex., 420; Freem. on Ex., sees. 293, 297, 298; Story on Ag., 
see, 1389: 1 Story’s Eq. Jur., sec. 293: Kerr on Frauds, see. 
44; Rorer on Jud. Sales, sees. 94—96.) 

XV. At a sherift’s sale, the bid is the sum the bidder offers 
for the property and that is cried at the sale as the bid. And 
the sheriff can lawfully make no agreement with the bidder, 
by which one sum is cried as the bid and a smaller sum be the 
true bid; and such an agreement between the sheriff and the 
bidder is calculated to hinder honest competition at the sale, 
and is a fraud that will vitiate the sale. (Rorer on Jud. Sales, 
sec. 91; Freem. on Ex., see. 297, and authorities last above 
cited. ) 

XVI. Before the sale by Perry passed title to Scruggs under 
the bid of McKay, the terms of the sale must have been com- 
plied with; and unless the entire sum bid at the sale, that is to 
say, $2 per acre, or $1,736 for the entire tract, was paid, or 
released by the parties entitled to receive it, the sale passed 
no title. (Paschal’s Dig., art. 3786; 20 Tex., 306; Freem. on 
Ex., see. 300; Rorer or Jud. Sales, see. 154.) 

XVII. If Dial purchased, he having after the rendition of 
the judgment sold the land to Collins, such purchase inured 
to the benefit of Collins, Dial being by his deed bound to 
make the title of Collins good. He could not purchase, ex- 
cept for the benefit of Collins, any claim to the land that 
existed on the Ist of March, 1863, when he sold to Collins. 
(4 Tex., 88; 37 Tex., 116; 6 How., 284; Sugd. on Vend., 690; 


2 Wash. on Real Prop., sec. 31.) 
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Bonnpr, Assocrate Justice.—In this case there are twenty- 
nine errors assigned. We have given them a very patient 
and careful consideration. To present them all in detail, 
would extend this opinion to great length without correspond- 
ing benefit. Pence we discuss but the two upon which we 
consider the ease virtually depends, and briefly announce our 
conclusions upon the most material of those remaining. 

Both parties claim under W. H. Dial as a common source 
of title. 

It is contended by appellants, who were defendants below, 
that uvo of the links in plaintiff’s chain of title were defective ; 
first, that derived under the execution sale by Sheriff Perry to 
the original plaintiff, James B. Scruggs; second, that derived 
under the bankrupt sale by W. G. Cain, assignee of Scruggs, 
to the present plaintiff, J. W. Davenport. 

I. It is claimed by appellants that this execution sale was 
void by reason of an agreement between the sheriff, the de- 
fendant in execution, and the purchaser, that whatever might 
be the bid in excess of the amount due on the execution, 
the same should be satistied by payment of this last-named 
amount; and further, that the sale was void because the full 
amount of the bid was not paid and the sheriff's deed was not 
delivered. 

That such an agreement was made, is not denied; and that 
us between proper parties it would be such fraud, in law, as, 
without regard to the fraudulent intent in fact, would avoid 
the sale, we have no doubt. 

It is not pretended that the excess between the amount due 
on the execution and that actually bid, being several hundred 
dollars, was ever in fact paid; the contest under this issue be- 
ing as to an alleged payment in the draft of W. H. Dial, the 
defendant in execution, for the sum of $304, the difference 
between the cash payment on the bid and the amount due on 
the execution 
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None of those, however, who were interested at the time of 
the sale, are made parties to this suit or heard to complain. 

The plaintiffs in execution, Snediker and Cole, (and if they 
were not the true owners thereof, it does not appear to have 
been known to the bidders,) did not seek by motion or other- 
wise to set aside the sale, and, indeed, could not have done so, 
if, as found by the jury, they accepted the draft for $304 in 
satisfaction of the execution. The defendant in execution, W. 
II. Dial, to whom ordinarily under the statute (Paschal’s Dig., 
art. 3777) the excess over the amount of the execution should 
be paid, is estopped, as he was a party to the transaction; and 


J. M. Collins, who bought from Dial subject to the judgment 


lien, is not before the court and does not complain. That he. 
by proper proceedings, could have set aside the sale, or, if he 
acquiesced it, by due notice to the sheriff of his title, could 
have recovered the excess of the bid over the amount due on 
the execution, would seem clear’. The sale was voidable only 
and not absolutely void, and unless set aside by a proper par- 
ty would be binding. The failure of Collins to assert his 
rights would not authorize a stranger to the proceedings to 
assert them for him. (Hicks rv. Perry, 7 Mo., 346; Freem. on 
Ex., sec. 5305.) 

The title in Collins was subordinate to the judgment lien of 
Snediker and Cole, and was not such an independent, superior 
outstanding title as would, under the circumstances, avail the 
defendants in this suit. 

We are of opinion that appellants, who claim title by a sub- 
sequent execution sale under this same judgment, have not 
such interest as that they can, in any event, complain of the 
failure to pay the excess of the bid over the amount due on 
the execution, and could complain only in the event that 
there was a failure to pay the $304 difference between the 
cash payment and the remainder due on the execution; that 
is, that they could complain in the event only that the prior 
execution was not satisfied, and hence that there was authority 
to issue the subsequent execution under which they claim. 
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The testimony Was quite conflicting as to whether the draft 
for $304 was received in full satisfaction of the remainder due 
on the execution, and as to whether, in fact, the sheriff’s deed 
was delivered. We are of opinion that the legal propositions 
arising from the evidence upon these issues were substantially 


submitted in the char of the court, and that there was,.not 


such a preponderance of testimony for appellants as would 
authorize us to set aside the verdict of the jury in favor of 
appellee. 

We do not think that the judgment should be reversed for 
the alleged error that witness Perry was not permitted to tes- 
tity that Snediker, one of the plaintifts in execution, stated to 
him that he had not agreed to take the draft of Dial in pay- 
ment of the judgment. 

It does not affirmatively appear that this was a part of the 
same conversation testified to by witnesses McKay and Dial; 
and, besides, witness Perry swore positively that he met the 
parties in the settlement at which the draft was taken in his 
capacity as sheriff, and not as the agent of Snediker, and that 
he had no authority to take anything but money in payment 
of the execution. 

Il. It is contended by appellants that the sale by W. G. 
Cain, assignee in bankruptcy, to plaintiff Davenport is a nul- 
lity. 

Under this, appellants submit the following two leading 
propositions : 

«* Where the title of property, real or personal, is in dispute, 
at the date of the bankruptcy, between the bankrupt and a third 
person, it does not puss into the hands of the assignee, nor 
does he acquire title thereto under the deed of assignment. 
Only the title to such property as the bankrupt has in posses- 
sion, and is surrendered by him, passes under the assignment, 
and the register las no authority to assign the title to other 
property. 

“Where the title to property is in dispute, a sale thereof can 
only be ordered by the court on petition of the assignee, after 
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notice to the adverse claimant, as the judge shall direct; and 
then the titles of both claimants pass under the sale, and the 
funds remain in the hands of the assignee subject to the order 
of the court on final adjustment of the conflicting claims.” 

By sections 5044 and 5047 of the Revised Statutes of the 
United States, by virtue of the adjudication in bankruptcy, 
the appointment of an assignee and the conveyance to him of 
all the estate, real and personal, of the bankrupt vests in the 
assignee, including, among other designations of property of 
the bankrupt, the following: “ All his rights of action for 
property or estate, real or personal, and for any cause of action 
which he had against any person, arising from contract or from 
the unlawful taking or detention or injury to the property of 
the bankrupt.” 

This is sufficiently comprehensive to pass a right of action 
to land in dispute and held in adverse possession. (Notes to 
Bump on Bank., 9th ed., tithe WHAT PROPERTY VESTS IN THE 
ASSIGNEE, and authorities cited.) 

It has been decided that the assignment vests the property 
in the assignee, although it was not placed in the schedule of 
the bankrupt. (Bump on Bank., 9th ed., 484, note, citing 
Holbrook +. Coney, 25 Ill., 043; Burton’s Administrator ¢. 
Lockert’s Executors, 9 Ark., 411; Jewett v. Preston, 27 Me., 
400.) 

It has been held by this court that the mere fact that land 
was in the adverse possession of another would not invalidate 
a sale otherwise good. (Carder v. MeDermett, 12 Tex., 546; 
Austin rv. Dungan, 46 Fex., 246.) 

Under section 5046 of the Revised Statutes of the United 
States, the assignee has the same right, title, power, and au- 
thority to sell, manage, and dispose of the property and estate 
as the bankrupt might or could have had if no assignment had 
been made. (Bump on Bank., 9th ed., 167.) 

It is believed that, under the bankrupt act and in practice, 
there is a distinction as to the effect of a sale by the assignee, 
when made of the bankrupt’s interest only, or a sale subject 
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to incumbranee, and a sale of both the interest of the bank- 
rupt and an adverse claimant, or a sale free of incumbrance. 

In the former, the adverse claimant need not be made a 
party, and his interest is not affected by the sale, the purchaser 
simply taking such title as the bankrupt had; in the latter, the 
adverse claimant must be made a party, and the purchaser 
takes the title of both parties, and the proceeds are held in 
place oft the property sold. 

To hold that a sale by an assignee would be void even as to 
the interest of the bankrupt, unless the adverse claimant was 
made a party to the proceedings of sale, would, we think, not 
be sound on principle, would unnecessarily restrict the powers 
of the assignee given by the statute, and would impair the 
validity of many titles to land which ‘passed through the 
assignee, Where, from want of knowledge of the adverse claim- 
ants, or other causes, they were not notified. 

If, by reason of this want of notice to adverse claimants, 
the sale was not made to the best advantage of the estate, the 
creditors and others directly interested might object; but it is 
not believed that the adverse claimant whose rights could not 
be atfected by the sale can complain. It could not be mate- 
rial to him whether the adverse interest was owned by the as- 
signee or by some one else. Ray v. Norseworthy, 23 Wall, 
12s. 

Concede that an adverse claimant is required to be made a 
party to an order of sale under section 5063 of the Revised 
Statutes of the United States, in order to divest his title, and 
that this order can be made only by the District Court in ses- 
sion, yet we are not prepared to say when the interest of the 
bankrupt’s estate only is sold by order of the register, and the 
sile approved by him, the application not having been con- 
tested, that the sale would be a nullity. 

So far as we are advised, it was the practice to order sales 
as was done in this case, and the baukrapt act seems to con- 
template that registers have power to make all uncontested 


orders and directions, in the administration business of the 
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court, which by the act are not required to be made, done, or 
performed by the District Court. (U.S. Rev. Stats., sec. 4998 ; 
Gen. Orders in Bankruptcy, No. 5; Bump on Bankruptey, 9th 
ed., 74.) 

If, however, the assignee had the general authority to sell 
at public auction the interest of the bankrupt, it is not believed 
that such sale would be void because he may have obtained an 
order of the register to make the same. A mistaken recital of 
the source of power would not invalidate the act if the power 
in fact existed. (Hough v. ill, 47 Tex., 153. 

As the plaintiff introduced a part oniy of the proceedings 
in the bankruptcy of James B. Scruggs, the defendants, by a 
familiar rule of evidence, had the right to introduce the re- 
mainder; and if, under the view we take of the question, the 
excluded part had not been immaterial as affecting the rights 
of the defendants, the action of the court in excluding it would 
have been error sufficient to reverse the judgment. 

The above disposes of the most material and controling 
questions in the Case, and virtually ol such errors assigned 
as arise out of the same. 

That the witness H. MeKay was permitted to testify gener- 


ally as to his knowledge of the matters in issue, without special 
interrogatories to each point, was, we think, under the circum- 
stances, not error. As a rule of practice it would prevent the 
objection so often raised, that a question is leading. If the 
witness should attempt to give illegal testimony, this could be 
prevented by objection; or if given, it could be excluded on 
motion, as is often done. 

Neither do we think that there was error in not permitting 
counsel for defendants to read from the statement of facts the 
testimony of the witnesses McKay and Dial, taken in another 
cause, as the basis for interrogatories to them as to what was 
their evidence in that cause. 

It would not be pfoper to read such statement to the jury 
as a basis to propound interrogatories to impeach the witness, 
and if offered for any other purpose would be but hearsay. 
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Such practice as contended for would have a tendency to 
mislead the jury, and it is not necessary to the ends of justice 
that it be resorted to, as the party has the right, without pro- 
ducing the written evidence, to ask the impeaching questions, 
and may use it as a private memorandum for this purpose. 

It was in the discretion of the court to permit the plaintiff 
to read the execution in evidence after the argument of coun- 
sel had commenced and before the same had closed, and this 
is often permitted in practice. This discretion would not be 
revised unless the defendants had been prejudiced thereby, as 
when, in consequence of the failure to introduce the evidence 
ut the proper time, they were not prepared with rebutting or 
explanatory testimony, or were not allowed to comment in 
argument upon the evidence after it was introduced. The 
bill of exceptions in the case, however, does not show that the 
defendants were, from these or other reasons, prejudiced in 
fact by the ruling of the court. 

To have entitled the defendants to exemption from pay for 
“use and occupation” under article 5306 of Paschal’s Digest, 
they must have proven, both that they paid the taxes on the 
land, and that the plaintiff failed to pay the same. They 
proved the latter, but the evidence shows that the defendants 
themselves failed to pay the taxes for two years after their 
occupancy, 

There being no apparent error sufficient to reverse the 
judgment, the same is aftirmed. 

AFFIRMED. 


[Opinion delivered December 2, 1879.] 
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Joun D. Jonnson v. E. J. Gurbey kT AL. 


1. BREACH OF COVENANT—LANDLORD AND TENANT.—For breach of 
mere covenant the lessor has no right of reéntry, unless there is an 
express clause in the agreement which authorizes it. In the absence 
of such a clause, the lessor can only maintain his action for damages. 

2. BREACH OF CONDITION—LESSOR AND LESSEE.—A lessor may, with- 
out an express clause to that effect, take advantage of a breach of 
condition by reéntry, or by suit to recover the premises. The breach 
of condition does not, of itself, divest the estate of the lessee. 

3. CONSTRUCTION OF LEASE—LESSOR AND LESSEE.—In a case of doubt 
as to the true construction of a clause in a lease, it should be held to 
be a covenant, and not a condition or limitation. 

4. FACT CASES.—See statement of case for a clause in an agreement 
between a lessor and lessee, in regard to the use of timber, which 
was held to be neither one of limitation nor condition, a violation of 
which did not forfeit the estate of the lessee, or give the lessor a right 
to maintain any action except for damages. 


AppeaL from McLennan county. Tried below before the 
Hon. X. B. Saunders. 

John D. Johnson, appellant, entered into a contract with E. 
J. Gurley, one of the appellees, then acting as the agent of J. 
W. Lapsley and others claiming the Thomas de la Vega eleven- 
league grant of land opposite the city of Waco, wherein it 
was stipulated that appellant should remain upon the grant 
and hold it as the tenant of Lapsley and those claiming by 
community of interest with him, and that he would not yield 
the possession thereof to any adverse claimant. It was further 
stipulated that Johnson should reside upon the grant and use 
it at pleasure for pasturage and farming purposes, and that he 
might cut, use, and consume so much of the timber as might 
be necessary for his convenience and comfort upon his ranche 
or farm, but that he should not sell or otherwise dispose of 
any growing timber from the land. It was further stipulated 
that appeilant should have the right to purchase any portion 
of the grant, including his improvements, not to exceed eleven 
hundred and seven acres, at the value of the land in its natural 
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state, without regard to improvements; but if he should decline 
to purchase, then, at the termination of his tenancy, Lapsley 
and those claiming with him should pay appellant the full 
value of his improvements, including dwellings, out-houses, 
cleared lands, fences, &c., such value to be ascertained in the 
manner designated in said contract. March 19, 1875, Gurley 
et al. instituted their suit in the District Court of McLennan 
eounty against Johnson, alleging breach of the contract of 
tenancy on his part, and praying for possession, damages, and 
rents from the date of the breach as alleged. The particular 
breach assigned was, that Johnson had cut down and destroyed 
a large amount of timber on the eleven leagues, and on the 
portions thereof held and occupied by him, and had cut the 
same into cord-wood and rails, and sold the same in violation 
of the contract; that he had cut down and destroyed and con- 
verted to his own use a large quantity of timber which was 
not necessary for his convenience and comfort, and not so 
used by him on his ranche or farm, and that the same was 
growing timber. Appellees also claimed rents, from the date 
of the contract, at the rate of $100 per annum. 

April 8, 1875, Johnson answered with general demurrer 
and general denial, and pleaded specially the contract set out 
by appellees. He specially denied that he had ever violated 
any of its provisions, and averred that he had always held, and 
still held, as the tenant of appellees; that in pursuance of said 
contract he had made permanent and valuable improvements 
on the land in controversy, and had cleared, fenced, and put in 
cultivation about one hundred acres of the land, and that these 
several improvements were of the reasonable value of $1,396. 
Johnson, in his pleading, tendered back the land to appellees, 
and claimed the value of his improvements according to con- 
tract, 

At the Fall Term, 1876, a trial was had, resulting in a ver- 
dict for appellees for the possession of the land, and also for 
$750 for rents, ignoring appellant’s claim for improvements. 
Judgment of the court accordingly entered. 
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Argument for the appellant. 

Appellant moved for a new trial on the grounds (1) that the 
verdict was contrary to the law, (2) that it was contrary to the 
evidence, and (3) that the verdict was for rent alone and ex- 
cessive, and on other grounds, not here stated because not 
referred to in the opinion. Motion for new trial overruled. 
Notice of appeal, assigning as error the action of the court in 
overruling his motion for a new trial. 


Clark & Dyer, for appellant. 

I. The verdict is excessive, even if appellees had a right to 
recover any rents at all; and the latter right is denied. 

IT. Was there any ground of forfeiture by reason of breach 
of covenant or contract? Such forfeitures are not favored in 
the law, and courts always save them if it can be done. (1 
Wash. on Real Prop., 2d ed., 317; Spear v. Fuller, 8 N. H., 
174; Meni v. Rathbone, 21 Ind., 454; Doe v. Stevens, 3 B. 
& Adol., 299.) And they are never construed to defeat or 
determine a lease, unless there is some proviso or condition 
contained in the lease giving an express right of termination 
and reéntry. (1 Wash. on Real Prop., 2d ed., 318; Dennison 
v. Read, 3 Dana, (Ky.,) 586; Delaney v. Ganong, 5 Seld., (N. 
Y.,) 9; Den v. Post, 1 Dutch., (25 N. J. Law,) 292.) Even a 
breach of condition—and the stipulation as to cutting and 
selling growing timber is not a condition—does not, of itself, 
operate like a conditional limitation to determine the estate, 
but a reéntry must be actually made, until which the estate 
remains in the lessee in the same manner as before. (1 Wash. 
ou Real Prop., 317; Fifty Associates v. Howland, 11 Met.. 99: 
Western Bank v. Kyle, 6 Gill, 343; Proctor -v. Keith, 12 B. 
Monr., 252; Doe v. Birch, 1 M. & W., 402; Garner v. Han- 
nah, 6 Duer, 262.) 

If. Appellant’s estate was not determined by either the 
alleged breach of contract or the notice to quit, but continued, 
as it began, certainly to the commencement of this suit, March 
19, 1875, if not to the present time. 

IV. Appellant’s tenancy being rent free ab initio, he cannot 
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be chargeable with rents until after the final termination of his 
tenancy. 

V. If such tenancy was, in fact, terminated by the com- 
mencement of this action, and rents thereafter accrued are 
recoverable in this action, then appellant could not be charge- 
able with more than the rents for 1875 and 1876; and appel- 
lees allege in their petition that the rents are of the annual 
value of $100, by which they must abide. 


Walton. Green & Hill and Sleeper, Jones & Ki ndall, for appel- 
lees.—When a person is put into possession of land under a 
written contract, rent free, with permission to cultivate and 
use land and timber for farming and family purposes until a 
ditferent contract in writing is entered into, with these ex- 
pressed stipulations in the lease, viz.: 

First. That the lessee shall not cut down, or permit to be 
cut down, any growing timber for sale. 

Second. That when the lessor shall tender to the lessee a 
warranty title to the land, the lessee shall have the right to 
elect to buy the land at its value unimproved; and in ease the 
lessee declines to buy, he shall sell to the lessor, and the lessor 
shall have the privilege of buying, at their value, the improve- 
ments made on the land by the lessee; and while the lessee is 
in possession he cuts down growing timber and sells it, the 
sume not being necessary for farming or family purposes, and 
also sells to another party valuable improvements which he 
has put upon the land, and puts him in possession of the land, 
thereby placing it out of his power to comply with his contract 
by selling the improvements to the lessor in case he elects not 
to buy the land; and when the person to whom the lessee has 
so sold cuts down and destroys timber in violation of the 
original contract with the lessee, and the Jessor, in order to 
stay waste by such purchaser, is forced to sue him for posses- 
sion and damages; and when the lessor gives notice to the 
lessee to quit the premises, and the lessee from the time of the 
notice to quit ceases to hold under the lease or to claim pos- 
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session under the lease, but claims possession under other and 
different persons from those named in the contract; and when 
the lessee is afterwards sued for possession, and for damages 
and for rents since the notice to quit, on the ground that the 
lessee had violated his contract; and when in answer to such 
suit the lessee sets up his right to elect to buy the land at its 
unimproved value, or to demand of the lessor pay for such 
improvements as he had not previously sold, and elects to 
demand pay for his improvements; and upon the trial of such 
suit, upon issues of fact only presented, a verdict is rendered 
that the defendant has violated his contract and plaintiffs are 
entitled to possession and to rents since the notice to quit, 
such verdict is in accordance with the law. 


Bonner, Associate JusticE.—The gravamen of plaintift’s 
action is an alleged forfeiture of the lease on the part of the 
defendant by reason of the cutting of growing timber upon 
the land in controversy, in violation of the terms of the con- 
tract under which he held. 

This involves the proper construction of that portion of the 
agreement which relates to the use of the timber, so as to 
determine whether it is a covenant between the parties, or a 
condition, or a conditional limitation. ; 

A covenant is an agreement duly made between the parties 
to do or not to do a particular act. (Taylor’s Land. and Ten., 
sec. 245.) 

For breach of mere covenant the lessor has no right of 
reéntry, unless, as is not the case here, there is an express 
clause in the agreement to this effect, but has the right to sue 
for damages only. (Taylor’s Land. and Ten., sees. 290, 291; 
1 Wash. on Real. Prop., 3d ed., marg. p. 820; Dennison v. 
Read, 3 Dana, (Ky.,) 586; Brown’s Administrators v. Bragg, 
22 Ind., 123.) 

A condition is a qualification annexed to an estate by the 
grantor, whereby it may created, enlarged, or defeated upon 
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an uncertain event. (Taylor’s Land. and Ten., sec. 271; 1 
Wash. on Real. Prop., 3d ed., marg. p. 316.) 

The lessor may, without an express clause to that effect, 
take advantage of a breach of condition by reéntry or eject- 
ment. (Taylor’s Land. and Ten., sec. 291.) 

But the breach of a condition does not, of itself, divest the 
estate of the lessee, but to do this the lessor must, by express 
act, take advantage of the same by reéntry, or that which in 
law would be equivalent thereto. (1 Wash. on Real. Prop., 
3d ed., marg. p. 319; Taylor’s Land. and Ten., sec. 273; Fifty 
Associates v. Howland, 11 Met., 99; Elliott v. Stone, 1 Gray, 
575.) 

A conditional limitation marks the period or event which 
is to determine the estate without entry or claim, and no 
affirmative act is necessary to vest the right in the grantor or 
him who has the next expectant interest. (Taylor’s Land. and 
Ten., see. 273; 2 Wash. on Real. Prop., 3d ed., marg. p. 459.) 

In case of doubt as to the true construction of a clause in a 
lease, it should be held to be a covenant, and not a condition 
or limitation, as the law does not favor forfeitures. (1 Wash. 
on Real. Prop., 3d ed., marg. pp. 819, 320; Taylor’s Land. and 
Ten., sec. 273; 4 Kent’s Comm., marg. p. 129; Wheeler v. 
Dascomb, 3 Cush., 288.) 

We are of opinion that the clause under consideration is 
neither one of limitation nor condition, but equivalent simply 
to a covenant or agreement between the parties, to the effect 
that the lessors agreed to give to the lessee the right to the 
use of such timber as might be necessary for the purposes of 
the lease, and the lessee agreed not to cut and sell the grow- 
ing timber. (Spear v. Fuller, 8 N. H., 174; Wheeler v. Das- 
comb, 8 Cush., 285; Taylor’s Land. and Ten., sees. 279, 489.) 

The breach of this covenant did not forfeit the estate of the 
defendant under the contract, or give the plaintiff the right 
to sue him otherwise than for damages. 

The contract in this case partakes both of the nature of a 
lease and of a conditional sale, with the right to demand com- 
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pensation for improvements, and was clearly not a contract 
which the lessors, as in a tenancy at will, could determine by 
mere notice to quit. Certainly they could not do so without 
an equitable adjustment of the rights of the parties growing 


out of the improvements made by the defendant, and the 
damages, if any, from the breach of his covenant. 

We are of opinion, however, that there was error in not 
granting a new trial, because the verdict of the jury was ex- 
cessive as to rents. 

It is not necessary to dispose of the other questions raised, 
as they will probably not arise on another trial. 


REVERSED AND REMANDED. 


[Opinion delivered November 21, 1879.] 


Tue County or ANDERSON v. Houston AND GREAT NORTHERN 
RAILROAD COMPANY. 


COUNTY BONDS IN AID OF RAILROADS—SPECIAL ELECTION—ACTION 
OF COUNTY COURT UPON RESULT OF ELECTION FINAL.—On the 
petition of fifty freeholders of Anderson county, an election was or- 
dered by the County Court, and held in May, 1872, to take the 
sense of the voters on a proposition to issne county bonds as a dona- 
tion in favor of a railroad. After the election the court made an 
order stating that the election had been held in pursnance of the 
order; that a special registration of voters had been made for the 
election in accordance with the statute; that more than two-thirds of 
the qualified voters of the county had voted for the proposition ; that 
it was carried, and directing the issuance of the bonds on the com- 
plying with stipulations in the proposition. In January, 1873, the 
County Court issued to the road the bonds and levied a tax for that 
year and following years for their payment, which was paid until 
suit was brought to restrain the collection of the tax for causes stated 
in the opinion : Held— 

1. The act of April 12, 1871, (Paschal’s Dig., art. 7369,) adopted 
under the Constitution of 1869, made the County Court the judicial 
tribunal to determine the result of the election. 
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2. The validity of the election not having been questioned by the 
county officials, and the judgment of the County Court, pronounc- 
ing it to have been held in pursuance of its order, having been 
acted on for a period beyond that allowed by law for a certiorari, 
a bill of review, or a writ of error, was not subject to revision by 
the District Court. 

3. It is not for the courts to impute improper motives to the 
Legislature in the enactment of the registration law, and the bur- 
den which may result from subsidies voted by those who were neg- 
ligent in registering affords no ground for relief. 

4. When the result of an election is by law to be ascertained and 
declared by any tribunal, the action of that tribunal is conelusive, 
unless it be impeached or sought to be reviewed in a direct proceed- 
ing instituted in time. 

5. The District Court properly disregarded the allegations of 
fraudulent concealment so far as they related to the election and 
the official action of the managers and the County Court. 

6. If citizens entitled to vote were deprived of that right, or ille- 
gal votes were received, though a direct proceeding might have 
been sustained to set the election aside, such facts did not render 
the election void, nor will they authorize the determination of its 
result to be collaterally attacked. 

7. The County Court, in officially declaring that the company 
had fully complied with the terms of the proposition, prior to the 
issuance of the bonds, acted in their capacity of agents for the 
county, and after a tax had been levied and coilected for their 
payment, it was no sufficient ground for canceling the bonds to 
allege a partial non-compliance by the railroad company with their 
proposition. 

8. The court does not concur in the proposition that the statute 
under which the election was held and the bonds issued was in 
derogation of the power conferred on the County Courts to assess 
and provide for the collection of a tax **to aid in internal improve- 
ments.’> (Const. of 1869, art. 3, sec. 32. 


AppeaL from Anderson county. Tried below before the 
Hon. M. H. Bonner. 


The opinion states the case. 


Word & Williams, for appellant. 

I. We submit that the act of the Legislature of May 13, 
1871, requiring special registration, was unconstitutional and 
void, because it was judicial in its character, and directly de- 
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prived duly registered, qualified voters under the general regis- 
tration law of their privilege and franchise without due course 
of the law of the land. It positively declares (section 5) that 
“Persons duly registered and holding certificates of special 
registration, issued under the provisions of this act, shall be 
deemed qualified voters, and it shall not be lawful for any per- 
son not so registered and holding such certificate of registra- 
tion to vote upon a proposition at any election held under and 
by virtue of the provisions of the act of April 12, 1871,” and 
the certificate was required to have the words “special regis- 
tration” written across the face thereof in red ink. 

There ean be no question that this act directly disfranchised 

twenty-seven hundred qualified voters in Anderson county, 
and deprived them of the right and privilege of voting upon a 
question, the most important in its consequences ever sub- 
mitted to them, perhaps, without due course of law, and a 
burden of over $500,000 was thereby imposed upon the tax- 
payers of the county by the vote of less than one-fourth of 
the quatlitied voters and tax-payers. 
The right of persons in the elective franchise once acquired, 
has been elaborately and satisfactorily discussed by the Su- 
preme Court of Tennessee, in the case of The State v. Staten, 
6 Coldwell, 233; and Mr. Cooley, in a note at page 858 of his 
Constitutional Limitation, refers to the case of Davies v. Me- 
Keeby, 5 Nev., 369, which we have not seen. 

The Legislature could have altered, amended, or repealed 
the law of July 11, 1870, and could have enacted a new law 
on the subject, entirely changing the mode of ascertaining who 
were qualified voters under the Constitution, and authorizing 
them to exercise the franchise, but it could not deprive any 
voter of the right acquired under the repealed law, especially 
when that right had been awarded by the only tribunal that 
had jurisdiction of the subject-matter. 

If. The right and privileges acquired under the repealed 
law could not be invalidated by the new law, which could only 
have been valid as a rule by which to adjudicate upon the 
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subsequent application of those who had not been awarded the 
elective franchise under any prior law. 

The act of May 13, 1871, was “conceived in sin and born in 
iniquity.” Tt was conceived by those interested in the subject- 
matter, and passed by a corrupt and alien Legislature, which 
did not represent the intelligent tax-paying people of the State, 
and at a time when over one-half of the people were under a 
cloud of political depression, so much so that many of them 
were so discouraged that it was difficult to get them to make 
any efforts at political reform, while the party whose legisla- 
tors passed the act were thoroughly organized and drilled, and 
could be marched to the polls in solido at any election, and 
could be registered with equal facility. Its very object seems 
to have heen, and its result has in fact been, to defraud and 
oppress the counties of this State through which railroads 
might pass. 

Ill. But if the court should consider that said act was con- 
stitutional and binding, and authorized a special registration, 
and that none but those who had registered at said special reg- 
istration could vote at the election on the question, still we 
submit that said election was fraudulent, and that two-thirds 
of the voters registered for said election did not vote for this 
proposition. This is the allegation. It is claimed that one 
thousand and eight voters were registered, and that seven hun- 
dred and sixteen of these voted for the proposition. It is al- 
leged by appellant that one hundred of the votes cast for the 
proposition were fraudulent and had not been registered at 
said special registration, showing that only six hundred and 
sixteen of said specially-registered votes had been east for the 
proposition, being fifty-six votes less than two-thirds of said 
special registration. The one hundred unregistered votes hav- 
ing been cast for the proposition, of course necessarily changed 
the result of the election, and hence the proposition was not 
earried. (Cooley’s Const. Lim., 618; Trueheart +. Addicks, 2 
Tex., 217; McKinney v. O'Connor, 26 Tex., 5.) The requisite 
number of votes not having been cast for the proposition, the 
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bonds could not be legally issued, and when issued were a nul- 
lity, even as to third persons, perhaps, and certainly as to the 
appellee, the party to the contract. The whole proceedings 
were made a matter of record under the requirements of the 
statutes, and the appellee, at its peril, was compelled to know 
the law and to see that its requirements were complied with. 
The records notified it that the requirements of the law had 
not been fulfilled, as one hundred persons not authorized by 
the statute had voted at the election. Every party dealing 
with a corporation must take notice of any want of authority 
which the public records would show. And parties dealing 
with the agents or officers of a corporation must, at their peril, 
take notice of the limits of the powers both of the corporation 
and of those assuming to act on its behalf. (Cooley’s Const. 
Lim., 196; Swift +. Williamsburgh, 24 Barb., 427; State v. 
Kirkley, 29 Md., 95; Gould v. Sterling, 23 N. Y., 464; Clark 
v. Des Moines, 19 Lowa, 209; Veeder v. Lima, 19 Wis., 280; 
Dillon on Mun. Corp., 881; Duanesburgh v. Jenkins, 40 Barb., 
574; 46 Id., 294; City of Atchison v. Butcher, 3 Kan., 104; 
City of Aurora v. West, 22 Ind., 88; People ex rel. v. Peck, 
62 Baib., 545; People ex rel. v. Van Valkenburgh, 63 Barb., 
105.) 

IV. But it was insisted in the court below, that, first, the 
county was not a proper party to bring the suit; second, that 
the county was estopped by the action of the County Court 
issuing said bonds, that court having exclusive jurisdiction of 
the subject-matter, and the matters passed upon by that court 
being ves adjudicata, and that it was, in fact, the county itself 
sitting in judgment; and third, that if there was any fraud in 
the issuance of said bonds, the county of Anderson was cog- 
nizant of and a party to said fraud, and cannot be heard to 
complain. 

The counties of this State are public corporations, and may 
sue and be sued in their corporate capacity and name, the 
same as an individual may sue and be sued in his individual 
name and capacity. (Paschal’s Dig., arts. 1044, 1045, 5933 ; 
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Watkins v. Walker County, 18 Tex., 585; Bell County ». 
Alexander, 22 Tex., 359.) In fact, the counties can sue and 
be sued in no other manner, and it is made the duty of the 
County Court to “take and order suitable measures for pros- 
ecuting and defending all suits brought by or against” the coun- 
ties. (Paschal’s Dig., arts. 1046, 6126; De la Garza v. Bexar 
County, 31 Tex., 485.) This suit was properly ordered by the 
County Court of the county, and the record shows the fact. 

V. Admitting, for the purposes of the argument, that the 
County Court had jurisdiction of the subject-matter, we sub- 
mit, in discussing the point of estoppel or res adjudicata, that 
this suit is in the nature of a bill of review, or a bill to set 
aside the acts or orders of the County Court for fraud. It is 
a direct proceeding, brought for the express purpose of annul- 
ing said bonds and the orders upon which they were issued, 
and the suit was brought in less than two years after the bonds 
were issued, and within less than one year from the discovery 
of the alleged fraud and illegality. (Story’s Eq. Pl., 403 et 
seq.) Section 7 of article 5 of the Constitution of 1869, among 
other things, has the following provision in defining the juris- 
diction of the District Court: “And the said courts, and the 
judges thereof, shall have power to issue the writ of /abeas 
corpus, and all other writs necessary to enforce their own juris- 
diction and to give them a general superintendence and con- 
trol over inferior tribunals. The District Court shall also 
have appellate jurisdiction in cases originating in the inferior 
courts, with such exceptions and under such regulations as the 
Legislature may prescribe.” The acts of April 12, 1871, and 
of May 13, 1871, provided no mode of appealing to the Dis- 
trict Court from the proceedings of the County Court on the 
subject-matter, 

We submit, then, that the only means by which the appel- 
lant could make available the appellate jurisdiction of the 
District Court over the inferior courts, given by the constitu- 
tional provision above quoted, was by an original bill bring- 
ing before the District Court all the acts and proceedings of 
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the County Court with the alleged fraud and illegality. (Me- 
Elroy v. Chancellor, 8 Tex., 270; Fitzhugh v. Orton, 12 Tex., 
4; Musgrove v. Chambers, 12 Tex., 32; Lively v. Bristow, 12 
Tex., 60; Miller v. Hall, 12 Tex., 556; Fisk v. Wilson, 15 
Tex., 430; Cannon v. Hendrick, 5 Tex., 339.) The Legisla- 
ture not having provided a mode, cannot destroy the appel- 
late jurisdiction given to the District Court by the Constitu- 
tion, and where there is no mode of appeal by statute, the 
court will adopt its own mode according to law. (Chevallier 
v. Williams, 1 Tex., 177.) 

VI. The District Courts have equity as well as common- 
law jurisdiction ; and if the District Court had not appellate 
Jurisdiction over the orders of the County Court, it had equity 
Jurisdiction to set aside said orders upon the ground of fraud. 
It will hardly be denied that a judgment of a court of compe- 





tent jurisdiction may be attacked and annulled for fraud, and 
it is not deemed necessary to enter into an extensive discus- 
sion to establish this proposition. (20 Tex., 579; 21 Tex., 
154, 267. 653; 24 Tex.. 408 ; Story’s Kq. Jur., Zon: Ke rr on 
Fraud and Mistake, pp. 43, 44, 293, 294, 352, and notes and 
authorities; Niles v. Anderson, 5 How., (Miss..) 865; Christ- 
mas v. Russell, 5 Wall., 290; Byers v. Surget, 19 How., 303.) 

If, then, the District Court has either appellate or equitable 
Jurisdiction of the subject-matter on the ground of fraud, the 


principle of res adjudicata cannot apply, and the appellant is 





not estopped from inquiring into the matter. And here we 
might suggest that estoppels are odious in law, and not al- 
lowed in equity against the truth. (Blake v. Tucker, 12 Vt., 
44; 1 Greenl. Ev., 22, 204; 1 Serg. & R., 444.) 

VII. Nor is the appellant bound by the recitals in the record 
of the County Court. If there could be any question of this 
as to courts of general jurisdiction, it cannot arise in the case 
at bar; for it is submitted that the jurisdiction of the County 
Court in issuing said bonds was peculiarly special and limit- 
ed, and the record may be inquired into and contradicted. 
(Cooley’s Const. Lim., 406 et seq.) 
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VII. The County Court were the agents of the county for 
the express purpose of issuing said bonds, made so by law, 
Without any action on the part of the appellant; and if said 
agents, either from ignorance or corruption, betrayed the high 
trust placed in them, and imposed a burden upon appellant 
without authority of law, appellant should not be bound by 
such action. 

In whatever capacity the County Court may be considered 
to have acted in issuing said bonds, whatever relationship it 
may be considered as having borne to the county in its corpo- 
rate capacity, there is no principle that would estop the county 
from being heard. 

IX. We call the attention of the court to the appellant’s 
allegations that appellee failed to comply with the terms of 
the proposition. It is charged that appellee, through its friends 
and agents, held out to the people and promised them that, if 
they would vote for the proposition, appellee would build a 
railroad from Palestine to the northern line of the county, 
within three years, according to the terms of the proposition, 
and that on this inducement the people voted for the proposi- 
tion, and that appellee had failed and refused to build said 
road. It requires no argument to show the etfect of such in- 
ducements on the voters, especially those living in the north- 
ern portion of the county, who would be particularly benefit- 
ed by a railroad to that point, and appellee should not be 
allowed to take advantage of such an artifice. If the allega- 
tions of appellant on this point are true, certainly appellee has 
failed materially to carry out the contract and has acted in bad 
faith, and the court’s attention is invited to the question. It 
is also alleged that appellee failed to build a depot according 
to the terms of the written contract, which is likewise a mate- 
rial failure to comply with the terms of the proposition. 

X. It is believed that the court below erred in dissolving the 
injunction, first, because the affidavit to the answer was not suf- 
ficient. The affiant in the answer does not, of his personal 
knowledge, sufficiently deny the material allegations in appel- 
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lant’s bill. (Burnley v. Cook, 13 Tex., 586; Smith rv. Power, 
2 Tex., 57.) Secondly, the injunction should not have been 
dissolved after the filing of the general demurrer. Thirdly, 
the allegation of appellee, that the bonds had been transferred 
to innocent holders, showed that appellee had no interest in 
the bonds, and therefore had no right to ask a dissolution of 
the injunetion. 


Baker § Botts, for appellee. 


GouLp, Associate Justice.—This suit was brought by the 
county of Anderson, denying the validity of certain bonds is- 
sued by her constituted authorities in her name to the Houston 
and Great Northern Railroad Company, seeking to enjoin the 
transfer of the bonds and the further collection of a tax levied 
for their payment; praying, also, for the recovery back of pay- 
ments made out of taxes previously collected, for the cancella- 


tion of the bonds, and, in an amended petition, praying, in case 





the bonds had been transferred to innocent holders, for judg- 
ment for the value thereof. The petition made exhibits of all 
the proceedings of the County Court of Anderson county in 
reference to said bonds. These proceedings show as follows: 

On the 26th day of Mareh, A. D. 1872, more than fifty free- 
holders petitioned the County Court of Anderson county to 
order an election to take the sense of the voters of said county 
on the question of donating $150,000 in the bonds of said 
county to the Houston and Great Northern Railroad Company, 
and an additional $50,000 in the bonds of said county to the 
first railroad company that would build a railroad from the 
town of Palestine to the northern line of said county, upon 
certain conditions. The conditions to be complied with by the 
Houston and Great Northern Railroad Company were, to build 
their railroad from the north boundary of Tlouston county to 
its intersection with the International Railroad at the town of 
Palestine, in said Anderson county, and build and maintain a 
depot of its said road within one-half mile of the court-house 
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in said town of Palestine, and commence to run their cars reg- 
ularly thereto by or before the Ist day of July, 1873, the road 
to be of the same class and style with that portion of their road 
then built. The conditions of the $50,000 donation to the first 
railroad company constructing a railroad from Palestine to the 
northern line of said county were, that it should be of the same 
class as before required, and be built within three years from 
the adoption of the proposition. 

The County Court accordingly ordered an election to be 
held on the Ist, 2d, 3d, and 4th days of May, A. D. 1872, for 
the purposes mentioned in the freeholders’ petition. On the 
6th day of May, A. D. 1872, the County Court made an order 
stating that the election had been held in pursuance of the 
previous order; that a special registration had been made for 
the purposes of said election, according to statute; that more 
than two-thirds of the qualitied voters of Anderson county had 
voted for said proposition, and that it was carried; and further, 
that the county of Anderson would issue to the Houston and 





Great Northern Railroad Company, on completing their road 
to Palestine according to terms, $150,000 in the bonds of said 
county, and $50,000 to the first company that would build a 
road to the northern line of said county according to the prop- 
osition. 

On the 29th day of January, A. D. 1873, upon the petition 
of said railroad company, the County Court, declaring that the 
Houston and Great Northern Railroad Company had fully 
complied with the terms of said proposition, issued to that 
company $150,000 in the bonds of said county, as of date 
December 31, A. D. 1872. 

At the same time the County Court levied a tax of one per 
cent. on the taxable property in the county for the year 1873, 
and each successive year until all of said bonds are paid. The 
bonds were issued accordingly, one member of the County 
Court protesting. During the year 1873, and up to the insti- 
tution of this suit, on November 14, 1874, the tax levied was 


collected and appropriated, as by law required, to the interest 
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and sinking-fund of these bonds. The petition and amended 
petition deny that two-thirds of the qualified voters of Ander- 
son county, either under the general or special registration, 
voted for the proposition, charging that there were about two 
thousand seven hundred registered and qualified voters in the 
county; that at the special registration for this election one 
thousand and eight registered, and claiming that less than 
two-thirds of these voted for the proposition; specifying vari- 
ous illegal and fraudulent acts of the managers of the election, 
and others in connection with the special registration list and 
election. It denies the constitutionality of the special registra- 
tion act of May 13, 1871, and the constitutionality of the act 
of April 12, 1871, authorizing aid to railroads, in so far as it 
attempted to authorize donations to railroads. It alleges that 
the railroad company, by its president, had knowledge of the 
frauds in the election, and, in an amended petition, alleges 
combination between the company and members of the County 
Court. It further alleges that the company, by its agents, pre- 
tended that if the proposition was carried it would also con- 
struct the road to the northern line of the county, thereby de- 
ceiving the voters, they having since constructed their road in 
a ditierent direction. Also charges a failure to erect a depot 
within one-half mile of the court-house. It charges, also, that 
the tax levied was in excess of the amount required. 

The court sustained general exceptions to the arneuded pe- 
tition, having before sustained like exceptions to the previous 
pleadings of plaintiff. The plaintiff declined to furtner amend, 
and the court having thereupon dismissed the case, this appeal 
is prosecuted. 

The first question discussed by counsel is the constitutional- 
ity of the special registration statute of May 13,1871. (Pas- 
chal’s Dig., art. 6805.) This is not the first time that this 
question has been before this court. In the case of The Texas 
and the Mississippi River, Canal, and Navigation Co. v. Galves- 
ton County, it was directly presented. Justice Reeves, in the 
opinion delivered in that case, says: “There is nothing in the 
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Constitution to prohibit the Legislature from passing registra- 
tion laws not inconsistent with its provisions. In the exercise 
of this right the Legislature enacted the law of May 31, re- 
quiring a special registration of voters, and declaring who 
should be considered qualified voters at any election held un- 
der the provisions of the act of April 12. To ascertain who 
were qualified voters, the registrar was required to make a spe- 
cial registration of the qualified voters, the registration to be 
conducted in accordance with the provisions of the act of July 
11,1870.” After giving the purport of the fifth section of the 
act, he says: “This act confines the right to vote on a subsidy 
to those who have a certificate of special registration. The 
right to register applies to all who are otherwise qualified to 
vote.” (45 Tex., 284.) The evident meaning of this language 
is, that the law was enacted by the Legislature in the exercise 
of its power to regulate registration by qualified voters, and 
was valid. It is true that the case was disposed of on a differ- 
ent point, but certainly the opinion of the court was expressed 
on the question now made. We are inclined to the same 
opinion, regarding it within the province of the Legislature, 
under a Constitution which required a voter to be duly regis- 
tered, to prescribe such regulations in regard to repeated reg- 
istration as it might deem wise, provided the constitutional 
right of the citizen to register and vote be neither denied nor 
unreasonably restricted. It is not for the courts to impute 
improper motives to the Legislature. They enacted a law 
which we must assume was designed to ascertain and deter- 
mine the qualified voters of a county previous to an election, 
and under which a voter, qualified under the Constitution, 
could only lose his right to vote by his neglect to register. If 
citizens cease to be vigilant to secure their rights, the result 
may be that a Legislature which does not represent them en- 
acts laws which they abhor, or that their more vigilant fellow- 
citizens vote for subsidies or other measures which they do 
not approve, and which burden them most grievously. 

But whilst we entertain views which coincide with those ex- 
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pressed in the case in 45 Texas, it is believed to be unnecessary 
to decide the question of the constitutionality of the act under 
consideration. If an election for county and State officers had 
been conducted under a similar statute, and the result of that 
election had been ascertained according to law, and the time 
prescribed by statute for a contest had been allowed to pass, 
the defeated candidate could not afterwards come into the 
courts and impeach the election as invalid because of the un- 
constitutionality of special registration. However much he 
may have been entitled to the office had the election been 
conducted with reference to special registration, or however 
wrongful and illegal may have been some of the proceedings 
at the election, participated in, perhaps, by his opponent, the 
policy of the law requires that the result of the election be 
detinitely ascertained, and unless contested in the time and 
manner prescribed, that it should afterwards remain undis- 
turbed. After years of acquiescence, the public good requires 
that the officer in whose favor the authorities intrusted by law 
with the determination of the result had decided, and who 
had been allowed thereupon to enter upon the discharge of 
his official duties, and to continue therein, shall not be dis- 
turbed. Similar reasons would indicate the propriety of simi- 
lar regulations in regard to such elections as those provided 
for in the act of April 12, 1871, entitled « An act to authorize 
cities and towns to aid in the construction of railroads and 
works of internal improvement.” (Paschal’s Dig., art. 7369.) 
Section 1 of that act makes it the duty of the County Court, 
when petitioned by not less than fifty freeholders of-the coun- 
ty, to order an election to take the opinion of the electors of 
the county on a proposition to aid a railroad, Xe. 

Section 2 reads: “The order of the court shall be entered 
on the minutes, and shall state the time when and the place 
where the election shall be held, and how long it shall econ- 
tinue, and shall appoint the managers to conduct the election, 
and name atime when they shall make a return thereof to 
the court.” This section directs how the proposition must 
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be stated in the order and the notice to be given of the elee- 
tion. 

Section 3 provides a remedy for the failure of the managers 
to attend the election. 

Section 4 directs how the vote shall be taken and who shall 
he allowed to vote, and requires a record to be kept of the 
names of all persons who vote, and then proceeds thus: “The 
managers shall count the votes and make a statement of the 
result, to which there shall be attached an affidavit of the 
managers and clerks that the eleetion has been conducted ac- 
cording to law. And one of the managers shall, within three 
days after the election, make a return to the County Court of 
the result of the election, with the ballots and record of the 
persons who voted.” 

Section 5 reads: “A special meeting of the County Court 
shall be held on the first Monday after the retarn day of such 


election, when the court shall ascertain and record the result 


of the eleetion, and if two-thirds of the qualified voters of the 
county shall have voted in favor of the proposition at such 
election, then it shall be the duty of the court to make such 
orders and adopt such regulations as will give practical effect 
to the proposition so voted for, and for that object the court 
shall have power to issue county bonds, to draw interest. not 
exceeding ten per cent. per annum, and to levy a tax on all 
real and personal property situated in the county, not to excced 
two per cent, on the assessed value of such property in any one 
year.” The act contains eleven other sections regulating the 
form, issuance, and registration of the bonds; the levy and 
continuance of a tax sufficient to pay the assessed interest and 
not less than two per cent. of the principal of the bonds, and 
sundry other provisions which need not be stated. 

The evident purport of the act is to make the County Court 
the tribunal to judicially determine the result of the election. 

Under the Constitution and laws then in force, the County 
Court was composed of the five justices of the peace of the 
county, and was intrusted with powers of different kinds. In 
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some cases its power was clearly judicial; as, in trying contested 
| elections for county officers. In other cases, as was said by 
| this court in the case of Worsham v. Richards, “it is a sort of 
| legislative body for the regulation of county affairs.” (46 Tex., 
Wh i 441.) An undoubted example of their legislative power is in 
Hai levying atax. In yet another class of cases it acts as the agent 
or board of directors of the corporate body, the county; as, 
| where, in behalf of the county, it makes contracts for the erec- 
| tion of public buildings. 

| Tn its judicial capacity, it was an appropriate tribunal to as- 
i certain and record the result of the election. Speaking of this 
| | statute and of the County Court, this court has said: ** A mat- 
t | ter of great importance, involving judgment and discretion, is 
) intrusted to its determination.” (Austin v. Gulf, Colorado and 

i | S. F. R. R. Co., 45 Tex., 270.) 
1’ In that case a proposition to aid the railroad had been sub- 
! mitted to the voters of Galveston county on May 20, 1874, 
and the result had been ascertained and recorded by the Coun- 
ty Court on June 15, 1874. In July, 1875, some of the bonds 
issued, a tax having been levied for their payment. On Jan- 
uary 19, 1876, suit was brought to enjoin the collection of the 
tax and the further issuance of bonds, one of the grounds of 
relief being that two-thirds of the legal voters of the county 
) had not voted for the proposition, and that, therefore, the 
. eounty had no authority to issue the bonds or levy the tax. 





This court said: “ Other objections are made to the action of 
the court in ascertaining and declaring the result of the elec- 
tion. if, however, we were to concede the most that can be 
claimed for them, it would be found that they were mere irreg- 
ularities or errors in the course of a judicial proceeding, for 
which the judgment could not be impeached at the time and 
in the manner proposed by appellant in this case.” 

In the present case, it was more than two and a half years 
after the election, and after the determination of its result, 
when this suit was instituted, seeking to impeach the judgment 
and conclusion of the County Court. 
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Until the road had been constructed, it does not appear that 
the validity of the election was questioned by the county offi- 
clals. Certainly the time to do so had passed when the deter- 
mination of the County Court had been acted on for more than 
the period allowed for a certiorari, a bill of review, or a writ 
of error. If, in ascertaining and recording the result of the 
election, the County Court be regarded as a special tribunal. 
its action would certainly not be subject to revision by the 
District Court for a longer period than in ordinary ditigated 
Cases, 

In the final amended petition, plaintiff sought to excuse the 
delay by alleging fraudulent concealment of the wrongs com- 
plained of. In so far as this related to the election and the 
official action of the managers and the County Court, it is be- 
lieved that the court was justified in disregarding the averment 
of concealment. The proposition, that if the result of such an 
election is by law to be ascertained and declared by any tri- 
bunal, the action of that tribunal is conclusive unless it be 
impeached or sought to be revised in a direct proceeding in- 
stituted in time, is supported by numerous decisions of the 
Supreme Court of the United States and other courts. (Com- 
missioners of Knox Co. v. Aspinwall, 21 Tlow., 544; Munson 
r. Town of Lyons, 12 Blatch., 545; Township of Rock Creek 
r. Strong, 
U.S... 638; Town of Coloma rv. Eaves, 92 U. 8., 484; Rail- 
road Co, v. City of Evansville, 15 Ind., 395; Railroad Co. 
Town of Chatham, 42 Conn., 465.) 


It cannot be denied that the law authorized the submission 


96 U.S., 278; Marey rv. Township of Oswego, 92 


of the proposition, nor that if the election was held in such a 
vht to do 


Way as to deprive citizens entitled to vote of the rig 
so, or if illegal votes were received or other irregularities 
committed, that these facts, however sufficient to have author- 
ized the County Court to set the election aside, or to support 
a direct proceeding to revise the action of that court, do not 
make the election void, or authorize the determination of its 
result to be collaterally marked. 
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But the petition also alleged that the bonds had been issued 
wrongfully, because the company had failed to construct a 
road to the northern boundary of the county, and had failed 
to construct a depot according to the terms of the proposition. 
The exhibits attached to the petition show that the proposition 
imposed no obligation on the company to build a road to the 
northern line of the county. That proposition to aid any 
railroad was submitted in connection with the one to aid de- 
fendant. No question has been made as to the authority of 
the County Court thus to submit at one time propositions to 
aid different works. The propriety of such a submission need 
not be considered by us. The question is, Did thie petition 
show a failure on the part of the company to construct a road 
which it had contracted to build to the northern line of the 
county ¢ We are clearly of opinion that it did not. 

The company did undertake, however, to build and main- 
tain a depot within half a mile of the town of Palestine, and 
this was to be done before they were entitled to the bonds. 
In an amended petition, there is a distinct averment of the 
failure to build and maintain this depot. From the petition 
and exhibits it amply appears that, prior to the issuance of the 
bonds, the County Court officially declared that the company 
had fully complied with the terms of the proposition. In pass- 
ing upon that question, our opinion is, that the County Court 
acted in their capacity as the agents of the county, intrusted 
with the management of its business affairs. As such agents, 
they represented the county for the purpose of inspecting the 
road and depot, and being satisfied that they had been con- 
structed according to contract, they so declared and proceeded 
to issue the bonds. Not only so; the tax for their payment 
was levied by them, and was collected up to November, 1874, 
over twenty-one months after the bonds had issued. After 
such action of the county by its authorized agents, our opinion 
is, that it is not a sufficient ground for canceling the bonds to 
allege that, in fact, the compliance by the railroad had not 


been complete. It is only as affecting the validity of the 
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bonds that this partial failure on the part of the railroad 
alleged. The relief sought is the cancellation of the bonds, 
or, if they have been transferred to innocent holders, the re- 
covery of their value from the railroad. We repeat, that, after 
the action of the county by its agents, an allegation of a partial 
failure of the railroad in its contract shows no sufficient reason 
for annuling the entire issue of bonds, or for the recovery of 
the value of the entire issue. 

If, after all that had passed, the question of failure on the 
part of the company to construct a depot was still open for any 
purpose, it was not open for the purpose of canceling the bonds, 
or of granting relief based on the ground that, if still in the 
hands of the Soman the ‘you eht to be canceled. (County of 
Randolph v. Post, 93 UL S8., 513: Commissioners +. Thaver, 94 
U.S... 642; Leavenworth, Lawrence and Galveston Railroad 

r. Douglas County, 18 Kan., 169; Louisville and Nashville 
Railroad v. State of Tennessee, 8 He isk., 605.) 

This suit was evidently brought mainly on the ground ihat 
the proposition submitted to the voters of Anderson county 
Was never carried by the requisite majority, and that, there- 
fore, there was no authority to issue the bonds,—a question 
which has been sufficiently disposed of. By amended peti- 
tions, other objections were made to the issue of the bonds. 
Donations to railroads, it is claimed, were authorized under 
the Constitution, and it is further claimed that the statute was 
in derogation ot the power conferred by the Constitution on 
the Counts Courts to assess and provide for the collection of 
au tax “to aid in the construction of internal improvements.” 
(Const., art. 12, see. 32.) We content ourselves with saying 
that we have not gibe able to see that the law was unconsti- 
tutional. For these reasons, in our opinion, the exceptions to 
the petition were rightly sustained, and the judgment is af- 
firmed. 


AFFIRMED. 


[Associate Justice BonNeR did not sit in this case. Chief 
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Justice Moore, when the court consisted of five judges, de- 
clined to sit, being a tax-payer in Anderson county, but aiter 
the bench was reduced to three, consented, at the request of 
both parties, to sit.] 


F. H. Rarnsoutt et au. and L. D. Stevens v. S. W. Marcu 
ET AL. 


1. INTERVENTION—E VIDENCE—PRACTICE.—One who intervenes in a 
cause must accept the case as to all previous orders made and papers 
filed, including depositions as they appear at the time of intervening. 
He cannot object to depositions already taken on the ground that he 
had no opportunity to propound ecross-interrogatories. But it would 
seem that he would not be preeluded from taking action in time to 
secure answers to cross-interrogatories propounded by him to a wit- 
ness Who had been examined before his intervention, 

2. INTERVENOR—PRACTICE.—An intervenor is not, on appeal. entitled 


~ 


toa reversal of a judgment in favor of an original party to the suit, 
Which could not operate to his injury, when the party against whom 
the judgment was rendered had neither appealed nor assigned errors, 
3. DESCRIPTION OF LAND. A bond deseribed land as follows, viz.: 
“Two tiundred acres of land, it being a part of the tract which J 
bought of Charles Vinzent, lying about one mile east of Mount Enter- 
prise ; said two hundred acres to be run off of the south end of said 
tract next to Jolin Salmon’s, and extending aeross said south end :*’ 
Held, That the bond was not on its face void for insuflicient descrip- 
tion, as the land might be identified by the aid of extrinsic evidence. 
4, PRACTICE. —A mere preponderance of evidence will not authorize 
the reveysal of a judgment, when the testimony was detailed by wit- 


nesses who appeared and testified before the lower court. 


APPEAL from Rusk. Tried below before the Hon A. J. 
Booty. 

The pleadings in this case are quite lengthy and compli- 
eated. The opinion states sufficient for a proper understand- 
ing of the case. An issue was made as to the mental and 
physical condition of Isaac Edmundson at the date of the title 
bond executed by him to A. 8. Hayter. On this point a num- 
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ber of witnesses were examined, whose testimony was conflict- 


ing. 


Martn Casey, for intervenor Stevens. 

I. It is essential to the validity of a grant that there should 
be a thing granted, which must be so described as to be capa- 
ble of being distinguished from other things of the like kind. 
(Murray ¢. Land, 27 Tex., 90; Blake v. Doherty, 4 Wheat., 
30%.) 

IT. When there is no evidence to sustain the judgment, or 
when the judgment is manifestly against the weight of evi- 
dence, or when improper evidence which might influence the 
jury was admitted, a new trial ought to be granted. (Gibson 
. Wil, 23 Tex., 83.) 

III. The assumed deed of one void of sufficient understand- 
ing to comprehend the terms of a contract at the date of that 
contract, 1s void. (1 Story’s Eq. Jur., sec. 254.) 

IV. A deed without consideration, or made with the mutua! 
intent of the parties to hinder, delay, or defraud ‘creditors, is 


void. (Paschal’s Dig.. art. 3576; Lewis rv. Castleman, 27 


a 


Tex., 407; Briscoe v. Bronaugh, 1 Tex., 335; Venable 
Bank of U.S8., 2 Pet., 120.) This proposition is referred to the 
deed from Mrs. Edmundson to her brothers, the Smiths. 

There is no evidence that A. 8. Tlayter paid Edmundson 
the purchase-money, unless his schedule in bankruptey and the 
recitals in Edmundson’s title bond be evidence against third 
persons, nor is there any evidence that he took possession of 
the land. 

V. A title bond does not constitute a title to land, either 
legal or equitable, until the purchase-money has been paid; 
(Browning v. Estes, 3 Tex., 474;) and recitals in the bond are 
not evidence against third persons. (Watkins v. Edwards, 23 
Tex., 447.) 

VI. All the judgments nominally obtained by Folger pre- 
viously to the last one entered, December 27, 1870, were 


merged in that judgment; and a judgment is a lien on all the 
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lands of the defendant, but not on any’ particular portion. 
(Freem. on Judg., see. 388; 2 Story’s Eq. Jur., sec. 1216.) 
Stevens’ judgment, entered February 8, 1870, it is claimed, 
has a prior lien to Mareh’s judgment of December 20, 1870. 

VIL. When il promissory note is paid by ral surety, no aetion 
ean afterwards be maintained on that note; the remedy is 
assumpsit for money paid, &c., and all the litigation carried on 
by March, in the name of Folger & Son, is without warrant 
of law and fraudulent. (ITolliman +. Rogers, 6 Tex., 97.) 

VILL. There is an error apparent on the record. The de- 
scription of the land in the judgment is the same that is.in 
Edmundson’s title bond to Hayter, except that the judgment 
locates the land in Rusk county; and it is too indefinite to 
designate any land so that it may be found. Murray v. 
Land, 27 Tex., 90.) 


James H. Jon Sy for appellees Pe os and Ss. R. Smith. 

Drury Field, for appellee 8S. W. March. 

GouLp, AssocraATE Justice.—March brought his action of 
trespass to try title to seven hundred acres of land, against W. 


H. Rainbolt and J. C. and S. R. Smith. Stevens intervened, 


claiming the land as his, and seeking judgment therefor against 


both plaintiffs and defendants. IF: H. Rainbolt ef a/. also inter- 
vened, claiming the land. 

On the trial, it appeared that all parties claimed title under 
Isaac Edmundson. 

March sought to show title to the whole tract as purchaser 
at execution sale under certain judgments against Edmund- 
son, in favor of N. C. Folger & Son, rendered in 1866, and in 
1868 against Nancy Edmundson, as executrix, but finally cor- 
rected in December, 1870, so as to be in favor of N. C. Folger 
alone. 

] 


March also sought to show title to two hundred acres of the 


tract under a title bond from Isaxe Edmundson to A. 8. Hay- 
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ter, dated October 25, 1867, connecting, through several con- 
verances, back to one by the assignee in bankruptcy of Hayter 
to Whitmore. 

The defendants J. C. and S. R. Smith claimed under a 
conveyance of the entire tract from Nancy Edmundson, as 
executrix of the will of Isaac, with full power to manage the 
estate outside of court, of date February 1, 1870, reciting that 
if Was made in consideration of an indebtedness of Isane Kd- 
mundson to them for money loaned to pay for this identical 
land, which indebtedness was evidenced by the note of Isaae 
Edmundson for $2,117.50, of date September 1, 1860. Ste- 
vens claimed as purehaser of the entire tract at sheriff’s sale, 
under a judgment against Nancy Edmundson, executrix, ren- 
dered February 8, 1870, the sale taking place April 5, 1870. 

It does not appear what claim W. H. Rainbolt, the defend- 
ant, had; nor is it necessary to state the nature of the claim 
of the intervenors F. TW. Rainbolt e «/. 

The ease was tried without a jury, and resulted in a judg- 
ment for plaintiff March against all parties for the two hun- 
dred acres, the remaining five hundred acres being adjudged 
to the defendants J. C. and S. R. Smith. 

The intervenors, recovering nothing, have appealed. The 


} 


intervenors F. HL. Rainbolt ef a/.. h giving bond and as- 


ig 


thoug 
signing errors, have failed to appear in this court by brief or 
otherwise. Their assignment of errors need not be considered; 
but we remark that it embraces no questions other than those 
made by intervenor Stevens. 

The intervenor Stevens assigns as error the action of the 
eourt in admitting, over his objection, the depositions ot Naney 
K<lmiundson, taken before his intervention, and of course taken 
without notice to him. The conveyance by Mrs. Edmundson, 
as executrix, to J. C. and 8. R. Smith, was attacked as fraud- 
nlent both by March and by Stevens. The purport of her 
depositions was, that her brothers, J. C. and 8S. R. Smith. bad, 
at her request, in 1860, advaneed to her husband Isaac the 


money to pay for this identical land, and that the conveyance 
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to them was made in satisfaction of that indebtedness. These 
depositions were undoubtedly admissible as between plaintiff 
and defendants, and we are of the opinion that the court com- 
mitted no error in considering them on the same issue as be- 
tween defendants and Stevens. The case is one not provided 
for by the statute. Less inconvenience would result from 
requiring the intervenor to accept the ease as he finds it, 
charging him with notice of all previous orders made and 
papers filed in the case, including depositions, than from at- 
tempting to sustain such an objection, interposed only when 
the depositions were offered in evidence. If the intervenor 
desired to propound cross-interrogatories to the witness, he 
should have taken some action in that direction. 

Even without these depositions, we should be unable to say 
that the court erred in upholding as valid the conveyance to 
the Smiths. The note evidencing the debt to the Smiths was 
produced, and the only circumstance casting suspicion on the 
conveyance was, that it was made a few days ouly betore 
Stevens recovered his judgment. The right of Mrs. Edmund- 
son to preter one creditor to another is unquestioned, and the 
court, under the evidence, was justified in upholding her deed 
as an honest exercise of this right. 

The judgment rendered by the court is evidently founded 
upon the validity and sufficiency of the conveyance by Mrs. 
Edmundson to the Smiths, except as to the two hundred acres 
sold by her husband by title bond to Hayter. The validity of 
that conveyance being established as against Stevens, it be- 
comes unnecessary to inquire what would have been his rights 


‘ 
< 


-_- 


s against March had that conveyance been held fraudulent, 


r whether the court committed any error in the admission in 


( 
evidence of the title bond to Hayter, or in upholding the com- 
petency of Edmundson to contract at the time he made said 
bond. Stevens having no rights superior to the Smiths, has 
no right to claim a reversal of the judgment for errors which 
could operate no injury to him. The Smiths have not appeal- 


ed from the judgment or assigned errors, and our opinion is, 
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that the intervenor Stevens, the only party who has prosecuted 
an appeal, having failed to show error in that part of the 
judgment giving the five hundred acres of land to the Smiths, 
we would be justitied in declining to consider his other ASSIGN- 
ments of error. We have, however, considered those going 
to the insufficiency of the description of the land in the bond 
to Hayter, and in other links of the chain of title to the two 
hundred acres to Mareh, and to the sufficiency of the evidence 
to support the finding that Edmundson, when he made the 
bond, was competent to contract. 

The admission of that bond in evidence was objected to 
on the ground that it described no Jand. The description is 
as follows: * Two hundred acres of land, it being a part of the 
tract which I bought of Charles Vinzent, lving about one mile 
east of Mount Enterprise, said two hundred acres to be run off 
of the south end of said tract next.to John Salmon’s, and extend- 
ing across said south end.” This deseription cannot be pro- 
nounced so insufficient that the land cannot be identified by 
the aid of extrinsic evidence. The bond was not on its face 
void because describing no land, and was properly admitted 
in evidence. (Ragsdale ¢. Robinson, 48 Tex., 379; Kingston 
v. Pickins, 46 Tex., 99; Camley rv. Stanfield, 10 Tex., 546; 
Wilson v. Smith, 50 Tex., 369.) 

The schedule in bankruptey ot Hayter and the other con- 
veyances constituting links in March’s chain of title to the 
two hundred acres, refer to this bond, and, for the reason just 
given, were admissible in eC\ idenee. 

But the bond was assailed on the ground that Edmundson, 
at the time he executed it, was incompetent to contract. On 
this point the evidence was conflicting. It may be that it ap- 
pears to us that the preponderance of evidence was against the 
competency. The court below, however, having heard the 
witnesses testity, held otherwise, and we cannot say that it 
erred so manifestly as to justify us in disturbing the judgment 
for that reason. 
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There being no error in the judgment of which appellant 
Stevens can complain, it is afirmed. 
AFFIRMED. 


Boutps BakER AND OpHetIA Baker y. J. I. Compron ret 


1, JUDGMENT LIEN—STATUTE CONSTRUED.—The act of February 14, 
1860, (Paschal’s Dig., art. 3962.) which required judgment, before it 
could operate as a lien, to be filed for registration, took eff 


Let pron 
its passage. The act being complete in itself, and clearly indicating 
the legislative intent that it should be operative from the time of its 
passage, such intent cannot be defeated by a failure in the a to 
make a specific designation of the time it should go into effect. as 
required by a preéxisting statute. Pasehal’s Dig... art. 4576. 

2. VENDOR'S LIEN—CONTRACT.—In the opinion of Justice Gould, the 
decisions of this court show a broad distinction between the rights 
of a vendor under an absolute deed with warranty which recites the 
existence of unpaid purchase-money notes, but retains no express 


lien in terms for their payment, and his rights under a deed which 
declares that a lien is reserved for unpaid purchase-money. Under 
the former, the vendor has parted with title, and has only an implied 
vendor's lien for purchase-money; under the latter, the superior title 
remains with the vendor, and the deed is the evidence of an execu- 
tory contract, 
3. PURCHASE-MONEY NOTES—ASSIGNEE.—The assignee of a purchase- 
money note acquires, as such, no possessory right to the land for 
which it is given. 
ON MOTION FOR REHEARING. 
1. DEED, CONSTRUCTION OF.—A deed absolute on its face which recites 
the existence of unpaid purchase-money notes, but retains no express 
lien for their payment, conveys the title and right of possession, sub- 
ject only to the implied lien to secure the payment of the notes; and 
the fact that the notes stipulate on their face that they are executed 
**to secure the purchase-money due’’* on the land, will not, when 


such a deed is executed, create an express lien. 


APPEAL from Washington. Tried below before the Hon. 
E. B. Turner. 


O. M. Baker and B. Baker brought this suit on the 21st of 


* Such was the recital in the notes. 
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Statement of the case 


December, 1878, in trespass to try title, against J. Li Comp- 
ton, EK. C. Finney, and others, to recover lot 57 in the city of 
Brenham, claiming title to and possession of the same on the 
Ist day of January, 1871. 

On the 11th of January, 1879, appellees answered by gen- 
eral demurrer, plea of misjoinder of parties, and plea of not 
guilty; also special plea alleging that prior to the purchase of 
said lot by appellants the seme had been sold by A. Testard, 
under whom both parties claimed as a common source, to W. 
W. Simmons, appellants’ vendor, Testard retaining a vendor's 
lien, which was unpaid and unsatisfied at the date of uppel- 
lants’ purchase; that several years prior to appellants’ purchase 
one Brown recovered a judgment in the District Court of 
Washington county against said Testard, which became a lien 
on the lot; that it was sold by the sheriff to C. Ennis to satisfy 
the Brown judgment; that Ennis was the owner of the Sim- 
mons notes given to Testard, which evidenced the lien upon 
the lot; that appellants had notiee of the Brown judgment and 
Simmons notes; and that appellants, prior to the institution of 
the suit, had sold the lot to Ennis. Defendants also pleaded 
three and five years’ limitation, possession in good faith, valu- 
able improvements, payment of taxes and non-payment by 
appellants, and bankruptcy of Boulds Baker. 

January 21, 1879, appellants filed a supplemental petition 
in response, consisting of general denial, plea of not guilty, and 
a special plea that the Brown judgment never was a lien upon 
the lot, not having been recorded; that the sheriff’s sale to 
Ennis was null, void, and fraudulent, because the sheriff had 
no execution empowering him to make the sale; that the 
Testard lien had been waived and abandoned; that the Sim- 
mons notes were barred by the statute of limitations, and a 
plea of coverture. 

January 24, 1879, appellees answered by general denial and 
plea of not guilty. 

April 6, 1860, John Brown recovered a personal judgment 
in the District Court of Washington county against A. Testard, 
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Argument for the appellants 


who then owned the lot now sued for. Appellants alleged in 
their supplemental petition that the judgment did not create 
nor otherwise become a lien upon the lot in dispute when ren- 
dered, nor at any time thereatter, because a transcript of said 
judgment was not recorded in the record book of mortgages 
of Washington county, nor was the transcript of the judgment 
ever filed with the clerk of the County Court for record. The 
appellees introduced no proof to negative this allegation. Sep- 
tember 3, 1860, Testard conveyed the lot to W. W. Simmons, 
who sold it to Ophelia M. Baker on November 15, 1862. 

Thus the plaintiffs claimed title to the property under one 
Simmons. The defendants claimed title under Ennis, who 
bought at the execution sale under the Brown judgment. 

The property in controversy belonged to A. Testard at the 
date of the judgment, April 6, 1860. A. Testard conveyed 
it to Simmons by deed with general warranty dated Septem- 
ber 3, 1860, for the consideration of $1,500 cash in hand paid, 
and two notes executed to the Testards by Simmons, one for 
$1,500, due May 1, 1861, and the other for $1,000, due January 
1, 1862, the notes being referred to in the deed. The Test- 
ards at the date of the execution of the notes transferred them 
to C. Ennis, the vendor of the defendants, who owns and holds 
them, both notes being unpaid. Ennis became the purchaser 
of the lots in controversy at sheriff’s sale on the 5th of Janu- 
ary, 1869, and sold one of the lots to the defendant Finney on 
the 24th of November, 1870, for $500, and the other lot to the 
defendant Compton for the same price, on the 29th of Novem- 
ber, 1870. The defendants Finney and Compton took posses- 
sion of and improved their lots immediately after their pur- 
chase. The plaintiffs claimed title by a conveyance by Sim- 
mons to Ophelia M. Baker, dated November 15, 1862. 

The cause was submitted to the court for decision, and 
judgment rendered for appellees. 


McAdoo & Jodon, for appellants. 
I. The court erred in holding that the John Brown 
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ment, of date April 6, 1860, was a lien upon the lot in contro- 
versy, said jndgment not having been recorded as required 
by law. (Paschal’s Dig., arts. 3962-3965; Jackson v. Butler, 
47 Vex., 426; Williams v. Murphy, 36 Tex., 176.) 

II. The court erred in holding that the sale of said lot 57, 
under the said John Brown judgment, by the sheriff of Wash- 
ington county to C, Ennis, on the 5th of January, 1869, was 
legal, regular, and conveyed title to said lot to C. Ennis. 

At the time the execution was levied upon and the sale of 
the lot made by the sheriff to Ennis, Testard, the defendant 
in the Brown judgment, had no interest in the lot subject to 
execution, having sold it to Simmons September 3, 1860, and 
also transferred the lien notes to Ennis before said levy and 
sale. (Catlin v. Bennatt, 47 Tex., 170.) 

IIT. Appellees were not purchasers in good faith; they had 
full notice that Ennis had no title to the lot; that the sheriff’s 
sale was fraudulent, null and void, and that the deed from Ba- 
ker to Ennis conveyed no title; they had notice of appellants’ 
claim to the lot. (Hatchett 7. Conner, 30 Tex., 113; Rogers 
v. Bracken, 15 Tex.., 567: Littleton ¢. Giddings, 47 Tex.. 114; 
Robson v. Osborn, 13 Tex., 306; Pitts v. Booth, 15 Tex., 454; 
Willis v. Gay, 48 Tex.., 469 ; Peters U. Clements. 46 Tex.,. 123: 
Dorn v. Dunham, 24 Tex., 379, 380; Rodgers v. Burchard, 34 
Tex., 453; Rorer on Jud. Sales, sees. 57-59, 459, 1095.) 


Sayles & Bassett, for appellees. 

I. A judgment rendered by the District Court on the 6th of 
April, 1860, was a lien on the land within the county, without 
the necessity of recording the same. 

Plaintiffs relying upon the act of February 14, 1860, ( Pas- 
chal’s Dig., arts. 3962, 3965,) as taking effect at the date of its 
passage, as erroneously stated by Mr. Paschal, it is proper in 
this statement to call attention to the facts showing the time 
when the act of February 14, 1860, took effect. The act of 
Ist December, 1849, fixing the time at which laws passed shall 
go into effect, (Paschal’s Dig., art. 4576,) reads as follows: 
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“Every law hereafter made shall commence and be in force 
with the commencement of the sixtieth day after the day of 
the adjournment of the session of the Legislature at which 
such law may be passed, unless in the law itself another time 
for the commencement thereof is particularly mentioned.” 
The Eighth Legislature adjourned on the 13th of February, 
1860. By reference to the Session Laws of the Eighth Legis- 
lature, p. 117, it will be seen that the act of Febrnary 14, 1860, 
does not prescribe another time for its commencement, as is 
done in other acts of the same session which took effect from 
and after their passage. (See Laws Eighth Legislature, pp. 
112, 115-117.) 

Upon the foregoing statement the following minor proposi- 
tions arise: 

1. The declaration of the time when a statute will take effect 
must be made in a clear, distinct, and unequivocal provision, 
and cannot be helped out by any sort of intendment or impli- 
eation. (Wheeler vr. Chubbuck, 16 IIl., 361; Supervisors of 
Troquois Co. tv. Keady, 34 Ill., 293.) 

2. The terms “hereafter,” used in the second section of the 
act, and “from and after the passage of this act,” used in the 
third section of the act, have effect only from the time that 
the act takes effect by its clear, distinct, and uneqnivocal pro- 
visions relating to the eutire act, and not to particular sections. 
(Cooley’s Const. Lim., p. 155, citing 34 IIL, 293, and 16 IIL, 
361.) 

II. By the sale made under the judgment in favor of Brown 
v. Testard et a/., and by the transfer by the Testards to Ennis of 
the unpaid purchase-money notes, and the subsequent convey- 
ances from Ennis to the defendants, the title to the property 
in controversy passed to the defendants in this suit. 

1. When land is conveyed and the deed shows that the 
vendor’s lien is retained, the vendor holds the better title. 
(Roosevelt v. Davis, 49 Tex., 463; Peters v. Clements, 46 Tex., 
119; Dunlap’s Administrator v. Wright, 11 Tex., 597; Baker 








1879.] BAKER v. COMPTON. 257 


Argument for the appellees. 


v. Ramey, 27 Tex., 52; Monroe v. Buchanan, 27 Tex., 241; 


99N7 


Caldwell v. Fraim, 32 Tex., 327.) 

2. The title of Testard, the original vendor, passed by the 
transfer of the two purchase-money notes, and by the sheriff's 
sale, to Ennis, the vendor of the defendants in possession. 

Baker v. Clepper, 26 Tex., 629.) 

3. A plaintiff in an action of trespass to try title not having 
paid the purchase-money, cannot recover against his vendor, 
or those claiming under him, who are in possession. ( Burgess 
". Millican, 50 Tex., 397; Dunlap’s Administrator v. Wright, 
11 Tex., 597; Browning v. Estes, 3 Tex., 462; Whiteman vr. 
Castlebury’s Heirs, 8 Tex., 441; Baker vr. Clepper, 26 Tex., 
629. 

Itt. The plaintiffs’ cause of action is barred by limitation. 

The defendants entered into p' ssession of the lots respect- 
ively claimed by them in December, 1870, under deeds duly 
recorded, and have ever since held peaceable and uninterrrpted 
possession of the same, paying all taxes thereon. ‘This suit 
was brought December 21, 1878. 

1. A deed executed to a married woman during coverture 
for an onerous consideration, prima fucie vests title in the com- 
munity. 

The lot in controversy, with others, was conveyed to Ophelia 
M. Baker, the wife of her co-plaintiff, Boulds Baker, by deed 
dated November 15, 1862, for the sum of $5,750 paid and 
secured to be paid by said Ophelia M. Baker. (Cooke », 
Bremond, 27 Tex., 457; Kirk rv. Navigation Co., 49 Tex., 
213.) 

2. The presumption in favor of the community can be re- 
butted by proot only as between themselves and those claiming 
under them with notice. 

Ennis bought at sheriff’s sale under execution against Test- 
urd and others. Finney and Compton bought from Ennis, 
Without notice of any adverse claim or title, paying him $500 
gold for each lot. There is nothing in the record showing 
that the deed from Simmons to Mrs. Baker was recorded. 

17 
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(Smith v. Boquet, 27 Tex., 507; Smith v. Strahan, 16 Tex., 
814; Cooke v. Bremond, 27 Tex., 457.) 


Goutp, Assoctate Justice. — Appellants, Baker and wife, 
brought this action of trespass to try title to a lot in the city 
of Brenham, claiming it as the separate property of Mrs. 
Baker. Mrs. Baker’s title was evidenced by a deed from W. 
W. Simmons of date November 2, 1862, Simmons having 
bought of A. Testard, from whom defendants also deraign 
their title, on September 3, 1860, executing his notes for an 
unpaid balance of the purchase-money, and receiving a deed 
which recited the notes. The title of defendants was under 
an execution sale had on January 5, 1869, by virtue of a judg- 
ment in the District Court of Washington county, in favor of 
John Brown against A. Testard and others, of date April 6, 
1860, at which sale they claimed that C. Ennis became the 
purchaser, and subsequently conveyed to them. They further 
sought to protect themselves in the possession of the lots, as- 
serting that Ennis became the holder of the unpaid purchase- 
money notes of Simmons, and by reason of that fact acquired 
and transmitted to them the vendor's lien of A. Testard, and 
other rights of Testard in and to the land. They also defend- 
ed under the five years’ limitation. The case was submitted 
to the court, and judgment rendered in favor of defendants. 

Appellants assign as error several rulings of the court in the 
admission of evidence; but the statements in the brief of coun- 
sel are insufficient to enable us to see that the court erred, or, 
if it erred, that the error was material. 

Mrs. Baker’s title is superior to that of defendants, unless the 
latter and the judgment of the court can be supported on one 
of the three grounds set up by defendants, as stated above. 

Ist. Appellees insist that the John Brown judgment was a 
lien on the lot at the date of its rendition, although not record 
ed as required by the “Act to prevent judgments from becom- 
ing dormant, and to create and preserve judgment liens,” 
passed February 14,1860. This act, it is said, took effect, not, 
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as stated in Paschal’s Annotated Digest in the margin, and as 
heretofore assumed by this court, from its passage, but sixty 
days after the adjournment of the Legislature. (Paschal’s Dig., 
art. 38962; Boggess v. Howard, 40 Tex., 156.) If this be not 
so, appellees’ claim to a judgment lien must fail. The act of 
February, 1860, provides that “no judgment hereafter render- 
ed shall operate as a lien until filed in the office of the clerk 
of the County Court of the county where it is rendered, for 
registration.” Its third section reads: “ From and after the 
passage of this act no sheriff, or other officer, shall sell real 
estate under and by virtue of an execution, without having 
previously obtained from the clerk of the County Court where 
the sale is made a certificate stating the number and amount 
of judgments against the defendant in execution of record in 
his office,”—proceeding to regulate the sale and the distribution 
of the proceeds on the basis of recorded judgment liens pro- 
vided for in other sections of the same act. In our opinion, 
the legislative intent appears on the face of the act, that it shall 
take effect from its passage. That intention in regard to the 
third section is expressed so clearly and explicitly as to admit 
of no other construction. That section is so connected with 
and dependent upon the others, as to make it impracticable 
for it to go into operation by itself. Ilence, we repeat, it 
clearly appears on the face of the act that it was intended to 
take effect from its passage. In our opinion, the legislative 
intention is to be carried out, notwithstanding the former stat- 
ute prescribing that “Every law hereafter made shall com- 
mence and be in force with the commencement of the sixtieth 
day after the day of the adjournment of the session of the Leg- 
islature at which such law may be passed, unless in the law 
itself another time for the commencement thereof is particu- 
larly mentioned.” (Paschal’s Dig., art. 4576.) It is true that 
after this enactment it was usual to insert in statutes intended 
to take effect at once a clause providing “that this act shall 
take effect from and after its passage.” Examples may, how- 
ever, be found where it is enacted that “fron and after the 
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passage of this act” certain things shall be lawful, without any 
other or particular designation of the time when the act shall 
take effect. (Gen. Laws 12th Leg., 1st sess., p. 63.) In such 
cases, the legislative intent is clearly expressed, and is not to 
be defeated by reason of the failure to make the particular 
designation required by a former Legislature. The later act, 
being complete in its own provisions, must control. In a case 
where a statute is silent, or where its construction is obscure 
and doubtful, the rule prescribed would apply. We have seen 
that the statute under consideration is neither silent nor ob- 
scure. We know of no way of reconciling the provisions of 
the two statutes. The third section of the iater act speaks in 
unambiguous language, “from the date of its passage,” and 
therefore cannot be controlled by the former law. 

The eases cited by counsel originated when there Was a 
constitutional provision regulating the subject. In such cases 
the question is, not as to the legislative intent, but whether the 
act conforms to the constitutional requirement. The Consti- 
tution of Illinois directed that no public act take effect until 
sixty days from the end of the session, “unless, in case of 
emergency, the General Assembly shall otherwise direct.” A 
statute prescribed that “from and after the Ist of March next 
it shall not be lawful,” &e. It was held that it “did not direct 
that the act shall become an operative law before the time 
fixed by the constitutional provision quoted.” (Wheeler +. 
Chubbuck, 16 IIl., 363.) The legislative intent, however clear, 
Was inoperative unless expressed in the form prescribed by the 
Constitution. 

2d. Appellees’ second counter-proposition in support of the 
judgment is, that “by the sale made under the judgment in 
favor of Brown v. Testard and others, and by the transfer by 
the Testards to Ennis of the unpaid purchase-money notes, and 
the subsequent conveyances from Ennis to the defendants, the 
title to the property in controversy passed to the defendants in 
this suit.” 

Under this, three minor propositions are submitted, which, 
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with the authorities cited by counsel in support of each, are as 
follows: 

«First minor proposition: When land is conveyed and the 
deed shows that the vendor’s lien is retained, the vendor holds 
the better title. (Roosevelt 7. Davis, 49 Tex., 463: Peters vr. 
Clements, 46 Tex., 119; Dunlap’s Administrator v. Wright, 11 
Tex., 597; Baker U. Ramey, 97 Tex., §2- Monroe v. Buchan- 
an, 27 Tex., 241; Caldwell v. Fraim, 32 Tex., 327.) 

‘Second minor proposition : The title of Testard, the orig- 
inal vendor, passed by the transfer of the two purchase-money 


) 


notes, and by the sheriff’s sale, to Ennis, the vendor of the 
defendants in possession. (Baker v. Clepper, 26 Tex., 629.) 

“Third minor proposition: A plaintiff in an action of tres- 
pass to try title not having paid the purchase-money, cannot 
recover against his vendor, or those claiming under him, who 
are in possession. (Burgess v. Millican, 50 Tex., 397; Dunlap’s 
Administrator v. Wright, 11 Tex., 597; Browning v. Estes, 3 
Tex., 462; Baker v. Clepper, 26 Tex., 629.)” 

It is to be remarked that the deed from Testard, as described 
in the statement of facts, is an absolute deed with warranty ; 
and though it recites that for the unpaid part of the purchase- 
money certain promissory notes were executed, no express 
lien is retained to secure their payment. The cases cited by 
appellees are all cases where the vendor, though he makes a 
deed, recites in it that a lien is retained for the unpaid pur- 
chase-money, or takes at the time a mortgage or deed of trust 
to secure its payment. In the opinion of the writer, the decis- 
ions of this court show a broad line of demarkation between 
such cases and the one at bar, holding that the former are 
executory contracts, in which the superior title remains in the 
vendor, but classing the latter as executed co tracts, in which 
the vendor has parted with his title, and has only the implied 
vendor’s lien for the unpaid purechase-money. It is true, the 
expression has been sometimes used in opinions, that until the 
purchase-money is paid the superior title is in the vendor, but 
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it will, he thinks, be found that it has always been in discuss- 
ing a case where there was an express lien, or where the con- 
tract was executory. The written argument of one of the 
counsel for appellants seems to concede appellees’ third minor 
proposition, if limited to cases where none of the purchase- 
money has been paid. The writer is unwilling to place the 
opinion of the court on appellants’ second counter-proposition 
on other grounds, without, at the same time, denying the 
minor propositions submitted as to the superior title or right 
of possession of a vendor by such a deed as that made by 
Testard, the purchase-money being unpaid. 

But we are unable to see that the assignees or holders of 
the purchase-money notes acquired, as such, any title or pos- 
sessory right to the lot, or anything more than the vendor's 
lien by which the notes were secured. Nor are we able to see 
that Testard had, after conveying the lot to Simmons and 
parting with the purchase-money notes, any right or interest 


in the land subject to execution. In our opinion, the judg 
ment cannot be supported on the ground of rights vested in 
defendants as holders of the purchase-money notes, or as 
owners of whatever title Ennis acquired at the execution sale. 

3d. The third ground on which the judgment is supported 
is, that “the plaintifis’ claim is barred limitation.” 

Without pausing to investigate Or pass upon the legal prop- 
ositions involved, we remark that it is fatal to the case at- 
tempted to be made for appellees if they had notice of Mrs. 
Baker’s claim. The defendants appear to have relied on Shep- 
hard’s opinion as to the title they were getting, and might well 
be held chargeable with whatever notice or knowledge Shep- 
hard had. Without intending to decide that they had notice 
of Mrs. Baker’s claim, we remark that it does not appear that 
the court below passed upon the question, and that the absence 
of notice does not so appear as to justify us in assuming it. 
We think it evident that the case was tried and contested 
grounds, and, under the circumstances, do not 
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mainly on other 
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think the judgment should be supported here on the ground 
of limitation. 


The judgment is reversed and the cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered November 4, 1879. ] 


ON MOTION FOR REHEARING. 


Sayles & Bassett and Shephard & Garrett, on their application 
tor rehearing. 

[. The opinion and judgment are predicated on the propo- 
sition, that on the execution of the deed from Testard to Sim 
mons the superior title would pass to the vendee, unless there 
Was an express reservation in terms of the vendor’s lien, not- 
withstanding it did atirmatively appear from the deed that 
the purchase-money was unpaid,—a proposition which, it. is 
respectiully submitted, is unsupported by principle or by au- 
thority. 

This proposition can be best treated by dividing it into 
minor propositions, and appending to these such authorities 
and suggestions as may seem pertinent thereto. 

1. The right of the vendor to land sold is superior to that of 
the vendee until the purchase-money is paid. The right of the 
vendee depending upon the payment of the purchase-money, 
if the conveyance to him shows that the purchase-money is 
unpaid, he, by the express terms of the instrument, holds it in 
trust for the vendor. (2 Story’s Eq. Jur., sees. 1219, 1220 
1224; Mackreth v. Symmons, 15 Ves. Ch., 336; Garson 


Green, 1 Johns. Ch., 308; Briscoe v. Bronaugh, 1 Tex., 330; 


. 


Osborn v. Cummings, 4 Tex., 13; Yarborough v. Wood, 42 
Tex., 91; White v. Downs, 40 Tex., 225; Cordova vr. Hood, 17 
WallL., 5.) 

2. In all cases of the sale of land, the purchase-money being 
unpaid, the vendor’s lien prima fucie exists without any express 


agreement to that effect, and it lies on the purchaser, and those 
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claiming under him with notice of the fact that the purchase- 
money is unpaid, to show that the vendor agreed to waive the 
lien. (Parker County v. Sewell, 24 Tex., 238; Autrey v. Whit- 
more, 31 Tex., 627; Brown v. Christie, 35 Tex., 689; Wasson 
v. Davis, 34 Tex., 159, and authorities cited.) 

3. The implications of law enter into contracts and form a 
part of their terms as fully as if expressed in words. (Bulkley 
r. United States, 19 Wall, 40; United Siates rv. Babbit, 1 
Black, (U.8.,) 61; 3 Pars. on Cont., 515; Self v. King, 28 
Tex., 552; Rockmore v. Davenport, 14 Tex., 602.) 

4. It follows as a corollary, from the foregoing propositions, 
that when the recitals in the deed show that the purchase- 
money is unpaid, and refer to and describe the outstanding 
notes, Which notes themselves in express terms undertake to 
secure the unpaid purchase-money, the lien is retained by the 
very terms of the contract as fully and completely as if it had 
been reserved by express words to that effect in the deed. 

It is true, as said in the opinion, that none of the Texas cases 
in Which the proposition is announced, that where the purchase- 
money remains unpaid the superior title continues in the ven- 
dor, are cases in which the vendor’s lien is merely implied ; 
and it is also true that it does not affirmatively appear in any 
of said cases that such was the character of the lien. But it is 
equally true that this court has never, until now, held that such 
a result did not follow where the reservation of the lien arose 
by implication of law from the recital in the deed that the 
purchase-money remained unpaid, as well as where the lien 
was expressly reserved in terms. 

Nor is any reason apparent why a distinction should exist 
in the two cases; for, as we have seen, the cases themselves 
are identical in principle. When the deed recites that the 
purchase-money remains unpaid, the reservation of the lien is 
implied and imputed, as matter of law, to the agreement of 
the parties. When, in addition to such recital, there is an 
express reservation, it is nothing more than what the law 
would declare to be the contract in the absence of any such 
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stipulation. The provisions of the law enter into every cou- 
tract and become a part of it, whether expressly incorporated 
into it or not. 


GouLp, Associate Justice.—Having duly considered the 
application for rehearing, the court adheres to the views ex- 
pressed in the original opinion. 

It is our opinion that the record so describes the deed from 
Testard to Simmons as to authorize the inference that it is an 
absolute conveyance, referring in its recitals to notes given for 
an unpaid balance of the purchase-money, but retaining no 
express lien for their payment; and we are all agreed that by 
that deed the title and right of possession passed from Testard 
to Simmons, subject only to the implied or vendor’s lien to 
secure the purchase-money notes. It is deemed proper to ex- 
plain that the original opinion on this subject was expressed 
as the opinion of the writer, because the court, not regarding 
the question as necessarily involved in the case, had not passed 
upon it, and not because of any difference of opinion on the 
question. 

We do not regard the recitals in the purchase-money notes 
as amounting, either alone or in connection with the deed, to 
an express lien. 

In regard to the defense of limitation, we do not think that 
the judgment of the court below can be supported on that 
ground. Thinking, however, that the court below had proba- 
bly not passed upon that question, we have preferred, and still 
prefer, to leave it open. 


The motion for rehearing is refused. 


MoTION FOR REHEARING REFUSED. 
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~I 


Syllabus. 


PLEASANT H. PEARSON y. JAMES W. FLANAGAN. 


PRACTICE IN SUPREME COURT—ASSIGNMENT OF ERROR.—An as- 
signinent of errors in the following terms, viz., ‘the court erred in 
refusing the defendant a new trial for the reasons given in said mo- 
tion,’ or, ** The court erred in not giving the several special charges 
to the jury asked by the defendant,” is not such a distinet specitica- 
tion of the grounds of error relied on as is contemplated by the stat- 
ute and required by rule 34 of the Supreme Court. 

RULES OF COURT—PRACTICE.—The rules of court discussed, and the 
fact announced, that an examination of the record, to ascertain what 
was intended to be reached by a general assignment of errors, often 
required more time than did the decision of the points involved, after 
they had been discovered. The ‘rules of court were, among other 
things, intended to relieve the Supreme Court only of unnecessary 
labor, thus enabling the court to decide a greater number of causes 
during a term, and to relieve the crowded condition of the docket. 

ASSIGNMENT OF ERRORS.—Each error assigned should contain a dis- 
tinct ground for the reversal of the judgment, with the specification 
of the reason why it should be reversed, and should be copied or sub- 
stantially stated in the briefs. 

EVIDENCE.—When defendant denies possession and claims title to the 
land in controversy from the plaintiff by a sale under an execution 
against him, it is not error to overrule the objection of defendant to 
the validity of the title down to plaintiff. 

SAME.—When gross inadequacy of price is relied on to avoid a sheriff’s 
deed to land, it is not error to exclude evidence of the litigious char- 
acter of the judgment debtor, offered as explaining the small amount 
bid. 

LEVY—STATUTE CONSTRUED.—The statute (Paschal’s Dig., art. 3775 
which provides how a levy should be made when the defendant in 
execution fails or refuses to point out property, is directory. ‘Though 
the failure to make the levy as required by statute might be sufficient 
in a proper case, properly presented, to set aside the levy, or to make 
the officer liable in damages, the sale would not necessarily be void. 

SHERIFF’S SALE—INADEQUACY OF PRICE.—Inadequacy of price will 
not, of itself, authorize the setting aside of a sheriff’s sale otherwise 
valid, but gross inadequacy of price, in connection with slight addi- 
tional circumstances showing fraud, irregularity, or facts calculated 
to prevent the property from bringing something like its reasonable 
value, may avoid the sale. 


8. SAME.—What circumstances, in connection with inadequacy of price, 





will avoid a sheriff’s sale, must depend on the facts of each particular 
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Statement of the case. 
ease; but they must not be such as are attributable to the direct 
agency of the defendant in execution. 

9. FACT CASE—SHERIFF’S SALE—CHARGE OF COURT.—See case for 
facts which required the court to submit to the jury the question as 
to whether the grossly inadequate price paid for land at a sheriff's 
sale might not have been occasioned by the acts and omissions of the 
defendant in execution. 


Appeal from Rusk. ‘Tried below before the Hon. A. J. 
Booty. 

On the 23d of January, 1877, appellee, James W. Flanagan, 
brought suit in the District Court of Rusk county against the 
appellant, Pleasant H. Pearson, in trespass to try title for the 
Ezekiel Norris survey of six hundred and forty acres of land 
in Rusk county, and, in addition, petitioned the court to cancel 
a deed to appellant for some land from the sheriff of Rusk 
county for fraud and inadequacy of price. 

On the 20th of January, 1879, appellee filed an amended 
original petition, alleging, in substance, that appellant owned 
and was in possession of six hundred and forty acres of land 
in Rusk county known as the Ezekiel Norris survey, giving 
the boundaries; that on the Ist of November, 1876, appellant 
entered upon and ejected him from said land, and had kept him 
dispossessed ; and that the annual value of the rent was $500. 
He prayed for judgment and possession. He also averred 
that appellant claimed said land under a sheriff’s deed dated 
7th of March, 1871, and sale under execution issued by the 
clerk of the District Court of Rusk county on 19th of January, 
1871, on a judgment in favor of appellant against appellee for 
$1,000; that the fieri facias was levied on the land on the 20th 
of January, 1871, by the sheriff of Rusk county, who made no 
return on the fieri facias of the disposition he had made of the 
land; that after the sheriff had gone out of office 8. R. Whit- 
ley, who purported to act as the sberiff, without anthority 
of the court, pasted on the fieri facias a paper on which he 
made return of the sale, giving no date to the paper; that 
appellant caused the fieri facias to be levied on said land, worth 
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at the time $4,000, and at the same time levied on the fol- 
lowing lots and tracts of land, viz.: A lot in Henderson, num- 
ber 56, block 28, worth at the time $1,000; a tract of Jand in 
Henderson, twelve and seven-eighths acres, worth $1,000; and 
a tract of land described as the Loller survey, worth at the time 
$500. That the sheriff sold all the lands in a mass, and con- 
veyed them in the same manner to appellant for the sum of 
$77.60; that this was done under the fraudulent promptings of 
appellant; that the gross inadequacy of the price for which the 
lands sold and the fraudulent and irregular manner of sale 
avoid the sale in law; that said appellant, to carry out his 
plan to obtain appellee’s land without adequate consideration, 
caused said fieri faucias to be levied without calling on appellee 
or his agent, Webster Flanagan, who was at the time residing 
in Rusk county, but, taking advantage of his continued and 
necessary absence at Washington, D. C., as a Senator in Con- 
gress, caused said fieri facias to be levied on said lands, and 
had the same sold, when at the same time it was well known 
to said appellant and said sheriff that appellee had in his pos- 
session in Rusk county, where he resided at the time, visible 
and perfectly accessible to levy by said sheriff, a large amount 
ot personal property,—38 bales cotton, of the value at the 
time of $3,000, and 200,000 feet of sawed lumber, of the value 
at the time of $3,000, besides wild lands in Rusk county of 
the value of $30,000; that while said sheriff had said fieri facias 
for execution, and before his levy ou the said lands, he was 
distinctly informed that appellee had the said personal prop- 
erty, and said sheriff declined to levy on the same, but levied 
‘on the property of Webster Flanagan, who was the surety of 
appellee in said judgment of Pearson v. J. W. Flanagan, and 
forced Webster Flanagan to enjoin the sale thereof; that ap- 
pellant, the more effectually to carry out his fraudulent intent 
to appropriate the lands of appellee, pointed out and caused 
said sheriff to disregard the law and pass over said personal 
property and wild lands of appellee and levy on the said 
Norris land, which was improved land, and this was all done 
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by said appellant to obtain appellee’s lands for a nominal price; 
that the said sum of $77.60 bid by said appellant for said 
land was entered as a credit on said judgment ; that he paid 
no money on said bid at said sale; that appellee brings the 
suid $77.60 so bid by appellant for said land into court to be 
refunded to said appellant on the cancellation of said sheriff’s 
deed to said appellant for said lands; that on the 6th of Jan- 
uary, 1875, appellee fully paid the said judgment of said appel- 


lant against appellee, on which said fieri facias issued, under 
which said lands were sold, and then and there offered to pay 
back to said appellant the said $77.60 so bid and credited on 
said judgment, with the interest thereqn, which offer was re- 
fused by said appellant. 

The petition then set out appellee’s title, viz.: Deed from 
Ezekiel Norris dated 2d of February, 1849, to Allen Norris, 
which was duly acknowledged for record and recorded on the 
25th of May, 1849, by James McWilliams, clerk of the County 
Court of Rusk county; that Allen Norris, under said deed, 
took possession of said land, and held actual, peaceable, con- 
tinuous, and adverse possession of the same until the Ist of 
January, 1871; that on the 8th day of November, 1870, Al- 
len Norris and his wife sold and conveyed said land to appel- 
lee, and that said deed was on that day acknowledged for ree- 
ord and recorded in the county clerk’s office of Rusk county 
on the 16th of May, 1874. The petition then sets out the 
ield-notes of survey of said land, made for Ezekiel Norris by 
virtue of his own headright certificate for six hundred and 
forty acres of land, issued by the board of land commissioners 
of Rusk county; survey made August 21, 1847. 

January 21, 1879, appellee filed trial amendment, and 
umended his amended original petition, filed January 20, 
1879, by tendering in open court to appellant $77.60, and the 
interest thereon from the 7th of March, 1871, the date of ap- 
pellant’s purchase of the land sued for, &. Martin Casey 
intervened and claimed one hundred acres of the land, for 
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which he obtained judgment. His interest was not involved 
in the appeal. 

Mrs. E. H. Flanagan also intervened, claiming all the land. 
She was defeated, and her interest was not involved in the 
appeal. 

March 14, 1877, appellant answered by general demurrer, 
and specially, that more than five years had elapsed from the 
date of sheriff’s sale under which he claimed to the bringing 
of appellee’s suit to set aside that sale, which lapse of time 
deprived appellee of his right to set the sale aside. He also 
pleaded not guilty, a general denial, and the statute of limita- 
tions of three years under color of title and under title, and 
five years under recorded deed, &c.; that the sheriff’s sale was 
honest and fair, and that the land was sold in lots of not more 
than forty acres at a time. 

January 20, 1879, appellant tiled second supplemental an- 








" 


swer, in substance, that there was no fraud in the sheriff’s 
sale under which he claimed the land; that there was no title 
of record to plaintiff; that the character of appellee for litiga- 
tion was notorious, and also that his character for dealing in 
land with doubtful title was notorious, and for these reasons 
the land sold for an inadequate price. 

Judgment was rendered in favor of James W. Flanagan, 
i | and against his wife and Pearson. 
| It was agreed by the parties that in the years 1870, 1871, 
and 1872 A. F. Lacy was deputy sheriff of Rusk county; that 
he would testify, if present, that as deputy sheriff “he had an 
execution in favor of Pearson against James W. Flanagan ; 
that before the sale of the land sued for he ealled on J, W. 
Flanagan for a levy to satisfy said execution, which issued on 





the judgment under which the land was sold, and he declined 
a to give any, or to point out any property to levy said execution 
on, stating that he had paid the same by his bankruptey; that 





said execution was for about $1,000.” 
James W. Flanagan went into bankruptey in 1868. He 
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claimed that the Pearson judgment had been discharged by 
his bankruptey. 

When the levy was made J. W. Flanagan was Senator at 
Washington, D. C., and Webster Flanagan was Senator at 
Austin, Texas. 

N. G. Bagley, Pearson’s attorney, in a month or two alter 
he purchased the land for Pearson, made an agreement with 
one Satiwhite to go into possession of the land for the year 
1871. 

Witness MeAfee saw Satiwhite in possession of the land, 
who told witness that he held the land for N. G. Bagley. He 
left there in the fall of 1871, and one Ames went into posses- 
sion as tenant to N. G. Bagley, and remained there for five 
years as such tenant. 

Witness Mayers, as agent for plaintiff, leased the land to 
Ames on December 20, 1874, and leased the same land to 
Scott Bryant for 1876, who was dispossessed, at the suit of 
defendant before a justice of the peace, in the winter. 

The court, among other things, charged: “It was the duty 
of said sheriff to have levied said execution, first, on the per- 
sonal property of the plaintiff, if any he had, and the said 
sheriff had knowledge of the same, or by reasonable and or- 
dinary inquiry and diligence might have learned of the exist- 
ence of the same.” 

And, further, the charge directs: “ But you are further 
instructed, that if the said land sold at said sale for a price 
which was shockingly and unconscientiously less than its value, 
that is, if it sold for a price so far beneath its value that no 
man in his senses would have exchanged it for such a price; 
and if you further believe from the evidence that the plain- 
tiff had in Rusk county personal property and improved lands, 
either or both, sufficient to have satisfied said execution, and 
the officer levying said writ had knowledge that he had the 
same, or by ordinary inquiry might have learned of his having 
the same, then his failure to levy said execution upon and sell 
said personal property and unimproved real estate, either or 
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both together, with the fact (if such be the fact, of which you 
are the judges) that said land sold for a price so shockingly and 
unconscientiously below its value that no man in his senses 
would have sold it for such a price, those circumstances would 
be sufficient to set aside the sale.” 

Pearson moved for a new trial, alleging— 

Ist. The jury found contrary to the law and the evidence. 
There was no evidence that the plaintiff was in Rusk county, 
or had any agent there to point out property to be levied on, 
or that the plaintiff had any personal property subject to levy 
when the levy was made. 

2d. The court erred in refusing to give each of the special 
i) | charges asked by the defendant. 
3d. The court erred in allowing the deed from Ezekiel Nor- 





ris to Allen Norris to be read in evidence without proof of its 
execution, and because it was not a properly recorded instru- 
ment, having no official seal. 

4th. The court erred in allowing the copy of the certificate 
to be read as evidence. It was not issued as required by law, 
not having the certificate and seal of the clerk of the County 
1 Court. 


My 5th. The court erred in those portions of the charge relating 

HT to the sheriff’s duty to use diligence to find personal property 

mii} . by . . . ‘ 
) or unimproved lands, and relating to great inadequacy of price. 


Appellant assigned errors— 
1st. In that part of the charge stating the duty of the sheriff 








i to levy on personal property or unimproved lands, if by ordi- 
i nary diligence he could tind such, without the qualification that 
it must be presumed that the sheriff had done his duty until 
the contrary appears. 
2d. In that part of the charge relating to the price paid for 
the land. 
3d. In admitting as evidence the certificate for land to Eze- R 
kiel Norris, because it did not show that it had been certified 
. under the hand and seal of the clerk who issued it. 


4th. In overruling defendant’s objections to the deed from 
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Ezekiel Norris to Allen Norris, because the same was not 
proven up as required by law. The county clerk did not cer- 
tify the fact of its acknowledgment and proof of the signature 
of Ezekiel Norris under his hand and seal of office, there be- 
ing no impress of a seal visible on the deed. 

5th. In exeluding the testimony of N. G. Bagley stating 
what Wade Turner said at the sheriff’s sale, that he (Turner) 
“would not buy anything belonging to Flanagan, as he would 
litigate for the land for the balance of his life.” 

6th. In sustaining objections of plaintiff to the evidence of 
several witnesses offered by detendant to shew that plaintiff 
was very litigious, and was in the habit of litigating everything 
with which he was concerned. 

7th. In refusing the defendant a new trial for the reasons 
stated in his motion for that purpose. 

8th. In refusing to give the jury the special charges asked by 
defendant. 


Martin Casey, for appellant. 

I. One may waive any privilege or right granted or secured 
tohim. (Bouv. Dic., title Watver; Freem. on Ex., sec. 279.) 
Flanagan refused to give a levy or point out property to Sher- 
iff Lacy when demanded, having then an execution in favor 
of Pearson, stating that the Pearson judgment had been dis- 
charged by his bankruptcy. 

The portions of the charge referred to in these two assign- 
ments were sought to be qualified and modified by a special 
charge asked and refused, in which the court is asked. to charge, 
that if the plaintiff had been called on for a levy, and failed 
or declined to give any; that if execution on the judgment 
had been returned “no property found”; that the defendant 
was not in the county, and had no known agent there when 
the levy was made; that he had no evidence of record of his 
owning any wild lands, and failed to prove that the sheriff 
knew he owned any such or personal property. to satisfy the 
execution, they must not set the sale aside. 
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II. Where the defendant in execution is not in the county, 
and had no known agent there when the levy was made, he ean- 
not complain that he had no opportunity to point out property, 
unless he tender property before or on the day of sale suffi- 
cient to bring the amount of the judgment; and it will be pre- 
sumed that the sheriff used ordinary diligence unless the con- 
trary be shown. (Ross v. Lister, 14 Tex., 473; Kendrick v. 
Rice, 16 Tex., 260; Cook v. De La Garza, 13 Tex., 431.) 

Ill. Neither inadequacy of price alone nor irregularities, 
unless caused by plaintiff in execution, will set aside a sheriff's 
sale when fairly made; and the acts and character of defend- 
ant in execution, and the circumstances attending the title, 
may be considered to account for the smallness of the price 
bid for the land. (Pridgen v. Adkins, 25 Tex., 388; Baker r. 
Clepper, 26 Tex., 6224: Moore v. Lowery, 27 Tex., p42 - Riddle 
v. Bush, 27 Tex., 677; Howard rv. North, 5 Tex., 506; Sydnor 
v. Roberts, 13 Tex., 598.) 

ITV. On inspection of the deed from Ezekiel Norris to Allen 
Norris, by this court, it will appear that it has no official seal 
to the certificate of acknowledgment, and is not a properly 
recorded instrument. (Paschal’s Dig., art. 5007.) 

V. The main drift of the plaintiff’s petition is, that the sale 
of the land was fraudulent, mainly on the ground of gross 
inadequacy of price. Any evidence which shows the inade- 
quacy to arise from the acts and character of the plaintiff, is 
proper. 

The res geste may be always given in evidence. (1 Greenl. 
on Ev., sec. 108.) The declarations of Turner were made at 
and during the sale. 

Men are reluctant to pay a fair price ior what will be liti- 
gated. It was proposed to prove that the plaintiff’s character 
for litigation was notorious. 

When the evidence offered corresponds with the allegations, 
or rebuts them, it is relevant, and ought to be admitted. (1 
Greenl. on Ev., see. 51.) 


VI. Defendant asked the court to charge the jury, that “if 
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he went into possession of the land under the sheriff’s deed 
duly recorded, and remained in actual, adverse, peaceable pos- 
session for three years, having purchased the plaintiff’s title 
who claimed from the sovereignty of the soil, or if he had like 
possession for five years under said deed, and the plaintiff 
brought no suit during that time to set aside said sheriff’s sale, 
and showed no sufficient excuse for the delay, they will find 
for the defendant.” The court refused this charge. 

The plea of limitation is a good bar. 

Application to set aside a sheriff’s sale must be made in a 
reasonable time, and particularly before the bar of the statute of 
limitations. (Rorer on Jud. Sales, sec. 1080; Conolly v. Ham- 
mond, 51 Tex., 635.) 


James H. Jones and W. W. Morris, for appellee. 

I. If, at a sheriff’s sale, land sells for a price utterly insig- 
nificant and shockingly disproportionate to its value, and there 
are but slight irregularities or other circumstances attending 
the sale calculated to prevent the property from bringing 
something like its reasonable value, an attempt by the pur- 
chaser (particularly if he is the plaintiff in execution, and 
credits his bid on the execution and pays no money, and con- 
tributes to the failure of the land to sell for a fair price) to hold 
the property will be held to be conclusive evidence of frand. 
(Taul v. Wright, 45 Tex., 394; Chamblee rv. Tarbox, 27 Tex., 
145; Paschal’s Dig., art. 3775; Bryan v. Bridge, 6 Tex., 142; 
Howard v. North, 5 Tex., 315; Coffee v. Silvan, 15 Tex., 358; 
Rorer on Jud. Sales, sec. 855 and cases in note 5, sec. 862 and 
note 2.) 

IT. If a defendant in execution is not in the county, and has 
no agent known to the sheriff in the county, yet the sheriff 
who has an execution that he has never called on the defend- 
ant for a levy to satisfy, if he know of personal property or 
wild lands, or if he may find personal property or wild lands, 
in the county, subject to levy, by using the ordinary means to 
ascertain the fact, is not warranted by the law to levy on im- 
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proved lands, at the instance of plaintiff in execution, which 
are in value greatly in excess of the amount of the judgment, 
and sell them to the plaintiff in execution for a price grossly 
inadequate; and such sale will be set aside. (Paschal’s Dig., 
art. 3775; 6 Tex., 142.) 


Bonner, Associate Justice.—This is a suit brought by 
appellee, James W. Flanagan, against appellant, Pleasant IT. 
Pearson, to recover the Ezekiel Norris six hundred and forty 
acres of land, and is also in the nature of an equitable pro- 
ceeding on the part of James W. Flanagan, as defendant in 
execution, to set aside the execution sale of this land, at which 
Pearson, plaintiff in execution, was the purchaser. 

Two of the most important questions presented by the plead- 
ings of appellant, Pearson, defendant below, (that of the stat- 
ute of limitations and that of the laches on the part of appellee, 
Flanagan, to institute within the proper time proceedings to 
set aside the execution sale,) are not so presented under the 
rules of this court as to demand that we pass upon them. 

Although set up in the pleadings, and though there was 
testimony tending to prove these issues, the learned judge 
presiding below failed to submit them in his charge. Appel- 
lant asked ten special charges, all of which were refused. 
Several of these were lengthy, and some of them, in the atti- 
tude of the case as now before us, might not be insisted upon. 
One of these presented the above issues, which had been pre- 
termitted in the general charge. 

The failure to submit them was also, in general terms, made 
one of the eleven grounds in the original and two amended 
motions for a new trial. 

The ninth and tenth errors assigned are, that “the court 
erred in refusing the defendant a new trial for the reasons given 
in said motion,” and that “the court erred in not giving the 
several special charges to the jury asked by the defendant.” 

Rule 24 of the Supreme Court provides: “The assignment 
of errors must distinctly specify the grounds of ervor relied on, 
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and a ground of error not distinctly specified, in reference to 
that which is shown in the record, or not specified at all, shall 
be considered as waived, unless it be so fundamental as that 
the court would act upon it without an assignment of errors, 
(Paschal’s Dig., arts. 1591.) 

Rule 26 provides: “Assignments of error which are expressed 


9 


as mentioned in rule 23. 


only in such general terms, as, that the court erred in its ru!- 
ings upon the pleadings, when there are more than one; or in 
its charge, when there are a number of charges; or the verdict 
is contrary to law, or to the charge of the court, and the like, 
without referring to and identifying the proceeding, will not 
be regarded by the court as a compliance with the statute, 
requiring the grounds to be distinctly specified, and will be 
considered as a waiver of errors, the same as if no assignment 
of errors had been attempted to be filed.” 

One of the principal objects sought to be accomplished by 
the rules, was, as far as practicable, to conform our mixed 
practice of law and equity to the simplicity of the common- 
law system of pleadings and procedure. 

To ettect this in the Supreme Court, it was intended that all 
alleged errors, (many of which are often necessarily taken with- 
out due consideration in the heat and haste of the trial below,) 
if not assigned with the requisite certainty, should be considered 
as Waived, and that the parties should in their briefs be required 
to join issue upon alleged errors only which are properly as- 
signed. 

To this end, the appellant is required to so specifically assign 
his errors, and to make in connection with each error assigned 
a substantial statement from the record of the facts bearing 
upon the same, those against as well as those for him, with a 
reference to pages of the transcript where they may be found 
and of the authorities relied upon, that the appellee may be 
advised of the particular matter complained of, so that he can 
take issue upon the same; or, in the nature of a plea in con- 
fession and avoidance, may on his part admit and seek to avoid 
the issues thus tendered him, by submitting counter-issues, sup- 
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ported by a statement from the record, made with the same 
particularity as is required of the appellant. (Rule 25.) 

In this way the court is advised of the particular points in 
issue, and can readily pass upon them without the delay of an 
examination of the record, except when the parties disagree 
in their briefs as to its contents. 

This examination, under the old system, often required more 
time than did the decision of the points involved, after they 
had been ascertained. 

The rules, in these particulars, were intended both to aid 
counsel in the proper presentation of the real questions in issue, 
as they, having tried the case below, are presumed to be best 
prepared to know and present them, and also to aid the court 
in the dispatch of business; and it is believed that, if under- 
stood and practiced, they will, in a great majority of cases, be 
of great advantage both to counsel and to the court. They are 
not intended to relieve the court of the proper amount of labor 
which they should perform, but to so systematize and concen- 
trate this labor that many more cases can be decided in the 
same length of time, and thus the crowded dockets of the 
court be relieved. The practical working of the system, 
when it has been fairly tested, gives evidence of this benefi- 
cial result. 

If, however, as in this case, where several special charges were 
asked, or several special grounds in a motion for a new trial 
presented, and it is sought to reverse the judgment because the 
court refused to give the charges or grant the new trial, and 
the assignment groups these charges or grounds for a new trial 
together, and is so general that it does not particularly point 
out the one here relied upon for reversal and its application 
shown to the facts, then, if entertained, the opp sing counsel 
and the court are required to consider them all, and thus the 
beneficial results intended by the rules will, in this particular, 
be defeated. (Fisk v. Wilson, 15 Tex., 435.) 

Each error assigned should contain a distinet ground for the 
reversal of the judgment, with the specification of the reason 
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why it should be reversed, and should be copied or substan- 
tially stated in the briefs. 

As it appears from both the pleadings and the evidence that 
appellant, Pearson, derived his possession and title to the land 
in controversy from the appellee, Flanagan, by the sale under 
the execution against him, it was not error to overrule the 
objections of appellant to the validity of the title down to 
appellee. 

The courts are open to every citizen for the lawful prosecu- 
tion or defense of suits which may be brought by or against 
him. If it should be his misfortune, from choice or from com- 
pulsion, to have been often before the court as a litigant, his 
general character in this regard should not, of itself, prejudice 
his right to have his property sold at a fair price, and we do 
not think that the court erred in excluding evidence of the 
litigious character of appellee. 

[t is assigned as error, that the court erred in that part of 
the charge in which the jury were instructed as follows: 

« And it was the duty of said sheriff to have levied said exe- 
cution, first, on the personal property of the plaintiff, if any he 
had, and the said sheriff had knowledge of the same, or by rea- 
souable and ordinary diligence and inquiry might have learned 
of the existence of the same.” * * * “But you are further 
instructed, that if said land sold at said sale for a price which 
was shockingly and unconscientiously less than its value, that 
is, if it sold for a price so far beneath its value that no man in 
his senses would have exchanged it for such a price; and if 
you further believe from the evidence that the plaintiff had in 
Rusk county personal property and unimproved lands, or both, 
sufficient to have satisfied said execution, and the officer levy- 
ing the said writ had knowledge that he had the same, or by 
ordinary inquiry might have learned of his having the same, 
then his failure to levy said execution upon and sell said per- 
sonal property and unimproved real estate, either or both to- 
gether, with the fact (if such be the fact, of which you are the 


judges) that said land sold for a price so shockingly and un- 
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conscientiously below its value that no man in his senses would 
have sold it for such price, those circumstances would be suf- 
ficient to set aside the sale.” 

Although the reasons growing out of the feudal system which 
gave a peculiar value to real estate over that of personal prop- 
erty as entitling the owner to certain privileges and dignities, 
and althongh the restrictions which impeded its free alienation 
ceased with the causes which gave them birth, still both the 
voluntary and involuntary sale of real estate is more guarded 
and protected than that of personal property. (Freem. on Ex., 
sec. 279.) 

This policy, and that of encouraging a settled population and 
the cultivation of the soil as the true sources of individual and 
national wealth, gave rise to our homestead laws, and doubt- 
less to our statute, which provides that if the defendant in exe- 
cution shall fail or refuse to point out property, and the same 
is in the county, the levy shall be made first on personal or 
movable property, then on uncultivated lands, and lastly on 
improved lands. (Paschal’s Dig., art. 8775.) 

Similar provisions in other statutes have, however, been 
held—and we think correctly—to be merely directory; and 
though the failure to make the levy as designated might be 
sufficient in a proper case, and on a proper application, to set 
aside the levy, or to make the sheriff liable in damages, yct the 
sale would not necessarily be void. (Freem. on Ex., sec. 279.) 

It is the policy of the law, for the benetit of both the debtor 
and creditor, that judicial sales, when fairly made, should, as 
a general rule, be upheld. To hold otherwise would have a 
tendency to deter parties both from purchasing and from pay- 
ing fair prices, and would lead to the sacrifice of the property. 

The weight of authority, including that of this court, is, that 
mere inadequacy of price, of itself, is not sufficient to set aside 
a sheriff’s sale otherwise valid, but that gross inadequacy of 
price, in connection with slight additional facts showing fraud, 
irregularity, or other circumstances calculated to prevent the 
property from bringing something like its reasonable value, 
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might avoid the sale. (Freem. on Ex., sec. 309; Allen +. 
Stephanes, 18 Tex., 658; Chamblee v. Tarbox, 27 Tex., 139.) 

What those additional circumstances are, depends upon the 
facts of the particular case; but we think it safe to say that 
they should be such as are not attributable to the direct ageney 
of the defendant in execution. (Freem. on Ex., sec. 309; Law 
v. Smith, 4 Ind., (Por.,) 56.) 

In this case the defendant in execution was absent from the 
State at the time of the levy and sale, and the evidence tends 
to prove that he had no authorized agent in the county to point 
out property, although demand had been made of him for a 
levy on previous executions, on this very judgment, with which 
he had failed to comply. It further tended to prove that the 
deed to the land in controversy and the deeds to his unculti- 
vated lands had not been recorded, and also that the sheriff did 
not have such information as to the last-named lands as to suf- 
ficiently designate them for the purposes of a levy. 

Although the defendant was not absolutely required to re- 
cord his titles, yet we think the failure to put them upon the 
public records, the place where parties would usually search for 
information in regard to them, would, under the other cireum- 
stances in testimony, have a tendency to excuse the defend- 
ant from a levy on the wild or uncultivated lands, and might 
have greatly weakened the confidence of the bidders in the 
validity of the title to the land sold, and thus affected the 
price. 

The charge complained of virtually instructed the jury that 
gross inadequacy of price, connected with a failure to levy upon 
property in the order designated by the statute, would, in law, 
be sufficient to set aside the sale. 

We think, under the circumstances, that the charge was erro- 
neous, and calculated to mislead the jury, in not also submit- 
ting to them, in this connection, the question as to whether this 
grossly inadequate price might not have been occasioned by 
the acts and omissions of the defendant in execution as shown 
by the testimony. 
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For this error the judgment is reversed and the cause re- 
manded. 
REVERSED AND REMANDED. 


Opinion delivered December 9, 1879. 
I 





N. A. Gaston, ADMINISTRATOR, V. JoHN A. Boyp. 


1. FINAL JUDGMENT—APPEAL.—The fact that a cause is continued to 
earry into effect a judgment which finally settles and adjusts all mat- 
ters involved in the suit, will not prevent an appeal. 

LIMITATION — ADMINISTRATION — PRESENTATION OF CLAIMS FOR 
ALLOWANCE. — When the law regulating the settlement of estates 
prescribes that debts against the intestate must be presented to the 
administrator within a given time or be barred, the failure to present 
them for allowance within the time stipulated will bar a recovery, 
notwithstanding the period for presentation may expire before the 
completion of the bar by the general statute of limitation. 

. CLAIMS AGAINST ESTATES—LIMITATION.—The failure to sue on a 
rejected claim against an estate within the time limited by statute, 
will be as effectual to extinguish it as would be the failure to present 
it within the time required under former law. 

. CLAIMS AGAINST ESTATES—LIMITATION.—Whien a claim is barred 
by a failure to present it to the administrator, it is barred against the 
heirs as well as the administrator, notwithstanding its payment was 
secured by a lien upon land; administration in ‘lexas being had as 
well of real as personal property. 

‘ 

Error from Cherokee. Tried below before the Hon. R. 8. 

Walker. 

The facts are sufficiently stated in the opinion. 


Priest § Bonner, for plaintiff in error. 

I. The court erred in overruling the exceptions to plaintiff’s 
petition. 

There had been no partition of the estate, as appears on the 
face of plaintiff’s pleadings; the heirs could not be sued till 
after partition of the estate, and then only to the extent of the 
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property partitioned to them respectively. (Paschal’s Dig., 
arts. 1548, 1549, 1372.) 

If. The law directs the manner in which claims against 
estates may be established, and this claim is not established 
according to law. 

This claim was first presented in 1871 and rejected, and no 
suit brought within three months after rejection to establish 
same—none till this suit in 1874. By this neglect plaintiff 
lost his remedy, and he can complain only of himself. The 
law knows no remedy for negligence, while it always favors 
the diligent. (Paschal’s Dig., arts. 1310, 1311; Crosby v. Me- 
Willie, 11 Tex., 96; Page v. Findley, 5 Tex., 393; Danzey v. 
Swinney, 7 Tex., 632.) 

Ill. This was a final judgment, the object of which was to 
establish the claim sued on. 

The claim sued on is established by the judgment as a legal 
claim against the property of the estate of M. L. West, and 
gives cost to administrator Gaston. 

Defendants gave notice of appeal. This was their right and 
at their own risk. It was made at a proper time, on overrul- 
ing their motion for a new trial. It was made in open court, 
and the judge refused to enter the same because his judgment 
was interlocutory. 

IV. Defendants’ motion for a new trial, aad all the plead- 
ings and facts in the case, show this judgment to be erroneous. 

This claim was properly presented, as determined by the 
Supreme Court on a former appeal. (45 Tex., 619.) 

Suit was not instituted within the time prescribed by law, 
as determined in same decision. (43 Tex., 619.) 

The heirs were not proper parties to this suit, and a recovery 
could not be had against them while the estate was being ad- 
ministered and no partition made of the estate; therefore this 
judgment should be reversed, the suit dismissed, and this liti- 
gation brought to a close. : 

V. Defendants had a right to consider this a final judgment 
and to give notice of appeal, and have the same entered; to 
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risk the consequences of hazard on their own judgment as to 
the finality of said judgment; and the court had no night to 
refuse to enter that notice, and thus have the record incom- 
plete. 


S. B. Barron, for defendant in error.—This cause presents 
some peculiar features in practice, but defendant in error sub- 
mits that, on principles of equity as well as on authority, this 
is a proper action and the judgment of the lower court a proper 
decree, in which there is no error. 

It is argued by plaintiff in error that an effort to collect a 
debt from an administrator and a failure is a bar to the claim, 
but he cites no authority to sustain the position. There is no 
question of the liability of heirs, receiving portions, for the 
debts of the ancestor, and there is no statute, save the general 
statute of limitation, which bars the debt. Suppose, for in- 
stance, a creditor held a judgment against a party who had 
died leaving no estate beyond a sufficiency to pay the priv- 
ileged claims, an administration was opened, and the creditor 
should choose not to take the trouble and expense of probating 
his claim, the facts being well known that thé administrator 
would likely have no funds with which to pay the claim, and 
the administration was duly closed, and afterwards the heirs 
should inherit a large fortune through the rights of the de- 
ceased futher, before the claim was barred by the general 
statute of limitation: would the heirs not be liable to pay the 
debt? Then is any laches short of that which allows the 
claim to become barred sufficient to defeat the claimant’s 
rights ? 

Defendant in error insists that the heirs, under plaintiff’s 
amended pleadings, were not improper parties. 

Defendant in error also claims that the judgment herein 
sued on is a lien upon the lands of M. L. West, and would be 
good against those not sold by the administrator, and the heirs, 
being in possession of the land, are proper parties, in view of 
the fraudulent collusion to defeat this claim. George W. Pope, 
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one of the heirs, is in possession of the main tract of land, and 
as it is joint property, he is in possession for himself and the 
other heirs. 

This judgment was rendered September 24, 1860, with stay 
of execution until March 1, 1862. B. B. West died in 1865 
and M. L. West died in 1867, so that under the stay laws then 


ment. Then it seems that under that statute of November 9 


ve 


existing, execution could never have been issued on the judg- 


1866, and the construction given it by this court in Moore v. 
Letchford, 35 Tex., 185, and Black v. Epperson, 40 Tex., 162, 
the lien under the judgment would be good until the judgment 
is barred by the statute of limitation. 


Moore, Cuter Justice.—The demand upon which this suit 
is prosecuted was presented to appellant for allowance as a 
valid claim against the estate of which he is the administrator 
on September 4, 1871, and was by him on said day rejected. 
This, as was decided by the court when the case was before it 
on a former appeal, (Gaston v. McKnight, 43 ‘Tex., 619,) put 
in operation the limitation of ninety days allowed by law for 
instituting suit upon it. (Paschal’s Dig., art. 5659.) As suit 
was not commenced within ninety days from the rejection of 
the claim, but near two years thereafter on a subsequent pre- 
sentation and refusal of the administrator to again act upon it, 
the action, as originally brought, could not be maintained; 
and on the case being remanded, appellee, by amendment of 
his petition, made the heirs of appellant’s intestate parties to 
the suit; and instead of seeking, as in the original petition, a 
judgment against appellant, to be paid in due course of admin- 
istration, asked that appellant should be required by the court 
to at once and without delay make a final settlement of the 
estate in the County Court, and that the property in his hands 
be distributed among the heirs, and the land upon which his 
debt was claimed to be a lien be held in their hands subject 
to its payment. 


On the trial of the case, as presented by appellee’s amended 
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petition, it was adjudged by the court that appellee’s demand 
“is hereby established as a just and legal debt against said 
estate after the same shall be discharged and relieved from 
the jurisdiction of the County Court.” And further, that * it 
appearing from the evidence that there exists no good reason 
why the administration ef the estate of M. L.West should not 
be closed, and the property delivered over to the heirs of said 
estate, it is therefore ordered and decreed that said adminis- 


trator proceed without delay to close said administration, or 


that he show to the County Court a good and valid reason 


why it be not done.” It was also “adjudged and decreed that 
appellee take nothing herein against appellant, but that he 
have and recover his cost, and that the further action and judg- 
ment in the cause be suspended until the next term of the 
court.” From this judgment appellant prosecutes this appeal. 

The first question for our consideration is, whether this judg- 
ment is so far final as to support the appeal by the administra- 
tor. We think it is. It disposes of all matters of controversy 
that can arise for determination between him and appellee on 
the pleadings. It requires the appellant to close the adminis- 
tration, &e. The purpose of continuing the case until the next 
term is, we infer, to enable the court, by a supplemental decree, 
to subject the property of the estate, which it supposed would 
come into the hands of the heirs by that time, to the payment 
of appellee’s debt. The fact that a case is continued to carry 
into effect a judgment finally settling aud adjusting the mat- 
ters in controversy, does not prevent an appeal. 

The judgment being such as will warrant the appeal, is there 
any error in it of which appellant can complain? That there 
is, we think is fully and definitely settled by the former judg- 
ment of the court in this case. It is a familiar and well-estab- 
lished principle, that when the law regulating the settlement of 
estates prescribes that debts against the intestate must be pre- 
sented to the administrator within a given time or be barred, 
the failure to do so will bar a recovery, notwithstanding the 
period allowed for presentation may expire before the comple- 
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tion of the bar by the general law of limitation. (Graham r. 
Vining, 2 Tex., 433.) 

The law “regulating proceedings in matters of probate” 
applicable to this case, while it requires all claims for money, 
whether evidenced by judgment, mortgage, or note, to be 
legally exhibited to the administratér before they will serve 
as the legal foundation of a proceeding against bim for their 
enforcement, permits such claims to be exhibited to the ad- 
ministrator, subject to the conditions imposed by law, at any 
time before the estate is closed, if not barred by the general law 
of limitation. But the law further provides, that when once 
exhibited, if rejected, they shall be barred, unless suit shall be 
ins‘ituted on them within ninety days after their rejection. 

Now, to hold that notwithstanding the presentation to and 
rejection by the administrator of a claim, it may be again 
exhibited to him, and if not allowed, or without a subsequent 
presentation, suit may be brought upon it, would be to disre- 
gard and set at naught the express and unequivocal declara- 
tion of the statute that such claim shall be barred. The failure 
to sue within the time limited, when the claim is rejected, must 
as effectually extinguish it as the failure to present it within 
the time required under the former law. When a claim is 
barred by a failure to present it to the administrator, it is bar- 
red against the heirs as well as the administrator, notwith- 
standing its payment was secured by a lien upon land; (Gra- 
ham v. Vining, 2 Tex., 433;) for, with us, administration is 
had as well of real as personal property. The failure to note 
this difference between administration under the statutes of this 
State and at common law, it is believed, occasioned the error 
into which, in our opinion, the court has fallen in its judgment 
in this case, and for which it must be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered December 12, 1879.] 


[Associate Justice Bonner did not sit in this case.] 
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Joun G. ABNEY v. JAMES W. PopE ET AL. 


1. HOMESTEAD—ESTATES OF DECEDENTS—TRUST SALE.—The owner 
of a homestead joined his wife in incumbering it, by trust deed, to 
secure the payment of a debt, and afterwards, in 1872, died, and his 
widow, after his death, abandoned the place and removed from the 





State. The claim was presented for allowance and approved by the 
administrator, after which the property was sold, under authority of 
the trust deed, by the trustee. Ina suit brought by the purchaser 
against the children of the deceased, in possession, to recover the 
property: Held— 

1. The sale under the power, by the trustee, would be inconsist- 
ent with the statute postponing the debt which the trust deed was 
intended to secure, to others, including an allowance to be made to 
the widow and children in lieu of a homestead or other exempt 
property. 

2. The statute, in providing that exempt property should consti- 
tute no part of the estate, did not design to interfere with the estab- 
lished policy to allow no mere mortgage lien to be so enforced as 
to deprive the widow and children of the exempt property, or an 
allowance in lieu thereof. 

3. Under the statute, the Probate Court was authorized to make 
an allowance in lien of a homestead and exempt property, and that 
allowance was to be paid in preférence to claims secured by mort- 


va 


gage liens. 


a 

z 

4, If one lien creditor could appropriate the homestead because 
of his power to sell, the property on which other creditors have a 
lien might be taken to supply to the family of the deceased their 
allowance in lieu of a homestead. 

5. The mortgage was but an incident to the claim, and the claim 
comes within the letter and policy of the Jaw which requires its 
presentation and postpones its payment to preferred claims. 

6. The purchaser acquired no title. 

2. CASES APPROVED.—Robertson’s Administratrix v. Paul, 16 Tex., 472; 
Terry v. Terry, 39 Tex., 313; Mayman v. Reviere, 47 ‘l'ex., 357; Me- 
Lane v. Paschal, 47 Tex., 370, approved. 


APPEAL from Harrison. Tried below before the Hon. A. J. 
Booty. 

Suit brought October 7, 1877, by John G. Abney, the ap- 
pellant, against James W. Pope, John H. Pope, William L. 
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Pope, Alexander Pope, Asa Pope, Miss Lou Pope, and Irvine 
Pope, a minor, temporarily absent from the State. 
The petition alleged, in substance, that Alexander Pope, 


now deceased, acquired by purchase the land sued for as com- 


munity property, while residing in Texas, as the husband of 


ol 


+ 


his first wife, the mother of the defendants; that immediately 
after its purchase, Alexander Pope and his first wife destined 
the land asa Niacin and entered upou and ep ist it as 
such; that while so occupying it, the first wife of Alexander 
Pope died, leaving the defendants her heirs; that on her death 
her children beeame seized of an undivided interest in the 
land, as tenants In common with their father; that afterwards 
Alexander Pope intermarried with Mrs. Beatrice Pope, and con- 
tinued to reside on the land until his death; that afterwards, 
on the 26th of June, 1872, Alexander Pope and his wife, 
Beatrice Pope, being indebted to Mrs. M. L. McClure, exe- 
cuted a deed of trust to the land authorizing McClure to sell 
and convey title in — of payment; that afterwards, on 
the 15th of August, Alexander Pope, who still, with his 
wife and children, oceupic ‘d the land as a homestead, died. 
The petition alleged that the land did not become a part of 
the estate of Alexander Pope upon his death, and was not, as 
such, subject to administration; that after the death of Alex- 
ander Pope, his sons, John Il. Pope and William IL. Pope, 
were appointed the administrators of his estate; that on the 
6th of Mareh, 1877, the note, with interest, was authenticated, 
allowed, and approved as a claim against the estate; that 
afterwards, on the 11th of May, 1877, the full amount of the 
note being due and still unpaid, Mrs. McClure sold the land 
under the deed of trust to Abney, the appellant, and on the 
30th of May, 1877, made him a deed thereto; that. imme- 
diately after the death of Alexander Pope, his wife, Beatrice 
Pope, abandoned the land and State with. the intention never 
to return, and has never, since her husband’s death, asserted 
any claim to the land; that the defendants, however, are in 
possession of the land, and appropriate the rents and. profits, 
19 
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which amount to $2,000, for which plaintiff, in addition to 
asking judgment for the recovery of the land, claims judg- 
ment. 

At the Fall Term, A. D. 1878, the court sustained a general 
demurrer to the petition, and plaintiff declining to amend, the 
judgment was made final. From this judgment Abney ap- 


pealed. 


H. McKay and John T. Pierce, for appellant. 

I. The power vested in the trustee by the deed of trust was 
a power coupled with an interest. 

The deed of trust was executed by Pope and wife to M. L. 
McClure to secure a debt due by Pope to McClure, with power 
to sell in default of payment. (Robertson’s Administratrix 
r. Paul, 16 Tex., 472, and authorities there cited; Hunt vr. 
Rousmanier’s Administrator, 8 Wheat., 174-271.) 

II. The death of the constituent of a power did not revoke 
this power. (Robertson’s Administratrix v. Paul, 16 Tex., 472, 
aud authorities cited; 5 Man., Gran. & Scott, 895-917; 10 
Paige, 205-209.) 

Ilf. This property was no part of the estate of A. Pope 
after his death, and never became subject to administration 
or subject to the jurisdiction of the Probate Court. 

It was the homestead of A. Pope at the time of his death 


in 1872, and he left surviving him constituents of a family, 
viz., his wife, Beatrice H. Pope, and Miss Lou Pope, an un- 
married daughter, and two minor sons, Asa and Irvine Pope. 
(Const. 1869; Paschal’s Dig., art. 5487.) 

IV. Anterior to the present Constitution of the State, a 
homestead .could be ineumbered by those who could abso- 


lutely convey the same, which incumbrance could be fore- 
closed by the intervention of a trustee executing a power 
vested by contract so as to evade the constitutional inhibition 
of forced sale. (Stewart v. Mackey, 16 Tex., 56; Jordan r. 
Peak, 38 Tex., 429; Sampson v. Williamson, 6 Tex., 102.) 

V. Under the law in foree anterior to 1870, after the death 












































ABNEY v. POPE. 








Argument for the appellees 


of the incumbrancer the homestead was virtually relieved of 
the incumbrance, for the reason that the homestead was part 
of the estate and subject to the jurisdiction of the Probate 
Court, and any foreclosure must necessarily result in a forced 
sale, which was then inhibited by law. (Robertson’s Admin- 
istratrix v. Paul, 16 Tex., 472.) 

Under the Constitution of 1869 and the act of the Legisla- 
ture of 1870, no lien, even for the purchase-money of a home- 
stead, or for labor and material expended thereon, could be 
enforced in the Probate Court, the Probate Court having uo 
jurisdiction of the property, but must have been enforced by 
a direct action against the heir, &e. (Const. 1869, art. 12, see. 
15; Paschal’s Dig., art. 5487.) 

VI. The death of the constituent of an irrevocable power, 
or a power coupled with an interest, does not revoke the 
power, nor does such death discharge the estate descending 
directly to the heir of any incumbrance or lien legitimately 
created by the ancestor. (Robertson’s Administratrix v. Paul, 
16 Tex., 472; McLane r. Paschal, 47 Tex., 365.) 

VII. Appellant bought the property at a sale by the trustee 
executing the power vested in the trustee, and took such title 
as A. Pope, the constituent, had at the date .of the deed of 
trust. (Sampson v. Williamson, 6 Tex., 102.) 


James Turner and Alexander Pope, for appellees. 

I. Alexander Pope, one of the parties to the deed of trust to 
M. L. McClure, having died, the power to sell was revoked. 
(Robertson’s Administratrix v. Paul, 16 Tex., 474; Paschal’s 
Dig., art. 5650.) 

II. Alexander Pope, one of the parties to the deed of trust, 
having died, the sale of the property by McClure was a nullity. 
There was an administration on the estate of Alexander Pope, 
deceased, and the claim must be paid in accordance with the 
law of estates. (Robertson’s Administratrix v. Paul, 16 Tex.. 
474; Paschal’s Dig., art. 5650; McLane rv. Paschal, 47 Tex., 
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365, and authorities referred to by Judge Moore in McLane v. 


Paschal.) 


GouLp, AssoctaTEe Justice.—In this ease, after the death of 

the maker of a mortgage with power of sale, and pending 
administration on his estate, a sale was had under the power, 
and the purehaser at that sale asserts his title in this suit 
against the heirs of the deceased debtor. 
Since the decision in Robertson’s Administratrix v. Paul, 
such sales have been held invalid. The reason upon which 
that line of decisions is founded, is not that the power is 
revoked by death, but that our statutes governing the settle- 
ment of estates postpone such claims to sundry others, includ- 
ing the allowance to be made to the widow and children in 
lieu of a homestead and other exempt property, and that a sale 
under the power would be inconsistent with these statutory 
preferences. In this case, the land covered by the mortgage 
with power of sale was the homestead of the deceased at the 
time he executed the mortgage and at the time of his death, in 
1872. The probate law then in force contained a provision 
that “The property reserved from forced sale by the Consti- 
tution and laws of this State, or its value, if there be no such 
property, does not form any part of the estate of a deceased 
person when a constituent of the family survives.” (Paschal’s 
Dig., art. 5487.) It is argued, that as this homestead consti- 
tuted no part of the estate, its sale could not interfere with 
the priorities allowed by the statute regulating the administra- 
tion of estates. Hence it is claimed that the sale was valid. 

In our opinion, this position cannot be maintained without 
a departure from former decisions. Exempt property consti- 
tuted no part of the estate for the payment of debts before the 
probate law of 1870. That law, in directing that exempt prop- 
erty shall constitute no part of the estate, was not designed to 
interfere with the established policy of our laws to allow no 
mere mortgage lien to be so enforced as to deprive the widow 
and children of the exempt property, or an allowance in lieu 
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thereof. Under that statute, as under former and _ subse- 
quent statutes, the Probate Court was authorized to make an 
allowance in lieu of a homestead and exempt property, and 
that allowance was to be paid in preference to claims secured 


by mortgage or lien. (Terry v. Terry, 39 Tex., 313; May- 


man v. Reviere, 47 Tex., 357; McLane r. Paschal, 47 Tex., 
370, and cases there cited.) 

If one lien creditor could appropriate the homestead be- 
cause of his power of sale, the property on which other cred- 
itors have a lien might be taken to supply to the family of the 
deceased their allowance in lieu of the lost homestead. The 


preferences given by the statute would be interfered with if 


there were no other property, and if there were no other assets 
than those incumbered with liens, gross inequality between 
lien creditors of the same class would often be the result. 

The mortgage with power of sale was but an incident to 
the claim against the estate. That claim “comes within the 


letter and policy of the law which requires the presentation of 


the claim, and which postpones its payment to other preferred 
claims.” (Robertson’s Administratrix v. Paul, 16 Tex., 476; 
Black v. Rockmore, 50 Tex., 88.) In the latter ease the rule 
in Robertson’s Administratrix v. Paul was enforced, although 
there was no administration, the estate being managed by the 
survivor of the community under the statute. 

The judgment is affirmed. 


AFFIRMED. 


Moore, Cuter Justice.—As no notice has been taken of 
the fact in the report of the case of Black v. Rockmore, 50 
Tex., 88, I avail myself of the present opportunity to say 
that I dissented from so much of the judgment in that case 
as holds that the power of sale given by the trust deed was 
revoked by the death of the grantor. And I add, that I 
only concur in the judgment in this case on the ground that 
the questions in it have been in effect ruled upon and deter- 
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mined in Black v. Rockmore, and other cases in which they 
were involved. 


[Opinion delivered December 12, 1879.] 





M. J. Hatt v. Jonn B. Hatt. 


1. HUSBAND AND WIFE—CONTRACT.—A note executed by the husband 
to the wife, in consideration of money, the separate property of the 
wife, loaned to the husband, is binding upon the estate of the hus- 
band, and both the principal and accrued interest remain the separate 
property of the wife. 

2. SAME.—Whether a debt thus contracted was made for the benefit of 
the community, or for the separate estate of the husband, both the 
community and the separate estate of the husband would be liable for 
its payment. os 

3. PLEADING— CERTAINTY.—See statement of case and opinion for alle- 
gations in an answer held defective for want of certainty. 

4, PLEADING—DAMAGES.—In a suit by the surviving wife on a liqui- 
dated demand against the executor of the last will of the husband, 
the wife can only be held liable for damages for the value of property 
alleged to have been illegally converted by the wife on an adjustment 
of the respective rights and equities of the parties growing out of a 
final settlement of the estate, if in such action she could be held liable 
atall. Such defense will not be considered when the executor, in his 
answer, fails to show that the plaintiff would not, on a settlement of 
the estate, be entitled to the amount sued for after charging her with 
the value of the property alleged to have been converted. 


Error from Harrison. Tried below before the Hon. A. J. 
Booty. 

Julia B. Hall, defendant in error, brought this suit, in the 
District Court of Harrison county, against M. J. Hall, as ex- 
ecutor of the last will of M. J. Hall, senior, deceased, and in 
his own right, on a note executed by Hall in his life-time to 
plaintiff for the sum of $1,720 in specie, with ten per cent. 
interest thereon per annum from date, and indorsed by said M. 
J. Hall as a guarantor, for a valuable consideration, after the 
death of said M. J. Hall, senior. The note was executed by 
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Hall, senior, to plaintiff, his wife, in consideration of the loan 
by her to him of the sum of $1,720, then the separate property 
of plaintiff. 

Defendant urged a general demurrer to plaintiff’s petition, 
which being overruled by the court, he excepted. 

The cause was tried May 13, 1879, before a jury, and re- 
sulted in a verdict for plaintiff for the principal and interest of 
the note, then due; for which the court rendered judgment in 
favor of plaintiff against defendant as executor and in his own 
right. The defendant filed a motion for a new trial, which 
being overruled, he gave notice of appeal. 

The answer charged that the defendant was the executor of 
the estate of M. J. Hall, senior; that there was a large com- 
munity estate, and that both husband and wife had separate 
estates; that the community estate was insufficient to pay the 
community debts; that the debt sued on was a community 
debt; that after Hall’s death the plaintiff took possession of a 
large part of the community property and applied it to her 
own use, and also part of M. J. Hall’s separate property; that 
during the marriage plaintiff had a large sum of money, her 
separate property; that this money was loaned out at interest 
during the marriage and notes taken for it (naming the per- 
sons to whom loaned and the amount loaned); that on this 
money so loaned interest had accumulated during the marri- 
age, and the amount of interest; that the plaintiff, after Hall’s 
death, had obtained possession of the notes and collected them, 
not only her own money, but the interest that belonged to the 
community, and prayed that she be held to account for the 
community property taken by her, and that it be held to offset 
this note; that all the community property in the hands of the 
executor was exhausted, and that over $5,000 of community 
debts were still unpaid. The court sustained all the special 
exceptions and overruled the general demurrer, and this rul- 
ing was assigned as error. 

The assignments of error were: 1. Error in overruling the 
general demurrer to plaintiff’s petition ;. 2. Error in overruling 
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special exceptions to plaintiff’s petition; 3. Error in sustaining 
exceptions to defendant’s auswer and amended answer; and 4. 


Error in overruling motion for new trial. 


Turner § Lipscomb, for plaintiff in error. 

I. A note given during the marriage by a husband to his 
wife, either for her separate means or otherwise, is null and 
void, it being without consideration. 

During Hall’s life the note could only be collected by Hall 
himself; it was in fact a note by Hall payable to himself. 
No suit could have been maintained on it in Hall’s life-time, 
and his death could add no property to the note that it did 
not possess while he lived. 

If. The note executed during the marriage of M. J. Hall, 
senior, and the plaintiff, was a community debt owihg by the 
matrimonial partnership to one of the partners, and is there- 
fore a charge against the community estate of Hall and the 
plaintiff, and not against the separate estate of Tall. 

III. The interest that accumulates on the separate funds of 
the wife or husband is community, the money being the sepa- 
rate estate of the wife. Interest accumulating on it was com- 
munity, and the demurrer should certainly have been sustained 
to that extent. (DeBlane v. Lynch, 23 Tex., 27.) 

IV. Although payable to the wife, the note was in fact a 
debt due from the community estate of the two. If the wife 
permits the husband to use her separate money in or during 
the marriage, and it be lost, by no principle of reason or equity 
should she be allowed to go on to his separate estate for pay- 
ment, 

V. Hall, during the marriage, had a right to contro] the 
separate money of the wife. The note being given for her sepa- 
rate money, was without consideration, the law giving Hall the 
control in any event. 

VI. The note was a nullity, because Hall, the maker, was 
in law the payee also, and the only person while he lived that 
could maintain an action on it. Is not such a note a nullity? 
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Argument for the defendant in error. 


VII. The court erred in sustaining the exceptions to the 
answer and amended answer. 

VIII. Interest on the separate money of the wife that 
accrues during marriage is community. (DeBlane v. Lynch, 
23 Tex., 27.) 

The community property is first liable before the separate 
estate of the husband can be reached. 

When the wife voluntarily placed her money in the hands 
of the husband, during the existence of the marriage, to be 
used in the community, she had a right to claim the money 
out of the community estate, but it would be in the highest 
degree unjust to allow her to go on to the separate estate of 
the husband. Being copartner in the community, she must 
abide the loss. 


George Lane and W. ¢& N. A. Steadman, for defendant in 
error. 

I. A note given during marriage by a husband to his wife 
for her separate money borrowed by him from her, is not null 
and void, but is a valid contract. (Price v. Cole, 35 Tex., 461; 
Story v. Marshall, 24 Tex., 305; Higgins v. Johnson’s Heirs, 
20 Tex., 389; Webster v. Webster, 4 Am. R., 253.) 

If. The note sued on in this ease is collectible by the wife 
by suit against her husband’s estate. (Hall v. Harris, 11 Tex., 
300; Price v. Cole, 35 Tex., 461; Webster v. Webster, 4 Am. 
R:, 257.) 

Ilf. The note in this case was a sepurate debt owing by 
Hall, senior, to his wife, and payable out of his separate estate. 
(Story v. Marshall, 24 Tex., 305; Higgins v. Johnson’s Heirs, 
20 Tex., 389; Webster v. Webster, 4 Am. R., 253.) 

IV. The interest on the note sued on in this case was made 
the separate property of plaintiff by the contract of said Hall, 
senior, to pay her interest on said note. (Same authorities as 
are cited in support of the last preceding proposition.) 

V. The loan by plaintiff to said Hall, senior, was a sufficient 
consideration for said note, the statute giving control to the 
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husband of the wife’s separate estate not having designed that 
he should make use thereof to deprive her and her heirs of all 
property therein. 

VI. Under the laws of Texas, the existence of the wife as a 
person distinct from her husband in matters of property is ree- 
ognized. (Price v. Cole, 35 Tex., 461; Cartwright v. Hollis, 
5 Tex., 152.) 

VII. The defendant has no right in this suit to require 
plaintiff to account for any property of the community between 
her and said Lfall, senior, deceased, that may have come into 
her hands and been appropriated by her to her own use. 


VIII. The necessity of plaintiff accounting for property 


between the community of said Hall, senior, deceased, and 
‘herself, is not shown by defendant’s answer, inasmuch as it 
does not sufficiently and properly plead either the debts alleged 
to have been paid by said M. J. Hall, as executor of said Hall, 
senior, deceased, or the debts alleged to be remaining unpaid. 

IX. The plaintiff cannot in this suit be required to account 
for any of the property of the community between her and 
said Hall, senior, deceased, because to so require would be to 
set off a separate against a joint debt. (Goode v. McCartney, 
10 Tex., 194; Allbright v. Aldrich, 2 Tex., 166.) 


Bonner, Associate Justice.—The first and second errors 
assigned in this case present the question of the power of the 
husband to make to the wife a valid and binding promissory 
note, in consideration of money, her separate property, loancd 
to him. 

It is not contended that such an instrument would be bind- 
ing at common law. 

Under our system, however, the legal existence of the wife 
is not so merged in that of the husband as to destroy her sepa- 
rate property rights. Besides the privileges she enjoyed under 
the modification of the civil law which came to us through 
Mexico prior to the admission of Texas into the Union, we had, 
in our first State Constitution, an express provision that “all 
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property, both real and personal, of the wife, owned or claimed 
by her before marriage, and that acquired afterwards by gift, 
devise, or descent, shall be her separate property; and laws 
shall be passed more clearly detining the rights of the wife, 
in relation as well to her separate property as that held in com- 
mon with the husband.” (Const. 1845, art. 7, see. 19.) 

That she could own property in her own right, both separate 
and common or conimunity with the husband, has become the 
settled policy of this State, as shown by similar provisions in 
all her subsequent Constitutions and by statute. (Paschal’s 
Dig., arts. 1003, 4641, 4642; Rev. Stats., art. 2851.) 

It has been repeatedly held by this court that the wife’s sep- 
arate property, so long as it can be traced, remains such, what- 
ever changes it may undergo; that the husband may make a 
gift or grant of the community or of his separate property 
direct to the wife without the intervention of a trustee; and 
that if property be purchased with community funds and the 
deed taken in the name of the wife, the presumption that the 
property remains community may be rebutted by proof of the 
intention of the husband to thereby make it her separate prop- 
erty. (Rose v. Houston, 11 Tex., 326; Fitts v. Fitts, 14 Tex., 
448; Story v. Marshall, 24 Tex., 305; Smith v. Boquet, 27 
Tex., 507; Higgins v. Johnson’s Heirs, 20 Tex., 389.) 

In Price v. Cole, 35 Tex., 461, this court has virtually de- 
cided the precise question, that a note and mortgage given by 
the husband to the wife are valid and binding instruments. 

Our statute gives the husband the right to control the sepa- 
rate property of the wife. (Paschal’s Dig., art. 4641.) Under 
a statute giving the wife separate property rights substantially 
as ours, except that she could “release to her husband the 
right to control her property,” it was decided that a promis- 
sory note given by the husband to the wife, for borrowed 
money, was valid. (Webster v. Webster, 58 Me., 139; Web- 
ster v. Webster, 4 Amer. R., 253.) 

We are of the opinion that the note here sued upon, given 
by M. J. Hall, senior, to his wife, Julia B. Hall, in considera- 
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tion of her separate money loaned to him, is a valid and bind- 
ing contract, and that it was such a declaration of his inten- 
tion that the principal and interest, both which are expressly 
promised to be paid by the terms of the note, should remain 
her separate property, that it should have this effect. 

Whether such an instrument would be a debt contracted by 
the husband for the benefit of the community, or for his own 
separate benefit, would depend upon the facts of the particular 
ease. 

In either event, both the community and the separate estate 
of the husband would be liable for its payment. In this case, 
the court below ordered execution to run against both estates. 
Mrs. Hall does not complain of the judgment, and it does not 
become necessary for us to decide whether, upon the facts pre- 
sented in the record, she conld demand that it should have 
been a charge first upon his separate estate. 

We think there was no error in the judgment of the court 
overruling the demurrers of the defendant to the pleadings of 
the plaintiff. 

The third error assigned is, that the court erred in sustain- 
ing the special exceptions of plaintiff to the answers of the 
defendant. 

We think that the several exceptions taken because of want 
of certainty in the allegations of the defendant, were properly 
sustained, unless, perhaps, as to that count in the answer which 
is accompanied by schedules of property of the estate alleged 
to have been taken and converted by her. These, however, 

seem to consist principally of articles to which she would have 
been entitled as exempt property. 

The answer, as a whole, is an effort to offset the certain 
liquidated demand of the plaintiff, with the value of the prop- 
Hall, 
senior, alleged to have been illegally taken and converted by 
her. 

If, in this suit, the plaintiff could be held liable for such 
damage, (Paschal’s Dig., art. 5447,) we think it should only be 


erty, separate and community, of the estate of M. J. 
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with reference to an adjustment of the respective rights and 
equities of the parties growing out of the final settlement of 
the estate. 


ee 


The answers of the defendant did not properly present these 
issues. Though the defendant was the executor of the estate, 
and though it was his duty to be fully advised of its condition, 


acemnane<s 


he presents no sufficient statement or exhibit of this condition 


showing whether the estate is solvent or insolvent, and whether i 
plaintiff would not, upon final settlement, be entitled, over and 


above her demand sued upon, to the value of the property 1 
alleged to have been converted by her. The estate is shown 
to have been in value quite large, and the creditors and dis- 





tributees are not made parties, so that the respective rights of 
all in interest could be adjusted. 


5 ERE 


We are of opinion that, under the case as made by the 
pleadings, there was no error in sustaining the special demur- 
rers of the plaintiff. 

The fourth error assigned is, that the court erred in over- 
ruling the motion for a new trial. . 
This motion seems not to be incorporated in the record, and 

hence we cannot advisedly pass upon the same. 

There being no apparent error in the judgment below, the 
same is affirmed. 

AFFIRMED. 


[Opinion delivered December 11, 1879.} 





EmMA DOoNLEY, EXECUTRIX, V. JAMES M. WIGGINS. ADMINIS- 
TRATOR. 


1. PRACTICE—MOTION FOR NEW TRIAL.—An affidavit made by a party 
to the suit to the existence of facts in support of a motion for a new 
trial, will not be regarded when, under the statute, the party could 
not be a competent witness if the new trial should be granted. 

2. DAMAGES—SHERIFF.—In a proceeding against a sheriff on his official 

bond for failing to pay over money colleeted, the penalty of ten per 
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cent. per month, will not be allowed when, without any exeuse for 
the delay, several terms of .the court are allowed to pass before pro- 
ceedings against the officer are instituted. 

3. AFFIRMED.—Scogins v. Perry, 46 'Tex., 113, affirmed. 

4. DEMAND.—See opinion for facts held to constitute a sufficient demand 
for the payment of money collected by a sheriff. 


AppEaL from Cherokee. Tried below before the Hon. R. 8. 
Walker. 

This was a proceeding originally begun by the administrator 
of the estate of Frank M. Taylor against William P. Long, 
former sheriff, and his securities, on the 15th July, 1867. The 
suit was for clerk’s costs collected and not accounted for be- 
tween August, 1858, and August, 1860. The opinion states 
all the material facts. 


Willson & Bonner, for appellant. 


E. W. Bush, for appellee. 


Masry, Specrat Juper.*—This is a suit brought by James 
M. Wiggins, as the administrator of the estate of F. M. Taylor, 
deceased, to recover of W. 'T. Long, as sheriff, and the sureties 
on his official bond, money alleged to have been collected by 


said sheriff under executions, which he failed to pay on de- 
mand. The statement of facts is quite meagre, and the assign- 
ment of errors is general, and does not point out specifically the 
errors complained of. The case was tried by the court below, 
a jury having been waived, and a judgment rendered for the 
plaintiff for the sum of $1,224.28. There is no error assigned 
as to the amount of the judgment, but appellant assigns as 
error the judgment for the plaintiff. It is a well-established 
rule, that this court will not disturb the judgment of a lower 
court unless it is clearly apparent that the judgment was ren- 


* Chief Justice MOORE and Associate Justice BONNER were disqualified 
and did not sit in this case. Hon. GEORGE W. CHILTON was a member 
of the Special Court that decided the case, 
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dered without sufficient evidence, or is manifestly against the 
weight of evidence. In this case proof was made, without 
objection, that the defendant Long, as sheriff, collected numer- 
ous bills of cost that were due to plaintiff’s intestate (F. M. 
Taylor; he was clerk of the District Court) under and by virtue 
of divers executions which had been placed in his hands. There 
is no positive proof that any of the several amounts were ever 
paid over or accounted for. There is evidence of an attempted 
settlement, but which was never completed. This took place a 
short time before Taylor left the country, and he never returned, 
but died in the winter of 1861, having left in June, 1861. It 
is also in evidence that plaintiff, as the agent of Taylor, had 
been, prior to October, 1861, instructed by Taylor several 
times to sue or rule Long on his official bond as sheriff for 
fees alleged to be due from Long; that about the Ist of Octe- 


=? 


ber, 1861, plaintiff made a demand on Long for the payment 
of the sums alleged to be due, exhibiting to Long a list of the 
claims, and that Long did not deny the correctness of the list, 
except as to a few of the items, but promised that he would, 
after his return from Huntsville, “promptly attend to the 
matter.” There was evidence tending to show that Taylor, 
after leaving home and while in the army, stated that the 
accounts between himself and Long had been settled; but we 
must conclude that the court below adjudged this evidence to 
be overborne by the fact that he (Taylor) had written several 
letters to Wiggins urging the collection of the claims, together 
with the other facts tending to show an indebtedness. All 
these facts were submitted to the court below, and deemed by 
that court sufficient to entitle the plaintiff to a recovery, and 
this court could not ,reverse the judgment upon that assigh- 
ment of error. 

The only exception made by defendants to the action ‘of 
the court below, was to the ruling of the court on defendant's 
motion for new trial. The affidavit of defendant Long, ap- 
pended to the motion for new trial, did show that the account 
between himself and Taylor had been settled. But if a new 
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trial had been awarded, Taylor being dead, Long would not 
have been a competent witness in a suit against himself by 
Taylor’s administrator, “unless required to testify by the court, 





or called to testify by the opposite party.” (Paschal’s Dig., art. 
6827.) Whe case had just been tried. Neither the court nor 
the opposite party had called or required him to testify, and 
the same result would have been likely to follow in another 
trial. And if this court should reverse and remand the ease 
for a new trial, he is still incompetent as a witness in the case; 
(Rev. Stats., art. 2248;) for under the new civil code the 
court cannot “require the witness to testify,” as it might have 
done under the law as it existed at the date of the former 
trial. 

The plaintiff, in his original petition or motion, asks for 
damages on the amount claimed to be due at the rate of ten 
per cent. per month from the date of the demand; and he 
asks this court to reform the judgment and award him dam- 
ages at said rate. Under the former decisions of our court, 
we do not think the plaintiff entitled to recover the damages 
claimed. In the case of Scogins v. Perry, 46 Tex., 113, the 
court say: “ Whilst the statute does not prescribe that the 
motion must be made at or before the term of court next fol- 
lowing the demand, it may be questioned whether a party can, 
at his mere option and without excuse for the delay, allow 
several terms of court to pass and then claim the heavily 
accumulated penalty. In providing a prompt remedy, it was 
‘searcely contemplated that it should be used oppressively, or 
as a means of profit.” In that case but twenty months had 
elapsed after the demand before proceedings were instituted. 
In this case nearly six years had elapsed since the demand 
before this action was commenced. If the court decided cor- 
rectly in the above case, and we are of the opinion that the 
ruling was correct, with how much greater reason should we 
apply the rule here. The defendant Long in this case claims 
to have settled with Taylor, and while we must say there is 
not, in our opinion, evidence sufficient to sustain his defense, 
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yet he clearly had a right to test the question at law and have 


it adjudicated. Then, when it is ascertained by a court of 
competent jurisdiction that he was indebted in the sum of 


$1,224.28, more than half of which sum is, no doubt, the inter- 
est on the original amount found to be due, this court could, 
with no propriety, add the ten per cent. per month claimed by 
plaintiff to that sum. 

It is insisted by appellant that no sutiicient demand for the 
money was made on Sheriff Long before the institution of this 
suit to put Long in default and authorize the institution of the 
suit. We think that the demand was made, Witness Wig- 
gins stated that he was the agent of Taylor, and that “about 
the Ist of October, 1861, witness invited Mr. Long into the 
lumber-room of Wiggins & Martin, in the town of Rusk, and 
there stated to him that he had been instructed by Mr. Tay- 
lor to sue him upon his official bond as sheriff, but that he 
preferred settling the matter otherwise, and asked him if he 
Was ready to settle—presenting to him the accounts drawn up 
by II. 8. Newland, Taylor’s deputy clerk, containing a large 
nutnber of cases decided in the District Court—the parties 
stated, the cases numbered, and the amount of clerk’s fees 
opposite to each case. These were called over one by one.” 

Of this meeting and conversation Sheriff Long also testi- 
fied, and stated that he promised to settle after his return from 
Huntsville and Larissa. It is admitted that the cases named 
in the suit were the ones written on the papers presented as 
above stated. When Wiggins asked that the claims be ** sef- 
tled” by Long, he surely meant that they should be paid. How 
else could they be “settled” than by making payment? <Ac- 
counts are said to be sometimes “settled” by note, but unless 
a term to denote some other manner of settlement than settle- 
ment with cash is used, it would, in the ordinary acceptation 
of that term, mean payment in money. Then in this case we 
think a demand that the claims be settled without suit, would 
be construed to mean a demand of payment. 

20 
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It being the opinion of the court that there is no apparent, 
error in the judgment, it is affirmed. 
AFFIRMED. 


[Opinion delivered December 22, 1879.] 





W. C. Sniper v. INTERNATIONAL AND GREAT NorRTHERN Rat- 
ROAD CoO. ET AL. 


1. PRESUMPTION—SURVEY.—lIt will be presumed, in the absence of evi- 
dence to the contrary, that a survey properly certified by the officer 
authorized to make it, and which is stated in his recorded tield-notes 
as having been made by virtne of a certificate, the grantee of which 
is mentioned, was made for the grantee of the certificate. 

2. SURVEY—CERTIFICATE.—When the official records of a county sur- 
veyor show that there were surveys of two different tracts of land 
under the same headright certificate, made on the same day, the 
entries of which were made one immediately following the .other, 
connected by the language in which they were referred to, and the 
name of the surveyor, with his official title, appears to one, but his 
name only, without his official title, appears to the other, the omis- 
sion will not be regarded as material. 

. FORFEITURE OF SURVEY— QU ZRE.—Whether the unexplained dis- 
appearance of field-notes of a survey from the general land office 
world, under a statute denouncing a forfeiture of rights upon their 
disappearance and a failure to return them, have such effect upon oue 
who had acquired a right under them, and had no knowledge of or 
agency in their disappearance ? 

. CONSTITUTIONAL LAW—SURVEYS.—The act of November 29, 1871, 
entitled ‘* An act supplemental to an act in relation to the survey and 
return of genuine land certificates, passed April 25, 1871,°’ was not 
violative of sections 17 and 18 of the Constitution of 1869. 

. LOCATIONS —FORFEITURE.—The first article of the act of November 
29, 1871, was intended to operate on locations and surveys under 
certificates made subsequent to the passage of that law, requiring 
the certificate to be retarned with the field-notes within twelve 
months, and forbidding its withdrawal afterwards under penalty of 
forfeiture of the location and survey, unless withdrawn for the pur- 
pose of locating an unlocated balance. 

LOCATION—SURVEY—STATUTE CONSTRUED.—The act of November 
29, 1871, relating to the survey and return of land certificates, neither 
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revived nor amended the act of April 25, 1871, entitled “An act in 

reference to the location, survey, and return of genuine land certifi- 

cates.”? The legislation in each act operated upon different states of 
fact and conditions. 

7. LAND CERTIFICATES—SURVEY.—An individaal holding an unlocated 
certificate on the 25th of April, 1871, could not have been compelled 
by force of law to locate it at any particular period between that time 
aud the Ist of January, 1875; but if he did locate it, it came under 
the operation of existing laws and the control of the Legislature, 
as to the time for its survey after location, and for the return of 
field-notes after survey. It was equally within the power of the Legis- 
lature to prescribe a time for the return of the certificate and to declare 
that a failure to return worked a forfeiture of the survey. 

. CONSTITUTIONAL LAW.—The act of November 29, 1871, which pro- 
vided for the return of all certificates to the general land office within 
a time specified, is coustitutional. Its provisions support the pro- 
priety of its title as being supplemental to the act of April, 1871. 

. CASE APPROVED.—Jolinson v. Eldridge, 49 Tex., 522, approved. 


AppraL from Harrison. Tried below before the Hon. A. 
a. Booty. 

This suit was brought on December 19, A. D. 1874, by Wil- 
liam C. Snider against the International and Great Northern 


Railroad Company, the Texas Pacific Railroad Company. 
: pan) 


Andrew Taylor, the town of Longview, and about two hun- 
dred other defendants. The action was originally in trespass 
to try title to a tract of land embraced in survey number 445 
of the land surveys of Upshur county, afterwards in Gilmer 
county, and embracing the town of Longview. 

By amended petition, on February 6, 1879, the plaintiff 
alleged that the defendants claimed to be possessors in good 
faith and to have made improvements, as a basis for which 
they claim title under a pretended patent illegally and fraud- 
ulently issued by Jacob Keuchler, when he was commissioner 
of the land office, and an illegal survey made under and by 
virtue of the headright certificate of Hamilton McNutt; that 
said survey was made on February 28, 1838, and the field- 
notes sent to the land office; that the field-notes were defective 
(1) because they did not show by authority of what certificate 


the survey was made, and (2) they were not examined and 


ee 
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approved by the district surveyor; that as far back as 1858 
the MeNutt certificate and field-notes were out of file and ab- 
sent from the general land office, and remained absent until 
April 6, 1871; that the certificate never was returned; that 
no effort was made to supply the lost papers until August 7, 
1872; that the land therefore became public domain ; that on 
August 7, 1872, George Lane, as the owner of a valid certifi- 
cate issued to Seth Sheldon, as the assignee of J. M. Arocha, 
filed on the land in controversy, had the survey of the same 
made August 9, 1872, and filed in the general land office on 
August 14,1872; that in April, 1871,.7. M. Glaseo, who falsely 
pretended to be deputy surveyor of Upshur county, caused to 
be filed in the general land office what purported to be a copy 
of the original field-notes of the McNutt survey covering the 
land, certified to by him as a true copy of the original field- 
notes on file in his office; that Glasco was not at the time a 


deputy surveyor, and if he was, could not have acted, being 
interested in the land; and that the pretended copy filed by 


Glasco was not a true copy, because, among other reasons, the 
original field- notes were not certified to by Richard Hooper, 
county surveyor, but simply “ Richard Hooper.” 

The petition further sets forth that when the original McNutt 
survey was made the land was in Shelby county, and the sur- 
vey there recorded; that it was afterwards cut off from Shelby 
county and formed a part of Harrison county; that still later 
it was cut off from Harrison and made a part of Upshur county, 
and still later it became a part of Gregg county; that the rec- 
ord of the survey of Upshur county is a copy of the survey of 
Harrison county, which is a copy of the original survey in 
Shelby county; that there was no affidavit of the loss or de- 
struction of the original field-notes, and no copy from Shelby 
county before filing of the pretended copy of the field-notes by 
Glasco ; that from 1853 to September 3, 1872, the McNutt 
certificate was absent from the general land office, and during 
all that time no effort was made by any one interested to ob- 
‘ 


; 


tain the same or a duplicate; that on September 3, 18 
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Keuchler, the commissioner, without authority of law, issued 
to Hamilton McNutt what purported to be a duplicate of the 
Hamilton McNutt certificate, without application by any au- 
thorized person; that it was filed with the field-notes, and on 
the next day, September 4, 1872, he issued a patent thereon; 
that no advertisement had been made and filed of the loss of 
the original, nor affidavit of its loss, and no notice made and 
published that a duplicate would be applied for; wherefore he 
charged that the patent was illegal and void. 


Petitioner also averred that he owned whatever title George 


Lane acquired by his file and survey, &c., of that portion of 


the Arocha certificate located on the land in controversy; that 
in 1853 one John Thorn, who claimed to be the owner of an 
interest in the MeNutt certificate, withdrew it from the land 
office and retained it until 1876, when he delivered it to one 
Sam Cundiff, one of the defendants. 

The amended petition closed with a praver for judgment 
for the land and for cancellation of the patent. 

On May 22, 1878, plaintiff tiled a trial amendment, in which 
the larger portion of the allegations already made were incor- 


porated, Attached to it as exhibits were certitied copies of 


the various files, surveys, field- notes, &c., of the conflicting 
surveys referred to in the pleading. 

On May 22, 1879, the court sustained a demurrer to plain- 
tiff’s trial amendment, and one as to the original petition and 
amended petition. From this judgment plaintiff appealed. 

Two errors were assigned, viz., (Ll) in sustaining demurrer 
to original and amended petitions, and (2) in sustaining demur- 
rer to the trial amendment of plaintiff. 


T. J. Camp ll, Me Kay fe i Mabry, and Turner & Lipscomb, for 
appellant. 
I. Assuming that the land in controversy was vacant at the 


date of appellant’s file, we maintain that the amended pleadings 


of appellant show a complete title in himself, viz.: 
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Ist. The Arocha certificate issued to Seth Sheldon was gen- 
uine and valid. 


2d. Full and complete chain of title from said Sheldon to 


George Lane to said certificate, and conveyance of same by 


Lane to appellant. 

3d. That George Lane caused the land in controversy to be 
appropriated by virtue of said certificate; that the same was 
regularly located on said land, a survey made, and the field- 
notes duly returned to the general land office about the 7th 
of August, 1872. This is sufficient pleading of title to support 
an action of trespass to try title. (Paschal’s Dig., art. 5303.) 

If. The pretended location and survey of the land in contro- 
versy by virtue of the Hamilton McNutt certificate, made June 
2, 1838, were null and void. It is not shown by virtue of what 
certificate said location and survey were made, nor for whom 
the same were made. 

Ill. If the location and survey referred to in proposition 2 
shall be held to be valid, then we maintain that the said loca- 
tion and survey were afterwards forfeited and became void. 
The field-notes of said location and survey were never exam- 
ined by the county surveyor of Shelby county, nor was there 
any official certificate by said county surveyor as to the cor- 
rectness of said field-notes, as required by law. (Paschal’s 
Dig., art. 4543; Lewis v. Durst, 10 Tex., 417; Williams »v. 
Craig, 10 Tex., 458.) 

IV. The field-notes of the said location and survey, as de- 
scribed in proposition 2, were not returned to the general land 
office before the 31st day of August, 1853, and therefore the 
land became vacant and subject to relocation. (Paschal’s Dig., 
art. 4562.) 

V. The field-notes referred to in propositions 8 and 4 were 
never in fact, if properly returned and lost or destroyed, repro- 
duced as required by law. (Paschal’s Dig., art. 4552.) 

VI. The said location and survey by virtue of the said Ham- 
ilton McNutt certificate, as referred to in proposition 2, became 
and was null and void by reason of the withdrawal of said cer- 
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tificate from the general land office by John Thorn, as averred 
by appellant. (Paschal’s Dig., art. 7096. 
: \ 5 ) 


VIL. The said location and survey, as referred to in propo- 
; pro] 


sition 2, became and was null and void because the Iamilton 
McNutt certificate aforesaid was not on file in the general land 
office on the 29th day of November, 1871, nor had been with- 
drawn for location of unlocated balance thereof; nor was the 
same returned to and filed in the general land office within 
eight months from said date. (Paschal’s Dig., art. 7097.) 
VIL. The pretended patent issued upon the Hamilton 
MeNutt certificate was end is void. The said certificate was 
not in the land office on the 4th day of September, 1872, the 
date of said patent; nor was any duplicate thereof procured as 
required by law. See allegations of appellant. (Paschal’s Dig 


arts. 4123, 4124, 4126, 2127.) 


Turner & Lipscomb filed an elaborate and able separate argu- 
ment, the great length of which precludes insertion. They 
argued, that, to construe an amendment, reference should 
always be had to the original act io give it effect; that it often 
happens, that only by reference to the orig.nal act can the terms 
of the amendment be understood; that the act of November 
29, 1871, (discussed in the op:nion,) is within itself a perfect 
statute, dependent on no former act to give it validity, and 
requiring no reference to former acts to explain its meaning; 
that if the act of April 25, 1871, were repealed, the repeal would 
not attect the act of November 29; that it was not, properly 
speaking, an amendatory act,—citing Chambers v. The State, 
25 Tex., 307; People v. Mahaney, 13 Mich., 497; 41 Ala., 9; 
47 Mo., 29; 17 Wis., 631; 2 Oregon, 69; 33 Ind., 507; 21 
Mich., 236; 5 Ind., 327; 28 Ind., 382; 4 La. Ann., 297; 46 
Ala., 840; 33 Mich., 385; 3 Oregon, 282. They also discussed 
the other questions involved in the opinion. 

F. B. Sexton, William Steadman, and Jones & Henry, for ap- 
pellees. 


I. Assuming that the land in controversy was vacant when 
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appellant’s certificate was located on it, there being no allega- 
tion in plaintiff’s pleadings that said certificate had ever been 
approved or recommended as genuine by the tribunals consti- 
tuted ior that purpose, its location was not a legal appropria- 
tion of the land. 


The only allegations relating to this proposition are to be 


found in plaintiff’s amended petition, where the allegation is 
a “valid land certificate,” and in his trial amendment the alle- 
gation is “a valid land certificate of the first class, said certiti- 
eate having been examined and approved according to law, 
and recognized as a valid certificate in the land office.” ( Pas- 
chal’s Dig., arts. 1110, 4537; Mims v. Mitchell, 1 Tex., 447; 
Sneed v. Moodie, 24 Tex., 160; Wells v. Fairbanks, 5 Tex., 
584; Hughes v. Lane, 6 Tex., 289; Wright v. McKenney, 34 
Tex., 570; Bedwell v. Thompson, 25 Tex. Supp., 251; Milburn 
v. Walker, 11 Tex., 329; Peck v. ! foody, 23 Tex., 94.) 

Appellant’s second proposition is, that the pretended survey 
and location of the land in controversy by virtue of the Ham- 
ilton McNutt certificate, made June 2, 1858, were null and void. 

If. Appellant insists that «it is not shown by virtue of what 
certificate the survey was made, nor tor whom it was made.” 
We contest this statement, and say that it is shown by plain- 
tiff’s petition that the survey was made for Hamilton McNutt 
by virtue of the Hamilton McNutt headright certificate. 

III. We contest the statement of appellant under his third 
proposition, and say plaintiff’s petition shows that the field- 
notes were certitied to by said surveyor as required by law. 

IV. Appellant makes no statement to sustain his fourth 
proposition, and there is nothing in the record to sustain it. 
On the contrary, the only allegation on this point is found 
in plaintiff’s amended petition, and is in these words, viz.: 
“The survey by virtue of the MeNutt certificate was made 
on the land in controversy on or about the 28th of February, 
1838, and the field-notes sent up to the general land office.” 
And in his trial amendment, in which he makes the follow- 
ing allegation in regard to the return of said field-notes, to 
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wit: “A survey of the land in dispute was made by virtue of the 
H. McNutt certificate on the 28th of February, 1838, and the 
tield-notes, improperly made out and certified, were duly re 
turned to the general land office.” The certificate and _ field- 
notes referred to here as improperly made out are made part 
of this pleading, and are in proper form. 

V. The Hamilton MeNutt certificate having been located 
on the land, and having been surveyed and the fie!d-notes 
duly returned to the land office and subsequently lost or de- 
stroyed, no informality in returning a copy of the field-notes 
could divest or in any manner impair the equitable title to the 
land thus acquired. 

VI. There is no law in force in this State by which the with- 
drawal and failure to return said certificate to the land office 
make said location null. (Paschal’s Dig., art. 7088.) 

Ist. If there is any law in force in this State*by which a 
withdrawal and failure to return a certificate to the land office 
work a forfeiture of a location and survey, such forfeiture 
results only when such withdrawal and failure to return are 
the acts of the owner of the certificate, or of some person act- 
ing by authority of the owner. (Paschal’s Dig., arts. 7096, 
7097.) 

2d. There is no allegation in plaintiff’s pleadings that John 
Thorn owned any interest in or had any authority over the 
Hamilton McNutt certificate, or that he was the agent of any 
person having such interest or authority. (Chit. on Pl., 237; 
Steph. on PI., 378.) 

VIL. Plaintiff having set out his own and defendants’ titles, 
and alleging that defendants’ is the older, must show that his 
own is good, and that defendants’ is defective, or fail to disclose 
a good cause of action. 

Ist. Plaintiff’s action is trespass to try title. He sets out 
both his own and the source of defendants’ title, and shows 
defendants’ to be older than his own, but suggests it is null 
for the reasons presented in his foregoing propositions. 

2d. The H. MeNutt certificate having been once duly filed 
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in the land office, was not forfeited under the act approved 
November 29, 1871, because said act is unconstitutional. 
(Const. 1869, sees. 17, 18.) 

3d. If the act of November 29, 1871, is constitutional, still 
the mere fact that said certificate was not at that date on file 
in the land office, and was not placed there in e:ght months 
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from that date, did not forfeit the location and survey, because 
that result could only be produced by a voluntary withdrawal 
of the certificate by the owner, or by the owner's consent or 
authority, and by its being in the power of the owner to return 
it, and his failure to do so either negligently or willfully. (Pas- 
chal’s Dig., art. 7097.) 

4th. If defendants’ location and survey are valid and in foree, 
their title is not affected by any irregularity in the issuance of 
the patent. (Paschal’s Dig., art. 5303.) 


HiegHtTower, SpectaL J upGe.*—On December 19, 1874, appel- 
lant instituted suit in trespass to try title against appellees in 
the District Court of Gregg county, tor the recovery of a tract 
of land situated in said county and described in his petition. 
At the January Term, 1877, of said court appellant amended 
his pleadings and set out fully and specifically the facts which 
he averred and upon which he relied as showing and consti- 
tuting his title to the land sued for, and also set out fully and 
specifically what he alleged were the facts upon which the title 
or claim of defendants to the land rested. 

At the same term the case was removed, upon motion of 
appellant, from Gregg to Harrison county for trial, and at the 
Spring Term, 1878, of the District Court of Harrison county 
the case was tried upon the general demurrer of defendants to 
appellant’s pleadings. The demurrer was sustained. A trial 
amendment was immediately filed by appellant, and judgment 
again rendered against him upon general demurrer, which 





judgment was final, and to which action of the court upon the 


*Chief Justice MOORE and Associate Justice BONNER being disqualified. 
HIGHTOWER and W. W. MorRmiIs were appointed to sit in their stead. 
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demurrer appellant excepted, and brought the case, by appeal, 


to this court for revision upon the questions arising on the 
demurrer. 

The briefs and argument of counsel have tendered to our 
consideration, perhaps, every material issue of law and fact 
arising upon appellant’s statement of the facts of the opposing 
claims of the parties. We do not think that the rights or inter- 
ests of the litigants, nor our duty, under the nature and circum- 
stances of the case, require at our hands at this time a settle- 
ment of these issues to that extent, and shall therefore contine 
our action principally to the consideration of some of the 
prominent issues presented, a disposition of which will give 
the case that direction it seems to require. 

Appellant claims title to the land under and by virtue of a 
file made thereon on August 7, 1872, and a survey thereunder 
on August 9, 1872, under and by virtue of a valid and gen- 
uine land certificate of the first class issued to Seth Sheldon, 
assignee of J. M. Arocha, which certificate, he alleges, had 
been examined and approved and recognized as valid in the 
general land office. He further avers that said file and survey 
were made for George Lane, the then legal and equitable 
owner of said certificate, and that the field-notes of said sur- 
vey, duly certified, were, together with said Arocha certificate, 
returned to the general land office and filed therein according 
to law on August 14, 1872; that he is the legal and equitable 
owner of that portion of said certificate located upon the land 
sued for, together with the land, by virtue of a regular transfer 
thereof from said Lane to him, and that Lane held the same 
by regular chain of transfer from Arocha. 

He avers that defendants claim title under a survey of said 
land made under the Hamilton McNutt headright certificate 
on February 28, 1838, the field-notes of which survey were 
duly returned to the general Jand office. 

From this point the burden of appellant’s pleadings seems 
to be to attempt to destroy, by averment, whatever of right 
may have attached in favor of defendants to the land by virtue 
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of the alleged location and survey thereof under said MeNutt 
certificate; and to this end are the propositions in his brief 
and arguments mainly directed, in substance as follows: 

“Proposition 2: The location and survey of the Hamilton 
MeNutt certificate were null and void, because it is not shown 
by virtue of what certificate nor for whom the same were 
made. 

“ Proposition 3: Tf valid, then the same was afterwards for- 
feited. The field-notes of the same were never examined by 
the county surveyor of Shelby county, nor was there any offi- 
cial certificate by said county surveyor as to the correctness of 
suid tield-notes, as required by law. 

“Proposition 5: The field-notes of the McNutt survey were, 
as fur back as the year 1853, out of file aud missing from the 
general land office at Austin, and from that time up to April 
6, 1871, they were not returned to the general land office.” 

Under this proposition we are referred to the averments 
of the transcript of plaintiff’s petition, stating that in April, 
1871, one J. M. Glasco, falsely pretending to be a county sur- 
veyor of Upshur county, made out and caused to be filed in 
the general land office on April 6, 1871, what purported to be 
a copy of the original] field-notes of the McNutt survey, cover- 
ing the land in controversy, but which, it is averred, was not 
a copy, and further alleging that said Glasco was not a deputy 
surveyor, and was at the time claiming a large part of the 
land under the McNutt survey. 

* Proposition 6: Said location and survey by virtue of said 
Hamilton McNutt certificate became null and void by reason 
of the withdrawal of said certificate from the general land office 


by John Thorn in 1853, as averred in the transcript. 


“ Proposition 7: It beeame null and void because said cer- 
tificate was not on file in the general land office on November 
29, 1871, nor had been withdrawn for location of unlocated 
balance, nor was the same returned to and filed in the general 
land office within eight months from said date. 


“Proposition 8: The pretended patent issued upon the Ham- 
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ilton McNutt certificate was null and void. The said certificate 


was not in the land office on September 4, 1872, the date of 


said patent, nor was any duplicate thereof procured, as required 
by law.” 

Were we to confine ourselves to the consideration of only 
those things affirmed in the propositions of appellant, we should 
certainly experience considerable difficulty in some of them in 
coming to a conclusion upon the premises they lay down, so 
meagre is the statement, and have therefore had to yield to 
the invitation extended in several of them to look to the tran- 
script for that which, under proper observance of the rules, 
would have been in the propositions or statements themselves. 

Tt can hardly be said that appellant’s conclusion, expressed 
in his second proposition, can be maintained by that to which 
we must look for the evidence in considering it. It is ex- 
pressly averred, more than once, in his pleadings, that the sur- 
vey was made by virtue of the Hamilton McNutt certificate, 


and is so stated in the certified transcript of the field-notes of 


said survey from Shelby county, made part of appellant's 
amended petition, and stated therein to be a trans ript of the 
original record of original field-notes from the office of the 
surveyor of Shelby county, of which the territory in which the 
land sued for is embraced then formed a part. In the absence 
of evidence to the contrary, it will be presumed that the sur- 


. , , . . 
vey was made for the grantee of the certificate. 


Upon appellant’s third proposition, reference is made to the 
transcript of his pleadings, which contains, as already noticed, 
what is averred by him to be a certified transcript of the orig- 
inal record of the H. McNutt field-notes from the surveyor’s 
office of Shelby county, where the only informality pointed 
out or apparent seems to be the failure of the county surveyor 
to annex his official title to his name in signing his examina- 
tion and approval of the field-notes; and inasmuch as it appears 
thereon that there were surveys of two different tracts of land 
under the. same headright on the same day, the entry of the field- 


notes of which seems immediatély to have followed each other 
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and be connected by the language, to one of which the name 
of the surveyor, with his official title, appears, it is not con- 
ceived that a mere omission to annex his official title to his 
name would destroy or impair an otherwise valid instrument. 

There is an alleged disappearance of the McNutt field-notes 
from the general land office about A. D. 1853, and an alle- 
gation that they were never returned to that office, nor were 
they ever supplied in the manner required by law. It does 
not appear whether they were withdrawn, and if so, by whom, 
or were mislaid, or destroyed, accidentally or otherwise, or 
whether any party having an interest in them knew of their 
absence from the land office. It is further alleged that on the 
6th of April, 1871, J. M. Glasco, falsely pretending to be a 
deputy surveyor of Upshur county, filed in the general land 
oflice what purported to be a certified copy of said ficld-notes 
taken from the records of the surveyor’s office of Upshur 
county; that said Glasco was interested in the land in. suit 
covered by the McNutt survey; that the alleged copy made 
by him was not taken from the records of the surveyor’s 
office of the county where the survey was made, to wit, Shelby 
county, and was not a true copy of said field-notes; and that 
no affidavit of the loss of the original field-notes was ever 
made. 

It is shown that when the survey of the McNutt location was 
made, in 1838, upon the land in suit, it then was part of Shelby 
county. Subsequently it was embraced in what became Iar- 
rison county, and upon the creation of Upshur county it was 
embraced in Upshur, and afterwards and now is part of Gregg 
county. Transcripts of the original record of the field-notes 
were transferred to the land records in the surveyor’s office of 
each of the counties of which said land successively became 


part. We are not aware of any positive rule of law working 
a forfeiture of previously-acquired rights upon the state of facts 
thus presented. It is believed that the act of February 10, 
1852, (Paschal’s Dig., art. 4562,) were the first statutory pro- 
visions regulating the return of field-notes, the provisions of 





1879.] Sniper v. I. anp G. } 


Opinion of the court. 


which do not seem applicable to the state of facts here pre- 


sented; and it seems to be a question of doubt as to whether 
the unexplained disappearance of field-notes from the land 
office would, under a statute working a forfeiture of rights 
upon their disappearance and a failure to return them, have 
such effect upon one who had acquired a right under them, 
and had no knowledge of or agency in their disappearance. 
Appellant’s petition and exhibits attached purport to furnish 
a certified copy of the McNutt field-notes from Shelby county, 
and also the alleged copy filed by Glasco in the general land 
office April 6,1871. From these evidences it appears that the 
Glasco copy was a true copy of the description of the land as 
eontained in the true and original field-notes. True, he had 
added some words aiding the original heading, apparently to 
more fully identify the certificate with the field-notes and sur- 
vey; but it seems they were substantially the field-notes of the 
MeNutt survey, embracing the land in controversy, and were 
so recognized and acted upon by the commissioner of the gen- 
eral land office. Whether this was a return in fact, if not in 
law, of those field-notes, and whether such return would or 
would not in a case of this character be a return of field-notes 
in a legal sense, even without the affidavit of loss, are questions 
not conceived necessary to be now decided; neither do we wish 
to be understood as expressing an opinion as to the effect of a 
disappearance of the tield-notes as heretofore discussed. 
Appellant’s sixth, seventh, and eighth propositions substan- 
tially affirm, in support of his assignment of error in the action 
of the court below in sustaining the demurrer to his plead- 
ings, that it was therein shown that in 1853 one John Thor», 
claiming an undivided interest in said McNutt certificate, did, 
by permission of the commissioner of the general land office, 
withdraw it from the general land office, and that it was never 
after returned to said land office until after said Lane had filed 
on said land and caused the same to be surveyed under the 
Arocha certificate, and caused the field-notes thereof to be 
returned to the general land office of Texas; that it was not 
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in the land office on the 29th day of November, 1871, nor was 
ic returned to and filed in the general land office within eight 
months from said date, nor had the same been withdrawn for 
the purpose of locating an unlocated balance thereof, nor had 
any duplicate of said certificate been procured and filed therein 
as required by law, at any time; that from the year 1853 on up 
to the 7th day of August, 1872, and several years thereafter, said 
certificate remained out of the land office and in possession of 


said Thorn, and that neither Thorn nor any person interested 


to the 

land office, nor to procure and file a duplicate thereof, or 
caused to be returned to the general land office said } 
certificate or any duplicate thereof, under the terms of the aet 
of November 29, 1871, and that the same was never returned 
to said land office and filed under the provisions of said act of 
November 29, 1871, or any other law of Texas, and that, there- 
fore, said McNutt location and survey became null and void. 

One of the appellees’ counter-propositions to appellant’s 
sixth, seventh, and eighth propositions, is to the effect that 
“the McNutt certificate, having been once duly filed in the 
land office, was not forfeited under the act approved 29th of 
November, 1871, because said act is unconstitutional,” and in 
support of this proposition he refers to sections 17 and 18 of 
the Constitution of 1869. Those sections are as follows: 

“Src. 17. Every law enacted by the Legislature shall em- 
brace but one object, and that shall be expressed in the title. 

“Sec. 18. No law shall be revised or amended by reference 
to its title; but in such cases the act revised or section amended 
shall be reénacted and published at length.” 

The title of the act of November 29, 1871, is: “An act sup- 


plemental to an act in relation to the survey and return of 


genuine land certificates, passed April 25, 1871.” 
There has been a general disposition to construe liberally 


constitutional provisions restricting or directing the action 


of Legislatures, rather than to embarrass legislation by a 
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construction whose strictness is unnecessary to the accomplish- 
ment of the beneficial purposes for which they were adopted. 
It is not thought that the validity of the act in question is 
wifected by section 17 of the Constitution referred to. There 
is but one object expressed in the title, viz., to supplement, to 
add to the act of April 25, 1871, being an act in relation to 
the location and return of genuine land certificates. Under 
this title it would very naturally and readily occur to the mind, 
that the body of the act would contain legislation additional 
to that of the act of Apr] 25, 1871, on the subject of the loca- 
tion, survey, and return of genuine land certificates. If this 
be so, it cannot be said that the act is contrary to the consti- 
tutional provision cited. In the absence of oral or written 
argument from appellees, we are not expressly informed as to 
their views—as to the manner in which they propose to apply 
section 18 of the Constitution referred to in support of their 
proposition—as to the unconstitutional character of the act 
under consideration—and are theretore left to assume that their 
views ure, that said act is amendatory of the act of April 25, 
and that the latter act should therefore have been reénacted 
and published at length in the act of November 29. The gen- 
eral understanding and definition of “amend,” is to change, to 
alter, to correct, or to reform. Are the two acts in question 
independent of each other? Or does the one change, alter, 
correct, or reform the other ? 

The act of April 25, 1871, is entitled «An act in reference 
to the location, survey, and return of genuine land certiticates. 
Article 7088 provides: “No rights held by any individual or 
corporation by virtue of a genuine land certificate shall be 
considered torfeited by reason of its failure to have been 
located, surveyed, or returned since the 2d day of March, 
1861, under any laws heretofore passed limiting the time for 
such location and survey, and the time for the location, survey, 
and return to the general land office of all such certificates 
shall be extended to the Ist day of January, 1875.” 

The above quotation suffices to furnish all of said act neces- 
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sary to be considered upon this point. The first object of the 
act, or of the portion quoted, in its legislation upon the general 
subject expressed in the title, is to rescue from forfeiture any 
rights held by individuals or by corporations “by virtue of a 
genuine land certificate,” by reason of its failure to have been 
located, or surveyed, or returned since the 2d day of March, 
1861, under any laws previously passed limiting the time for 
such location or survey; to extend the same indulgence to 
those rights which was extended to other rights upon which 
the laws of limitation would have operated to their destruction, 
in the memorable period which lay between the points of time 
mentioned, by a suspension of limitation during the interval 
named. The succeeding part of that portion of the act quoted 
seems intended to be, as in fact it almost literally is, a legisla- 
tive annunciation of section 4 of article 10 of the Constitution 
of 1869, then in force, which reads thus: “AIL unsatistied gen- 
uine land certificates now in existence shall be surveyed and 
returned to the general land office by the Ist day of January, 
1875, or be forever barred.” By the Constitution certainly, 
and apparently by the clause of the act referred to, it seems 
to be designed to fix the Ist of January, 1875, as the utmost 
limit of indulgence to parties holding genuine certificates in 
withholding them from location. The holders of unlocated 
certificates were given until that date to have such certificates, 
with proper survey and tield-notes thereunder, filed in the 
general land office. 

The first article in the act of November 29, 1871, was 
intended to operate upon locations and surveys under certifi- 


cates made subsequent to the passage of the law requiring 
the certificate to be returned, with the field-notes, within the 
time required by law for the return of field-notes, (twelve 


months,) and forbidding its withdrawal afterwards under pen- 
alty of annulment of the location and survey, unless withdrawn 
for the purpose of locating an unlocated balance. 

The first clause of the second article of the act requires all 
certificates, the field-notes of surveys under which, previously 
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made, have been returned to the general land office, and the 
certificate by virtue of which such survey was made is not on 
file, or withdrawn for location of an unlocated balance, te be 
returned and filed in the land oflice within eight months from 
the passage of the act, under penalty of such survey becoming 
null and void. The second clause of the act requires the field- 
notes of previous surveys, which have never been returned, to 
be returned, accompanied by the certificate, within the time 
prescribed by law, or the location and survey shall be void. 

The third article requires the field-notes of previous surveys, 
which have been withdrawn from the office, to be returned 
within twelve months after the passage of the act, or the sur- 
vey shall be void: It also requires field-notes thereafter with- 
drawn from the office to be returned within twelve months 
from date of withdrawal, or the survey shall become void. 
Under the construction given to the act of April 25, it does 
not seem that the act of November 29, 1871, either revises or 
amends it. The points of legislation embraced in each dis- 
tinctively, seem to operate upon different states of facts and 
conditions. True, they legislate upon the same subject-matter, 
(“with reference to the location, survey, and return of genuine 
land certificates,”) but upon distinct phases of the general sub- 
ject. The nearest approach to unity of particular subject, con- 
dition, and purpose, in the two acts, appears to be in their 
provisions as to the time for return of certificates to the gen- 
eral land office. That provision in the earliest act has been 
construed to be a general announcement of a period by which 
all locations and surveys must have been made, and the field- 
notes thereof, with the certificates by virtue of which they were 
made, should have been filed in the land office at Austin. 

It is not conceived that it was the intention of the Legis- 


lature, by this general provision, to repeal all previous laws by 


which it had previously directed, controlled, and limited the 
steps of the claimant under certificate of the public domain; 
to extend the time for making a survey under a headright 
location from the passage of the act of April, 1871, to a period 
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near the Ist of January, 1875; nor, in effect, to say to the 
holder of such certificate that he could withhold the tield-notes 
of a survey made thereunder on the 26th day of April, 1871, 
to the Ist of January, 1875; nor that he, who had long pre 
vious thereto lost a right acquired by survey by his lacl 

failure to have his field-notes returned, had his right not only 
revived, but a period of years given in which to return hi 
field-notes. Judging by contemporaneous enactments, bot 
constitutional and legislative, it seemed to be the policy of the 
State and her endeavor not to relax the force of her former 
laws, but to augment it, in so far as it operated to compelling 
prompt action in the assertion and maturing of the claims of 
individuals upon the public domain held by virtue of certifi- 
eates. An individual holding aun unlocated certificate on the 
25th of April, 1871, could not have been compelled by force 
of law to have located it at any particular period between that 
time and the Ist of January, 1875; but when he did locate it, 
then it would have come under the operation of existing laws 
and the control of the Legislature as to the time for its survey 
after location, and that time in which the law required the 
field-notes to be returned after survey. Equal control, it is 
thought, the Legislature would have had over the time for the 
return of the certificate, to the extent at least to declare a fail- 
ure to return it a forfeiture of the survey made under it. 

An examination of the provisions of the act of November, 
1871, supports the propriety of its title as being supplemental 
to the act of April, 1871. The latter act had, by its first arti- 
cle, if it had any practical operation at all, relieved all parties 
who had, since March 2, 1861, acquired rights under certificates 
by location or survey, from the penalties of failure to survey 
upon location, or to return field-notes upon survey. By the 
effect of the act, such rights had been fully restored; but the 
act contained no provision bringing them within the operation 


o 


of any law of limitation upon their future action. Existing 


laws of direction and limitation did not apply probably to their 
anomalous condition, or to the novel facts of their case. Hence 
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the apparent propriety and necessity of the provisions of the 
act of November, which seem to be clearly supplemental to, 
and not amendatory of, that of the previous April. We con- 
clude that the act of November 29, 1871, is constitutional. 
We are not aware that it has been made the subject of judicia! 
construction by this court upon a state of facts similar to those 
presented in this case, but in the ease of Johnson ¢. Eldridge, 
49 'Tex., 522, it has decided, in effect, that the withdrawal, by 
the owner, of a certificate from the general land office therein 
previously filed, is, in a legal view, under said act, an aban- 
donment of the survey previously made thereon. From a 
consideration of all the averments of appellant’s pleadings, we 
are of opinion that they disclose, prima facie, a cause of action, 
and that the court below erred in sustaining appellant’s de- 
murrer thereto; for which the judgment of said court is reversed, 


and this cause remanded for further proceedings. 
REVERSED AND REMANDED. 
ON MOTION FOR REHEARING. 


W. W. Morris, SpecraL Jcper.—After a consideration of 
the grounds of this application ancl argument by appellees’ 
counsel, we are still of the opinion that the appellant’s plead- 
ings set out a legal cause of action. The averments of the 


I 


validity of the Arocha certificate, under which appellant claims 
ally in the terms employed in the 


title, are, we think, substantial] 
statute defining legal land certificates, and are deemed suffi- 
cient under which evidence may be adduced. Whether fraud, 
mistake, or accident, or other wrong, unaccompanied by acts 
of negligence or vice on the part of those claiming under the 
McNutt certificate, would avoid the forfeiture denounced by 
the statute, we do not deem it proper now to decide, in pass- 
ing on questions of pleadings merely, in the absence of facts 
or argument of counsel for appellant touching the point in 
question. We therefore leave the question open for consid- 


eration in the court below in the further progress of this cause. 
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Syllabus. 

The constitutionality of the supplementary act of the 29th 
of November, 1871, to that of the 25th of April, 1871, has 
been earnestly pressed on our attention by the counsel for the 
appellees, on the ground that the former act is amendatory of, 
and not supplemental to, the latter. We still entertain the con- 
viction that the act of the 29th ef November, 1871, may well 
stand as a supplement to the act of the 25th of April, 1871. 

Judicial tribunals ought not to annul a legislative enact- 
ment because of a conflict with the Constitution, except on a 
elear and well-founded conviction that such conflict does exist. 

We think that the object of the supplemental act of the 29th 
of November, 1871, is sufficiently expressed in its title. 

The motion for a rehearing is overruled. 


MOoTION OVERRULED. 


[Opinion delivered November 25, 1879.] 





J.W. H. anp Marrua Biackwe tu v. J. W. BARNETT ET AL. 


1. LIMITATION AS TO DEBT SECURED BY MORTGAGE.—A mortgage is 
so completely an incident of the debt which it is given to secure, that 
if the debt is barred by the statute of limitations, the creditor is left 
Without remedy upon his mortgage. If the mortgage be upon land, 
the creditor cannot dispossess the mortgagor by suit, after the bar of 
the statute is complete. 

. CASES DISCUSSED AND DISTINGUISHED. — Fisk v. Wilson, 15 Tex., 
430; Ware v. Bennett, 18 Tex., 794; and Sprague v. Ireland, 36 Tex., 
657, discussed, 

. CASES APPROVED.—Duty v. Graham, 12 Tex., 437; Ross v. Mitchell, 
28 'Tex., 150; and Perkins v. Sterne, 23 Tex., 561, approved. 

. MORTGAGE—RULE OF PROPERTY.—The doctrine that a deed of trust 
is but a mortgage with a power of sale, has been so long held in ‘Texas, 
that it has become a rule of property. 

- MORTGAGE—POWER TO SELL.—The power of sale given to a trustee 
affects the remedy only, and is intended to give the creditor a speedy 
mode of foreclosure without resorting to a suit. ‘The remedy is but 
cumulative, and suit may be instituted, when preferred. 
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6. INJUNCTION—LIMITATION.—The mere fact of posting notices of trust 
sale by a trustee before the debt secured by the trust deed is barred, 
but not in time to make the sale before the bar of limitation would be 
complete, cannot be held equivalent to the institution of an * action 
or suit,’?? which would suspend the running of limitation. 


AppraL from Parker. Tried below before the Hon. A. J. 
Llood. 

On January 13, 1874, the appellants executed and delivered 
to the appellee Nathan Watson their promissory note, due 
twelve months after date, for the sum of $500, in gold, draw- 
ing interest at the rate of two and one-half per cent. per month 
from date. On the same day, to secure its payment, they exe- 
cuted and delivered to appellee J. W. Barnett a deed of trust 
upon their homestead. The deed of trust was in the usual 
form, and authorized the trustee to sell the homestead at the 
request of the holder of the note, the sale to be made as re- 
quired by the law of the State regarding sales of real estate 
under execution. 

On April 19, 1875, appellants paid Watson $100, in gold, 
on the note. On January 4, 1879, Barnett posted notice at 
the court-house door, in the town of Weatherford, that he 
would sell the property described in the deed of trust on Feb- 
ruary 4, 1879, that being the first Tuesday in February, 1879. 
On January 13, 1879, four years from the execution, the note 
expired, it having been, as above stated, executed on January 
13, 1874, and being due and payable twelve months after 
date. 

On January 24, 1879, the appellants filed their petition in 
the District Court of Parker county for a writ of injunction, 
which was granted by the judge, in vacation, enjoining Barnett 
from selling. They alleged that they were married; that the 
estate sought to be sold was their homestead; that the notice 
of sale was not sufficient in law; that it did not give a true 
description of the land to be sold; that the notice did not state 
for what purpose the land was to be sold, nor did it give the 
name of the beneficiary in the trust, nor at whose request the 
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sale was to be made; that the notice did not state for what 
umount of money due the property was to be sold. 

In their trial amendment, the appellants alleged that if the 
notiee of sale showed, by reference to the records of Parker 
county, any amount to be due, the amount thus shown was 
not the true amount; that a less amount was due than was 
shown by the records ; that the records showed that the sum 
o! $1,255 was due on the note, when, as in truth, there was 
only $1.135 due; that the appellants never have been absent 
from the State; that the note executed to appelle W atson by 
appellants was barred by the statute ot limitations that no 
suit had been instituted upon the same for four years next 
succeeding the maturity thereof. Appellants asked that Bar- 
neit be enjoined from selling. Subsequently they made him 
a party, and asked that the note be adjudged a stale demand. 
The Hon. A. J. Hood having been ot counsel for appellants 
kK, r. Nicholson, Hisq . Was by agreement Ot Counsel, sele ted 
as special judge. After overruling a motion to quash ihe in- 
junction, he sustained a motion to dismiss the petition. The 
appellants, after a motion for a new trial was overruled, 


uppealed. 


Me Call & Me Call, for appellants. 

I. The court erred in sustaining the motion to dissolve the 
injunction and to dismiss plaintiffs’ bill for injunction, because 
the petition showed that the advertisement of sale did not give 
a correct description of the land to be sold, nor did it give the 
name of the beneficiary, nor at whose request the land was to 
he sold, nor did the notice give the amount due by the appel- 


lants on the note. (Paschal’s Dig., art. 3776; Howard rv. North, 


5 Tex., 302.) As to how a trust with power of sale should be 
) 


executed, see Perry on ‘Trusts, see. 602q; as to what must 


be stated in the n ‘tice, see 2 Perry on Trusts, sees. 602q, 602s. 
LL. If it should be asserted that by reference to the records 
of Parker county the amount due upon the note could be ascer- 


tained, then we say that the petition and trial amendment 
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showed, and the answer admitted, that $100 had been paid on 


the note. Hence any amount the notice stated —if it stated 
anv by reference to the records-—to be due, was a false and 
untrue amount, and the notice was therefore insufficient 
The question in this case is not whether the parties could 
set aside the sale on account of irregularities afier the same 
as made, nor does the question of the rights of a purchaser 
arise in this matter. It is a question between the parties to 
the transactions themselves. Now, it is true that our statute 
regarding advertisements does not preseribe any form of no- 
tice; but the question is, would an advertisement of a sheriff 
that did not state the name of the plaintiff in the suit or ihe 
amount due, or if it state an amount which is untrue, would 
the sale, on motion or injunction, be set aside? Rorer on 
Jud. Sales, sees. 721, 732. 
[I]. The court erred in sustaining the motion to dismiss 
plain iff’s petition ior that ihe petition showed ancl al! wed 
that the note sued on was, at and betore the bill vor injunction 
was filed, barred by limitation, and that therefore the lien on 
plaintir’s homestead Was also barred and rend red null and 
void in effeet. (Paschal’s Dig., arts. 4604, 4617; Buchanan 
Monroe, 22 Tex., 541; Wright r. Henderson, 12 Tex., 44; 
Given’s Administraior +. Davenport, 8 Tex., 451; Ross r. 
Mitchell, 28 Tex., 154; Duty r. Graham, 12 Te 


¢e. Cannon’s Administrators, 32 Tex., 244; Perkins v. Sterne, 


i born 


’ 


23 Tex., 561; Maddox rv. Humphries, 30 Tex., 496; Tyson r. 
sritton, 6 Tex., 222; Chevallier +. Durst, 6 Tex., 239; Ellett 
Moore. 6 Tex.. 945: Smith Fe Kinney’s Exeecutors. 33 Tex.. 
284; Williams rv. Durst’s Administratrix, 35 Tex., 421: Ganu- 
tier v. Franklin, 1 Tex., 732; Ayres vr. Cayce, 10 Tex., 109; 
Story on Constr. of Laws, 482; Price rv. Luter, 14 Tex.,’6. 
We would remark to the court, that the opinions above cited 
establish the p ‘inciple that a mort Yage or deed of trust Is a 
mere security for debt. They furth 
limitation are statutes of repose, and are given favorable con- 


struction, that their obiects may be attained. The authorities 








* show that statutes of 
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cited above establish the principle, that when the debt is barred 
the mortgage is barred; that it is revived if the debt is revived, 
if there be no stipulation to the contrary. The statutes them- 
selves show and define the exceptions to the running of the 
statute. The only one in a case of this kind is when the debtor 
is absent from the State. (Paschal’s Dig., art. 24.) 


Shannon & Moran, for appellees. 

I. The court committed no error in sustaining the motion 
to dissolve the injunction and dismiss the bill. It is not nee- 
essary for the notice to state the name of the beneficiary, nor 
at whose request the sale is made, nor the amount of the debt, 
unless required by the power in the deed, or by statute. Un- 
der the power contained in the deed, the sale is required to be 
made as under execution from the District Court, and hence 
no particular form is necessary. (Paschal’s Dig., art. 3776; 
12 Wheat., 570; 2 Perry on Trusts, sees. 6029, 602g, 602s, 
782.) 

II. Neither the power nor any statute requires the notice to 
state the amount of the debt, or to be of any particular form. 
(See the foregoing authorities.) 

III. The note was not barred at the date of the commence- 
ment of proceedings to foreclose, and hence appellees were in 
time. 

We refer to Williams v. Pouns, 48 Tex., p. 146, as to anal- 
ogy recognized by this court between foreclosure under trust 
deed on homestead, and suit as affected by statute of limita- 
tions. (Story Eq. Jur., sec. 1028-1028), 1029; Angell on 
Lim., sees. 453-456.) 

We are told that the court, through its equity lens, views 
the debt as the gist of the transaction, and the fee as in the 
mortgagor, and the mortgage merely as security tor the debt. 
So do courts of equity universally; but they in this case, as in 
other cases, adjust the rights of parties in the light of statutes 
of the forum, and in this case allow the creditor his remedy 
upon the deed, and against the land at any time within twenty 
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years, in most States the time within which an entry may be 
made, or in this State the rule would be ten years. 

The mortgagee takes, in the eyes of equity at least, the equi- 
table title to realty, and it would seem that he should hold, 
under his solemn deed and specialty contract, a higher inter- 
est than a simple note of hand would give him, with reference 
to the statute of limitations. Story, Hilliard, and Angell, in 
the authorities above cited, elaborate these views; and as we 
are not aware that the present court is upon record upon this 
question, we have offered these observations, and hope they 
may at least be considered. 


Bonner, Associate Justice.—The controlling question in 
this case is this: Can a trust deed, with power of sale, be en- 
forced after the debt which it is given to secure is barred by 
the statute of limitations? For its disposition we shall adopt 
that rule which seems most to accord with the harmony and 
consistency of the general law of limitations and the tendency: 
of most of the former decisions of this court. 

The case of Sprague rv. Ireland, 36 Tex., 657, in which the 
affirmative of this proposition was announced, was a contest 
as to the superiority of right under sales by virtue of two trust 
deeds, given at different times upon the same property, to 
secure two different debts. 

In view of the opinion of ihe court as therein expressed, that 
the statute of limitations, to have been made available, should 
have been specially pleaded,—as this was not done, it would 
seem that the decision in that case might have rested upon this 
point. 

The learned justice delivering the opinion, however, cites, 
seemingly with approval, Hill on Trustees, p. 341, and Gary 
v. May, 16 Ohio, 80, to the effect that a trust created by deed, 
for the payment of debts generally, will prevent the operation 
of the statute of limitations. In support of this, reference was 
made to the eases of Fisk rv. Wilson, 15 Tex., 430, and Ware 
rv. Bennett, 18 Tex., 794. 
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However authoritative the above doctrine may be in other 
tribunals, we think that neither the eases of Fisk v. Wilson 
and Ware vr. Bennett, nor any other decisions of this court, 
have recognized it here, but that the tendency is to the con- 
trary. 

In the case of Fisk v. Wilson it Was held, that, as to the 
express trust upon the land, there was no such notice of the 
adverse possession by the trustee as would create the bar of 
the statute. 

The case of Ware v. Bennett decides that a sale under judg- 
ment of foreclosure of mortgage given to secure a debt which 
had been acknowledged from time to time so as to prevent 
the bar of the statute, was valid as against a subsequent mo?t- 


ghts accrued during the time the debt under 


gagee whose ri 
the first mortgage was valid and subsisting by reason of the 
acknowledgments; that such subsequent mortgagee was bound 
to take notice that the prior debt may not in fact have been 
Y.) Ch. R., 465; Hughes v. Edwards, 9 Wheat., (U. 8..) 497; 
Angell on Lim., see. 460. 

In both Sprague v. Ireland and Ware v. Bennett, supra, the 


subsequent incumbrance was given when the debt secured by 


barred. ‘To the same effect are Heyer v. Pruyn, 7 Paige (N. 


the first was valid and subsisting. 





If a suffici Tit time had elapsed to bar the debt secured by 





the first mortgage, and afterwards a second mortgage had 





been given to another party on the same property to secure 





his debt also, a serious doubt might arise whether a subs: quent 





acknowledgment of the first debt, made after the second mort- 





» had been given, could affect the rights of the second mort- 







Whatever may be the rule elsewhere, it is now the settled 
doctrine of this court, that a mortga 
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e 1s so complet ly an necl- 
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dent to the debt which it is given to secure, that if the debt is 





barred by the statute of limitations the creditor is left without 





remedy upon the mortgage; and that if it was given upon 





land, he cannot dispossess the mortgagor by suit of trespass to 
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try title or ejectment. (Duty v. Graham, 12 Tex., 437; Ross 
v. Mitchell, 28 Tex., 150; Perkins v. Sterne, 23 Tex.. 561.) 

In the last-named ease it is said that “the mortgage, although 
held to be a security for the debt, is, nevertheless, so much a 
conveyance of the legal estate, that it would not be affected 
by the statute of limitation but for the equitable doctrine which 
treats it as incidental to the debt. The creditor is left without 
remedy upon his mortgage after his debt is barred, because 
the courts of equity will not permit him to treat his mortgage 
as anything but a security for his debt; and when there ceases 
to be anything to secure, there must, of necessity, cease also 
to be any security.” (23 Tex., 563.) 

It is also now so well settled by this court, that we cannot, 
without overruling:a line of decisions so long established that 
it has become a rule of property, hold otherwise than that a 
deed of trust is jn effect but a mere mortgage with power of 
sale. ( MeLane v. Paschal, 47 Tex.. 369.) 

The { 
the remedy only, and is intended to give to the creditor a 
speedy mode of foreclosure, without the delay and expense of 
asuit. (1 Hill. on Mort., p. 90.) 


In ordinary deeds of trust and mortgages, this remedy is but 


power of sale given to a trustee or mort; 


cumulative, and, if preferred, resort may be had to judicial 
proceedings. (Morrison v. Bean, 15 Tex., 269.) 

In a case like the one now before the court, where the prop- 
erty consists of the homestead, which is exempt from forced 
sale, an ordinary mortgage would not be effectual, as it must 
be foreclosed by sale made under judgment of a court, and 
which, being a forced sale, would be invalid. 

Sales of such property are, however, held to be valid when 
made under a power for this purpose contained in a deed of 
trust or mortgage. (Sampson v. Williamson, 6 Tex., 103.) 

It may well be doubted whether this distinction is not prac- 
tically more theoretical than substantial, and whether sales of 
the homestead under a power in a trust deed or mortgage is not 
an indirect mode of accomplishing that which was intended 
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to be forbidden by the several Constitutions of this State, and 
which is expressly and definitely forbidden by the present 
Constitution. (Const. of 1876, art. 16, sec. 50.) 

Such contracts do not demand from the courts a more favor- 
able and liberal construction than those which are sought to 
be enforced through the safeguards provided by law for the 
administration of justice. 

If an ordinary suit to foreclose a mortgage could not be 
maintained after the debt has become barred by limitation, 
when this defense, as in this case, has been interposed, we 
cannot perceive why, in analogy to our former decisions, the 
bar of the statute would not be as effectual when the foreclos- 
ure was sought under a power of sale given in a trust deed or 
mortgage. The end sought is the same, the remedy only 
being different. The principles and policy which underlie the 
one would underlie the other. By adopting .as the rule of 
limitation in such cases the time which would bar the right 
to foreclose by judicial process, ample opportunity is given 
within which to pursue the remedy made by the parties them- 
selves. It would seem that if any difference should exist, no 
greater indulgence should be extended to one who has the 
remedy in his own hands and fails to use it. If he does not 
avail himself of it within the proper time, then, as said by 
Chief Justice Hemphill in Duty v. Graham, he “cannot justly 
ascribe his loss to any other cause than his own laches, nor 
van he require the courts to intreduce new and unusual rem- 
edies.” (12 Tex., 437.) 

If, from any cause, it should become necessary to keep the 
debt alive until the sale could be had, this could be accom- 


plished by suit and judgment thereon in a court of competent 
jurisdiction. (Herm. on Chat. Mort., sec. 207.) Or if, as in 


the case of Williams v. Pouns, 48 Tex., 141, the trustee was 


proceeding to give the notice of sale in ample time to have 
perfected the same before the debt became barred, and he had 
been prevented by injunction, then this would have stopped the 
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running of the statute during the time the injunction suit was 
pending. 

In the present case, however, the notice was not posted a 
sufficient time to have made the sale before the note would 
have been barred under the statute, and the injunction was 
not sued out until after the bar was complete. 

Our statute provides, in effect, that limitation will be sus- 
pended on all debts grounded upon any contract in writing by 
the commencement of an “action or suit” within four years 
next after the same could have been instituted. (Paschal’s 
Dig., art. 4604.) 

To decide that the mere posting notices of a trust sale be- 
fore a debt secured thereby is barred by limitation, but not in 


time to make the sale before the bar would be complete, 


should be held equivalent to the institution of an “action or 
suit,” would, we think, be the exercise of a power to create an 
exception to the running of the statute which belongs to the 
legislative, and not the judicial, department of the government. 

We are of opinion that there was error in the judgment of 
the court dissolving the injunction and dismissing the plain- 
tiff’s suit, under the facts as shown by the record; for which 
error the judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 19, 1879.] 


J. B. WriuramMson v. Groner LANE. 


1. JURISDICTION — APPEAL.— The Supreme Court can only exercise 
jurisdiction on appeal over proceedings which involved the determi- 
nation of one of the enumerated subjects of which the Constitution 
gives the District Court jurisdiction. (Const., art. 5, see. 3.) 

2. JURISDICTION—CONTESTED ELECTION.—The coutest of an election 
authorized by the act of May 8, 1873, regulating contested elections, 
and the act to amend the same, approved July 20, 1876, (Gen. Laws, 
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13th Leg., p. 67; Gen. Laws, 15th Leg., 

be either a ‘suit, complaint, or plea”’ in the sense in which those 
words are used in section 8 of article 5 of the Constitution. 
ELECTIVE OFFICE.—The right to an elective office results from thi 
legally-expressed choice of a majority of the elect 

choice is to be expressed and ascertained, is a matte 

discretion and determination. 
SUIT FOR OFFICE—CONTESTED ELECTION.—There is 

tion between a suit for an oflice and a mere contest 

declared by the officer to whom the duty of ce 


primarily intrusted. In one ease, the immediate 


to the office and its fees and emoluments is the purpose 


subject-matter of the suit; while in the other, the right 
may result as a consequence from the contest, but is 
object, and may not follow from it although the contest 
successful. 
SUIT FOR OFFICE—CONTESTED ELECTION.—The act « 
regulating contested elections, and the act to amend 
proved July 20, 1876, (Gen. Laws, 13th Leg., p. 67; Gen. 
Leg., p. 70,) contemplated and authorized a contest 
and not a suit for the office. 
‘ONTESTED ELECTION.—Contests of election are authorized, by the 
acts above referred to, in the District Courts, for all district and county 
Offices, irrespective of their value ; while to maintain a suit, the offi 
sued for must be of the value of at least $500. 
CASES APPROVED.—Wright v. Fawcett, 42 Tex., 203; Rovers v. Jolins, 
42 'Tex., 339; cx-parte Towles, 48 Tex., 413, approved. 
ELECTION.—The determination of the result of an election is not a 
mutter pertaining to the ordinary jurisdiction of the law in courts of 
justice. It is in the nature of a political question, to be reg 
under the Constitution, by the political authority of the Stat 
JURISDICTION—CONTESTED ELECTION.—Since the jurisdiction of the 
Supreme Court is, by the present Constitution, limited to ** civil cases 
of which the District Courts have original or appellate jurisdiction,” 
the contest of election not being a civil suit, it follows that jurisdi 
tion of such contests cannot be conferred upon the Supreme Court 
without disregarding an express and positive restriction of the Coin- 
stitution. 


APPEAL from Harrison. Tried below before the Hon. A. 
J. Booty. 

Suit instituted in the District Court of Harrison county, by 
George Lane, appellee, to contest the election of J. B. Wil- 
liamson, appellant, to the office of county judge of Harrison 
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county, at a general election held therein for State and county 
officers, November 5, 1878. 

Amongst other matters, Lane claimed that all the votes cast 
ut what is called Roy’s box, in the city of Marshall, were ille- 
gal and void, and that by reason thereof they should not be 
counted; that if those votes claimed by appellee to be illegal 
he not counted, he was elected by a majority of 334 votes. 

Appellant joined issue, and, among other matters, denied 
the illegality of the votes, and that to count the same he was 
elected by 158 votes. 

The court adjudged the votes cast at Roy’s box illegal, and 
that appellee was entitled by election to the office. 

Motion setting up various grounds for new trial was filed 
by appellant and overruled by the court. 

Appellee filed a motion to dismiss the appeal on the follow- 
ing grounds, viz.: 

Ist. Because no appeal lies from the judgment in this case, 
inasmuch as the case was tried before the judge of the District 
Court of Harrison county, Texas, in chambers, while the Con- 
stitution confers appellate jurisdiction on this court only in 
cases of appeal from judgments of the District Court. (Const. 
of 1876, art. 5, sec. 3; Ordinances of the Const. Conv., pre- 
scribing terms of the District Courts of the several judicial dis- 
tricts, sec. 2.) 

2d. No appeal lies in cases of contested elections, the right 
of appeal not having been expressly conferred by law. (O’Doch- 
erty v. Archer, 9 Tex., 295; Rogers v. Johns, 42 Tex., 339; 
Wright v. Fawcett, 42 Tex., 203; Acts of 1876, sec. 2, p- 70.) 

3d. Because even if the statute confers the right of appeal 
in cases of contested elections, still the right cannot be made 
available to litigants, inasmuch as there is no form or mode of 
perfecting the appeal prescribed. (Ward v. Ward, 37 Tex., 
389.) 

4th. Because the brief of appellant is not prepared in accord- 
ance with the rules of the Supreme Court regulating the man- 


ner in which causes shall be prepared for submission, in this: 
SS) 


nn 
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that each ground of error is not separately presented, but 
the assignments are conjointly presented, without separation. 
(Rules 29, 30.) , 

5th. Because since November 5, 1878, the appellant has 
accepted an office inconsistent with the one which he insists 
on being adjudged to him, to wit, the office of commissioner 
of the Circuit Court of the United States of America for the 
Eastern District of Texas, at Marshall, in the county of Harri- 
son, in said district, as is shown by the certified copies, under 
the hand and seal of the clerk of said Cireuit Court, of the 
order of appointment of said Williamson as said commissioner, 
of the oath of office of said Williamson as said commissioner, 
and of the commission issued by the clerk of said Cireuit Court 
to said Williamson as said commissioner, hereto annexed, 
marked “ Exhibit A,” « Exhibit B,” and “ Exhibit C,” respect- 
ively, and made a part of this motion, said appointment hav- 
ing been made October 18, 1879. (Stubbs v. Lee, 18 Am. R., 
251.) 

Exhibits were filed with the motion, certilied to by the clerk 
of the Cireuit Court of the United States for the Eastern Dis- 
trict of Texas, sustaining the facts set forth in the fifth ground 
of the motion. The proceeding was brought up on an agreed 
statement of facts. 


The notice of contest states that appellant, as returning offi- 


cer, had issned to himself a certificate of election certifying 
that he had been elected county judge of Harrison county, and 
that in doing so he had estimated illegal votes for himself, 
specifying the same as follows: 

Ist. That in making the count in favor of appellant, he, as 
such returning officer, estimated and counted the votes cast at 
a box located at William Roy’s office, in the corporate limits 
of the city of Marshall, W. L. Sloan being managing officer 
and M.R. Geer and J. D. Adair judges of the election at that 
box, and alleging that the votes cast at said box were illegal 
and void. 

21. That said box was situated without the limits of the 
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election precinct where the persons voting then resided, and 
that no person voting in said box resided within the election 
precinct where said box was located. 

3d. That said box was situated in ward No. 3 in the city of 
Marshall, said ward being a separate election precinct; and 
no one voting at said precinct box resided in ward No. 3, but 
they all resided withott the limits of said ward and outside of 
the corporation of the city of Marshall. 

6th. That W. L. Sloan, the managing officer, and J. D. 
Adair, one of the judges of said election, resided without the 
limits of the election precinct where said hox was located, and 
resided in other precincts of Harrison county. 

7th. That the managing officer and judges resided in differ- 
ent precincts, and no two of them in the same precinct. 

8th. That no legal notice was given of an election to be 
held in the election precinct. 

9th. That no legal order of the Commissioners’ Court of 
Harrison county was ever made fixing the location of said box 
in said ward No. 3 for voters residing outside of said ward. 

10th. That no legal order of said Commissioners’ Court was 
made by which W. L. Sloan was managing officer of the elec- 
tion. 

11th. That at said box more than 500 illegal votes were 
polled for appellant by persons who were minors, convicts, 
and persons not residing in [arrison county for the requisite 
time. 

12th. That at said election appellee received a majority of 
all the legal votes cast in said county for county judge of that 
county. 

14th. That the judges at said box did not count the vote as 
required by law; that said box was moved out of said precinct, 
and that the said judges did not remain to count the vote until 
all were counted. 

The notice further stated that appellee will contest appel- 
lant’s right to said certificate of election for the reasons afore- 
said; and because said certificate was issued in detiance of the 
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injunction of the District Court of Harrison county; and be- 
sause said certificate was issued without the impress of the seal 
of the County Court of Harrison county; and that if the Com- 
missioners’ Court ever made any order establishing Roy’s 
office as a voting place for voters outside of the corporate 
limits of the city of Marshall, the same was made without 
authority of law, and therefore void; that the votes polled at 
the box at said Roy’s office were illegal for the reasons afore- 
said; that more than 700 votes were polled there, which were 
counted by appellant for himself, and that appellant issued to 
himself said certificate of election based on said votes; that 
at the election held at the several election precincts of said 
county, excluding said box at Roy’s office, appellee received a 
majority of more than 500 votes for said office of county judge 


> 


The notice was filed on the 12th day of December, 1878 
and the original was served on appellant by the sheriff on the 
12th or 15th day of December. 

On the 17th day of December, 1878, appellant filed his 
answer, which contained a general demurrer, special excep- 
tions, general denial, and a special answer, setting up, among 
other things, that at the election appellant received of the votes 
east by the qualified electors who voted at said election a 
majority of 158 votes; that he received a certiticate of elec- 
tion to said office from the proper returning officer of said 
county; that the votes polled at said Roy’s box were all legal 
and valid; that the said box at Roy’s office was established as 
a voting place by the Commissioners’ Court of Harrison county 
on the 3d day of April, 1878, which was published according 
to law; that at precinct No. 1, 500 legal and qualified voters 
were illegally prohibited from voting for appellant for said 
oflice; that at precinct No. 5, appellant was illegally and fraud- 
ulently deprived of 525 votes which were deposited and voted 
for appellant; that appellee issued to himself a certificate of 
election to said office after he had violently and forcibly taken 
possession thereof; that on the 18th day of November, 1878, 
three unauthorized persons pretended to count the votes cast 
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at said election and declare the appellee elected county judge 
of said county; that appellee and others acting with him 





illegally and fraudulently took possession of the seal of said 
County Court, so that the proper returning officer could not 
attach the same to appellant’s certificate of election; that 
appellant has taken the oath of office as county judge accord- 
ing to law; that appellee, with other persons acting with him 
and for him, on the 18th day of November, 1878, forcibly and 


illegally entered the office of appellant, as county judge of said ) | 
county, and ejected and expelled appellant therefrom, and took 
possession of all the records, books, and papers belonging to | 
said office, together with said seal, and still holds and possesses 
the same. The original of this answer was served on appellee | 
on the 23d day of December, 1878. 

On the 27th day of December, 1878, appellee moved to ' 
strike out appellant’s original answer, because the same was 
not served upon him within ten days after appellee’s notice of 
contest was filed and served. 

Ou the 30th day of December, 1878, the appellee filed a 
supplemental contest and exceptions to answer of appellant, 
which contained certain special exceptions to appellant’s an- 
swer, a general denial thereof, and a special denial respect- 
ing the exclusion of voters at precinct No, 1. 

On the 31st day of December, 1878, appellant filed a sup- 
plemental answer, setting forth that the return of the sheriff of 
the time of the service of appellee’s notice of contest was 
vague, ambiguous, and uncertain, and that, in fact, the service 
of appellee’s notice of contest was had upon him on the 15th 
day of December, 1878. On the Ist day of January, 1879, 
appellee excepted to the sufficiency of the answer last refer- 
red to. ’ 

The cause came on for hearing on the 2d day of January, 
1879, when it was submitted to the court without a jury. The 
court adjudged that the appellant’s exceptions to the sufl- 
ciency of the notice and causes of contest of appellee be over- 
ruled; that the appellee’s exceptions to the supplemental an- 
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swers of appellant be sustained, and that appellee’s motion to 
strike out the answer of appellant be sustained; to all of which 
appellant excepted. The evidence in the case being submit- 
ted, the court adjudged that the office of county judge of Har- 
rison county belonged to the appellee. 

The appellant moved for a new trial, because the cour 
in overruling the appellant’s exceptions to appellee’s 
and cause of contest, and because the court erred in adjudging 


. 


the office in controversy to appellee. 


H. P. Mabry, J. W. Pope, and William Steadman, for appel- 
lant. 
I. The voting box known as Roy’s box was legally estab- 
lished as such for the reception of votes of persons residing in 
;' 


precinct No. 3 of Harrison county, and outside of the corpo- 


il 


ws cil 


rate limits of the city of Marshall. (Const. of 1876, sec. 2. art. 
6; Gen. Laws of 1876, p. 306.) 

Il. By the Constitution, electors are required to vote in the 
election precinet of their residence; but the direction given 
by law to the Commissioners’ Court to constitute election pre- 
cincts and to change the same, and to appoint managers of 


elections, &e., is merely directory. The ultimate test of the 


validity of an election is involved in the question: Did the 


qualified electors, at the time and place designated, 1 
election and east their votes, and has it been done 

manner as that the true result can be arrived at with rea: 
able certainty? (McKinney v. O’Connor, 26 Tex., 11; ex-part 
Towles, 48 Tex., 421; People v. Cook, 14 Barb., (N. Y. Rep.,) 
259; Bright. Lead. Cas. on Elections, pp. 448, 449; Cooley’s 
Const. Lim., pp. 74, 75, 77, 78, 617, 620, 621; Bright. Cas., p. 
252; MeCrary’s Law of Elections, sec. 10.) 

IIf. Irregularities will not vitiate an election, and when the 
officers charged with an election utterly diregard the law, still 
legal votes actually polled must be computed. (/r-prrte 
Towles, 48 Tex., 422; People v. Cook, 14 Barb., (N. Y. Rep.,) 
259; McCrary’s Law of Elections, see. 304.) 
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James Turner, George Lane, William Aubri y, NN. A. Steadman, 
and W. C. Lane, for appellee.—In reply to the grounds of 
error as presented in the propositions of appeliant in his brief, 
in the order in which they appear in said brief, appellant urges 
ihe following ropositions, to wit: 

[. The order of the Commissioners’ Court of Harrison 
county, Texas, establishing the voting box known as Roy’s 
box, in ward No. 3 of the city of Marshall, for the reception 
of the votes of persons residing in justices’ precinct No. 3 of 
Harrison county, Texas, and outside of the corporate limits of 
the city of Marshall, was in contravention of the constitutional 
provision prescribing that all electors shall vote in the election 
precinet of their residence. 

If. The constitutional provision prescribing that all electors 
shall vote in the election precinct of their residence, is manda- 
tory, and eannot be disregarded. (Cooley’s Const. Lim., p. 
78; Chase v. Miller, 41 Penn. St., 403; Bright. Lead. Cas. on 
Elections, p- 221; McDaniels’ Case, Bright. Cas. on Elections, 
p. 238; Bright. Lead. Cas. on Elections, p. 255; Knowles v. 
Yeates, 31 Cal., 93; 5 Cal., 343; 15 Cal., 221.) 


Moore, Cuter Justicy.—The proceeding brought before the 
court by this appeal was instituted in the District Court, or 
before the judge thereof, by the appellee, George Lane, to con- 


test the election of appellant, J. B. Williamson, to the office of 


county judge of Harrison county, at a general election for 


State and county officers held November 5, 1878. 


By the present Constitution of the State, the jurisdiction of 


this court is limited “to civil cases of which the District Courts 
have original or appellate jurisdiction.” (Const., art. 5, see. 3.) 
To ju stily, then, this court in taking jurisdiction of this appeal, 
it must appear that this proceeding involves the determina- 
tion of one of the enumerated subjects of which the Constitu- 
tion gives the District Court jurisdiction; for it is to this con- 
stitutional jurisdiction of the District Court to which the clause 
of the Constitution quoted above must be referred. 
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An examination of the article of the Constitution enumer- 
ating the different subjects of which the District Courts are 


given jurisdiction, plainly shows that unless this proceeding 


can be held to be a suit, complaint, or plea, wherein the mat- 
ter in controversy is valued at or amounts to $500, exclusive 
of interest, the District Court of Harrison county had no juris- 
diction of the matter presented by this appeal, unless it was 
conferred upon it otherwise than by the Constitution. (Const., 
art. 5, sec. 8.) This leads us to the inquiry, whether the con- 
test of an election authorized by the act of May 8, 1873, regu- 
lating contested elections, and the act to amend the same, 
approved July 20, 1876, (Gen. Laws, 13th Leg., p. 67; Gen. 
Laws, 15th Leg., p. 70,) under and by virtue of which this pro- 
ceeding was instituted and conducted, can be held to be either 
iu suit, complaint, or plea in the sense in which these words 
are evidently used in the Constitution? These acts themselves, 
in my opinion, plainly answer this question in the negative. 

That the right to an office may be, and has often been, the 
subject of a suit, cannot be questioned; but that the declared 
result of an election by the officer to whom this duty is in- 
trusted, and the resultant right to the certiticate of election, 
may be contested otherwise than by an action, or suit, or pro- 
ceeding before a judicial officer or tribunal, is certainly as 
equally well established. 

The right to an elective office, as every one will admit, 
results from the legally-expressed choice of a majority of the 
electors; but how this choice is to be legally expressed and 
ascertained is a matter of legislative discretion and determina- 
tion. If the Legislature should see fit to do so, unless restrained 
by some constitutional provision, it may make the declared 
result by the officer by whom the election is conducted final 
and conclusive upon all .parties, or may authorize a review of 
the action of this officer by some other executive oflicer or 
commission, or intrust its determination to an existing judi- 
cial tribunal, if its constitutional jurisdiction will warrant its 
taking cognizance of it, and if not, it may, under our pres- 
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ent Constitution, create one for this purpose. (Const., art. 5, 
sec, 1.) 

There is, however, a broad, well-established distinction be- 
tween a suit for an office and a mere contest of the result of 
the election as declared by the officer to whom the duty of 
certifying the fact is primarily intrusted. In one ease, the 
immediate right of the plaintiff to the office and its fees and 
emoluments is the purpose and direct subject-matter of the 
suit; while in the other, the right to the office may result as a 
consequence from the contest, but is not its primary object, 
and may not follow from it although the contestant may 
prove successful. 

The primary and direct purpose and effect of the contest is 
to pass upon and determine the legality and fairness of the elec- 
tion, and, if it should not be set aside altogether, to determine 
whether the contestant was in fact justly entitled to the certifi- 
cate of election. The power of the officer or tribunal before 
whom the contest is conducted, is limited to the mere award 
of the certificate of election to the successful contestant, or of 
ordering another election. While the certificate may be con- 
elusive evidence of his right to the office, still neither the offi- 
cer nor tribunal before whom the contest is had gives him a 
judgment for it, or for the fees and emoluments of it, but leaves 
him, if not voluntarily surrendered by the contestee, to assert 
his title on the certificate. 

It is, we think, plain upon the very face of these acts that 
they contemplate and authorize a contest of an election, and 
not a suit for the office. The character of proceeding author- 
ized by them is precisely the same whether the contest is pros- 
ecuted before the judge in chambers or before the court; and 
whether it shall be before the one or the other, is dependent, 


it seems, upon its probable most speedy determination. Though 


heard before the court, it is to be determined without a jury; 
while if it was a suit, a trial by a jury could not be denied if 
demanded. (Const., art. 5, see. 10.) Contests are authorized 
by these laws in the District Courts for all district and county 
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offices, irrespective of their value; while to maintain a suit, 
the office sued for must be of the value of at least $500. 

In the case of Wright v. Fawcett, 42 Tex., 203, which was 
brought under the act of 1873 to coutest an election of a jus- 
tice of the peace, the distinction between the contest of an elec- 


tion and a suit for the office is aptly and clearly presented. 


The court says: “It is contended by appellant, however, that 
the District Court, under the Constitution, having jurisdiction 
of all ‘suits,’ complaints, and pleas whatever, when the matter 
in controversy shall be valued at or amount to $100, exclusive 
of interest, has jurisdiction to try a case of e»ntested election, 
independent of the statute. It is true that the District Court 
has jurisdiction, as has often been held, to try the right to an 
office. (4 Tex., 402; Dallam, 504.) To try the result of an 
election is a question of a different character—part of the pro- 
cess of political organization, and not a question of private 
night.” 

In the case of Rogers v. Johns, 42 Tex., 339, the court again 
held that the determination of the result of an election is not 
a matter pertaining to the ordinary jurisdiction of the law in 
courts of justice. It is in the nature of a political question, to 
be regulated, under the Constitution, by the political authority 
of the State. 

The judge by whom the opinion of the court in these cases 
was pronounced (and this view of the matter, it must be in- 
ferred, I presume, was sanctioned by a majority of the court) 
entertained the opinion that although the District Court had 
no constitutional jurisdiction to try a contested election, such 
jurisdiction had been given it by statute, and if the statute had 
also given an appeal from its decision to this court, it might 
also entertain jurisdiction. While I did not concur in these 
conclusions of the majority of the court, if the constitutional 
provisions by which our action must be governed were the 
same as when they were decided, [ might possibly feel myself 
constrained to give them controling weight in this case. But 
such is not the fact. By the seventh section of the fifth article 





















WILLIAMSON v. LANE. 





Dissenting opinion. 


of the Constitution of 1869, the District Court is given “a gen- 
eral superintendence and control over inferior tribunals.” No 
provision of similar import is to be found in our present Con- 
stitution. In the Constitution of 1869, while the Supreme 
Court had appellate jurisdiction only, which in civil cases was 
coéxtensive with the limits of the State, (art. 5, sec. 3,) its juris- 
diction was not in express terms, as by the present Constitu- 
tion, limited “to civil cases of which the District Courts have 
original or appellate jurisdiction.” (Const. of 1876, art. 5, 
sec. 3.) 


y 


42 Tex., 203; Rogers v. Johns, 42 Tex., 334 


The court having decided in these cases (Wright v. Fawcett, 
0) that a contest of 
an election in the District Court is not a civil case, it neces- 
sarily follows that jurisdiction of it cannot be conferred upon 
this court without disregarding the express and positive restric- 
tion imposed upon its jurisdiction by the Constitution. And 
so, in effect, it has been heretofore held in the case of ex-parte 
Towles, 48 Tex., 413. 
The court having no jurisdiction of this appeal, it is dismissed. 


DISMISSED. 


[Opinion delivered December 19, 1879.] 


GouLp, Associate Justice (dissenting).—I do not concur 
in the opinion that the Constitution prohibits the Supreme 
Court from entertaining appellate jurisdiction of this case. 

In my opinion, the Constitution gives no court jurisdiction 
over such special cases as contested elections, nor does it pro- 
hibit either the District Court or the Supreme Court from 
taking jurisdiction of such cases, when authorized by statute 
to do so. My views on this subject have heretofore been fully 


expressed. (Ex-parte Towles, 48 Tex., 413.) 
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WILLIAM CoNE, ADMINISTRATOR, V. WILLIAM H. Crum. 


- CLAIMS AGAINST ESTATES—LIMITATION—PRESUMPTION.—Whien a 
claim against an é@state was apparently barred by limitation at the 
time of its allowance by the administrator and its approval by the 
county judge, the presumption will be indulged that the holder of the 
claim was within one of the exceptions which would prevent the bar 
of the statute. 

. SAME— MISTAKE.—Against such a claim thus allowed through mis- 
take, the administrator will be entitled to equitable relief, if the same 
is applied for within a reasonable time, and relief can be afforded 
without prejudice to the just rights of the holder of the claim. 

3. FACT CASE.—See case for facts which authorized the settine aside of 
an order allowing a claim against an estate, on the ground of mis- 
take. 


AppraL from Anderson. Tried below before the Ion. R. 8. 
Walker. 

Suit was brought by William Cone, as administrator of the 
estate of W. R. Crum, against W. H. Crum, in the District 
Court of Anderson county, on March 28, 1878, in which he 
sought to set aside a claim against the estate of his intesfate 
which he had allowed, for $141.65, on January 24, 1878, and 
which the county judge had approved on February 2, 1878, in 
favor of appellee. Appellant sought to have that judgment 
set aside npon two grounds: 

Ist. That the claim, being an open account, was barred by 
the statute of limitations at the date of its allowance and ap- 


proval, and was not, in fact and in truth, a valid and subsisting 


debt against the estate of his intestate at the date of its allow- 
ance and approval. In his petition he alleged that he was 
appointed and qualified as administrator on May 8, 1874; that 
his intestate never promised to pay said account during his 
life-time in writing; that appellant, from the date of his ap- 
pointment to the date of the allowance, contindously resided 
in Anderson county, and was never absent from the State; 
that appellee, from the date of appellant’s appointment as 
administrator to the time of presenting the account, was twenty- 
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one years of age, of sound mind, and all the time residing in 
Anderson county. 

2d. That at the date of the allowance of the claim by appel- 
lant, he did not examine the same, but appellee’s counsel, joined 
by appellant’s counsel, both presented it to him for allowance, 
representing that the account was a valid and subsisting demand 
against the estate of his intestate, and that appellant would save 
cost by allowing it; that appellant, relying upon their repre- 
sentations and supposing them to be true, allowed said claim ; 
that said representations so made caused the appellant to make 
the mistake by allowing the claim, and that said representations 
so made were not in fact true. 

To the petition the appellee filed four exceptions, all of which 
were sustained by the court, and the suit was dismissed. 

Appellant assigned for error the ruling of the court in sus- 


taining each of the exceptions. 


Greenwood & Gooch, for appellant. 

I. A court of equity should grant relief against the acts of 
the administrator of the estate of a deceased person when he 
clearly shows that he has done an act injurious to the estate, 
and that such act was done or committed by accident or mis- 
take, or induced by the fraudulent representation of the party, 
or his attorney, who seeks to hold the estate bound by such act 
committed under such circumstances. (Story’s Eq. Jur., secs 
134, 137, (note 3,) 140, 141, 192, 193; Jones’ Administrator vr. 
Underwood, 11 Tex., 116.) 

If. An administrator of the estate of a deceased person can 
by no admission of his, or new promise, revive a debt against 
the estate he represents, which debt had, in fact and in truth, 
been barred by the statutes of limitation at the date of such 
promise; nor can such claim be made binding on such estate 
by the act of approval of such claim by the county judge; nor 
is any administrator in his trust capacity estopped from asking 
a court of equity to relieve the estate he represents from the 
payment of such claim, provided he ean show that such claim 
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was clearly barred by the statute of limitations at the date of 
allowance and approval, and that he was misled and made a 
mistake in allowing such claim. (Neill v. Hodge, 5 Tex., 487; 
Jones’ Administrator v. Underwood, 11 Tex., 116; Moore v. 
Hardison, 10 Tex., 467; Moore v. Hillebrant, 14 Tex., 312; 
Eccles vr. Daniels, 16 Tex., 139; Hillebrant v. Burton, 17 Tex., 
141; Mosely v. Gray, 23 Tex., 497.) 

Ill. The District Court had jurisdiction and power to hear 
and determine the case presented by appellant's petition. 
(Const., art. 8, sec. 5, and authorities cited in support of the 


second proposition above.) 


T. J. Williams, for appellee. 

I. To set aside a claim against an estate which has been 
allowed by the administrator or executor and approved by the 
county judge, the party secking relief must, in an action for 
that purpose, allege and prove fraud, accident, or mistake. 
It must be positive, actual fraud, unforseen accident, or a mis- 
take of fact—not a mere mistake of judgment. None of these 
allegations are contained in appellant’s pleadings or trial 
amendment. (Lott v. Cloud, 23 Tex., 254; Eccles v. Daniels, 
16 Tex., 136; Jones’ Administrator v. Underwood, 11 Tex., 
116; 37 Tex., 242.) 

If. Appellant, with the advice of his attorney, waived the 


statute of limitation, and is now estopped from complaining of 


his action therein. 

IfI. The District Court had no jurisdiction of the subject- 
matter, because the amount in controversy was less than $500 
and was within the jurisdiction of the County Court. (Const., 
art. 5, sec. 16.) 

IV. The appellant’s petition shows that the claim in contro- 
versy is for funeral expenses and expenses of last sickness of 
his intestate, and not affected by the statutes of limitation 
while the administration was open and pending. (Acts of 
1878, secs. 88, 89, p. 115; Acts of 1874, sees. 206, 208, p. 
170.) 
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Bonner, Assocratré Justice.—This is a suit brought by Wil- 
liam Cone, administrator of W. R. Crum, deceased, against 
William H. Crum, to set aside the allowance of a claim in 
his favor made by the — tify as such administrator, and 
which had been approved by the county judge. Relief was 
sought on the ground that hd claim was allowed and approv- 
ed through mistake, when the same was barred by the statute 
of limitations. The demurrer to the petition was sustained 
and the cause dismissed. 

Alihough, as a general rule, an administrator cannot revive 
a claim against an estate which is barred by i statute, yet if 
his allowance has received the judicial sanction of the approval 
of the county judge, this, under repeated decisions of this 
court, will make it such a quasi-jadgment that the presumption 
will be indulged that the holder of the claim was within some 
of the exceptions which would prevent the bar of the statute. 
(Authorities cited in Moore v. Iillebrant, 14 Tex., 315.) 

To overcome this presumption, the burden of both allega- 
tion and proof is upon the administrator, in a direct proceed- 
ing for this purpose, to show not only that the claim was 


barred, but also that he has some good ground, by reason of 


fraud, accident, or mistake, for the relief sought. (Eccles 
Daniels, 16 Tex., 140.) 

If allowed under such circumstances as would show affirma- 
tively that the administrator intended to commit a fraud upon 
the estate, or that he was guilty of such gross negligence in 
the performance of his duty as would amount to such fraud, 
and that in consequence thereof the claim was approved and 
thus became a charge upon the estate, then he could not con- 
sistently ask relief, but might be made responsible on his bond. 

If, however, the allowance was made through mistake, and 
relief was sought within a reasonable time, and before any just 
rights of the holder of the claim had been prejudiced, he 
would be entitled to the equitable interposition of the court. 
(Jones’ Administrator v. Underwood, 11 Tex., 116.) 


This suit was brought within a short time after the allow- 
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ance of the claim, and the allegations in the pleadings of the 
















plaintiff, and which were taken as true on the demurrer, showed 
that this allowance was made under such circumstances of mis- 
take and inadvertence, on his part, as, in our opinion, would 
entitle him to the relief sought; and for the error in sustain- 
a | ing the demurrer, when the same should have been overruled, 
| the judgment is reversed and the cause remanded. 





REVERSED AND REMANDED. 


[Opinion delivered December 16, 1879.] 








PLEASANT H. Pearson y. Henry Hupson er AL. 






. TRUST DEED—FRAUD.—The execution of a deed to secure 2 debt to 
a third party, conveying in trust land which at the time was subject 
to a judgment lien in favor of another, cannot be regarded as frandu- 
lent, with reference to the owner of the judgment. 
















2. BANKRUPTCY.—The assignee in bankruptey had the power to sell the 
. interest of the bankrupt in property to which there was an adverse 
claim, without making the adverse claimant a party; but the sale 
would be without prejudice to his interests. 
im | 3. NOTICE—SHERIFF’S SALE.—The plaintiff in execution who becomes 
| a purchaser at execution sale, is chargeable with notice of the irregu- 
a | larities of the sheriff in making a levy. 
i i 4. SHERIFF’S SALE—INADEQUACY OF CONSIDERATION.—A plaintiff in 
Ky ' execution purchased, at execution sale, for $10, improved land worth 
i Vin from $500 to $1,000. - There was evidence that the defendant in exe- 
i cution was not called on to point out property, and that he owned 
i and had in the county, subject to levy, personal property of large 
i value which was not levied on. ‘The court below, a jury being waiv- 
t ) ed, held that the gross inadequacy of the amount bid, in connection 


with irregularities of the levy, avoided the sale: Held, That there was 
ho error, 





AppraL from Rusk. 
Booty. 

Suit by P. H. Pearson against R. B. Flanagan and the other 
appellees, in trespass to try title, to recover about twelve acres 


Tried below before the Hon. A. J. 
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of land in the town of Henderson, the same being a part of 
the Starr labor. A jury being waived, judgment was render 
for R. B. Flanagan and the other appellees, from which Pear- 
son appealed. 

On the trial, appellees read in evidence a judgment against 
J.W. Flanagan for $1,000, a fieri facias on that judgment, 
with levy and sheriff’s deed. Pearson bid off the property at 
$10, which was credited on the judgment. The appellees read 
in evidence a transcript of proceedings in bankruptcy author- 
izing an assignee to convey all the interest of J. W. Flanagan 
in the Starr labor to A. D. Tinsley, trustee, in trust for the 
minor children of J. W. Flanagan. They also read in evi- 
dence a deed from I. C. Hunt, assignee, to Tinsley, made in 
pursuance of the order in bankruptcy; also a deed from J. W. 
Flanagan in trust to A. D. Tinsley for the children of J. W. 
Flanagan, dated April 16, 1868. W. Flanagan testified to 
the payment of taxes by appellees, and that there was much 
personal property in Rusk county belonging to J. W. Flana- 
gan at the time of the levy; that he so informed the sheriif; 
that he owned unimproved land, a steam-mill, cotton, horses, 
mules, and lumber subject to levy. J. W. Flanagan testified 
that there was personal property at his residence from the date 
of levy to sale aggregating in value $4,000 or $5,000, and that 


he then owned two and one-half leagues of land worth $1 per 


acre; that the sheriff did not ask him fora levy. Camp, a 
witness for appellees, testified to the payment of Pearson’s 
judgment on the 6th of May, 1875; that the lot at the date of 
sale was worth $600, and that an offer had been made to pay 
Mr. Bagley, Pearson’s attorney, the amount bid for the land 
with interest, which he refused. The amount of the bid, with 
interest, was formally tendered in open court and deposited with 
the clerk. In 1868 or 1869 the officer ( Hickey) had a fic ri faci Rs 
in his hands against J. W. Flanagan, and asked him to point 
out property for a levy, but did not recollect in what case it was 
issued; thought the land sued for was worth $1,000. Duncan 
Preston testified that the land was worth from. $500 to $600. 
23 
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R. M. Wynne thought the land was worth from $500 to $1,000. 
N. G. Bagley, Esq., testified that the sale was conducted with 
the usual fairness; that one Wade Turner said he would not 
buy “anything that old Flanagan had anythi i 
beeause would law him all his life - 1 


sold was improved at the date of 


claimed at the sale that the senalioan er wou ‘I 1 procure 


purchase a good title. Webster Flanagan said the land sued 
for was worth $1,000 at the sale; said he held the land for his 
father, J. W. Flanagan, till deed was made, then for app« 
think taxes were paid from January, 1871, to March 7 

J. W. Flanagan had property in Rusk county, consi 

land, steam-mill, cotton, horses, &e., subject to execution; do 
not know that he had cotton at the time of the sale; had large 
pile of lumber at the mill; had five horses worth $400 each 
at the time of the levy and sale; J. W. Flanagan was a Sena- 
tor in Washington, D. C., at the time of levy and sale; said he 
was called on for a levy, by Lacy, November, 1870, and gave 
none ; told Lacy the debt was paid by bankruptey, and that 
} 


. W. Flanagan had property in the county; that he enjoined 


“ execution as surety, and retained his property that was 
levied on; did not know that _ deed of J. 

his father, was on record; thinks J. W. Flanaga 

ten mules; did not know that “~ mules and iit above 
mentioned were in the deed of trust to Tinsley; they were not 
turned over to him; the fier’ facias levied on his property was 
not the one under which the land was sold; his property was 
levied on in November, 1876; he was in Austin at the date of 
levy and sale, and J. W. Flanagan was in Washington, D. C.; 
the lumber was in Rusk county when he went, to Austin, and 
may have been sold and replaced when he returned. 

J. W. Flanagan said that about March, 1871, he owned be- 
tween 15,000 and 20,000 feet of lumber worth $2 per hun- 
dred, two mares worth $550, another worth $500, another 
worth $180, and two mules worth $150 each; he thinks he had 


thirty bales of cotton on his place; had 25-horse-power engine ; 





























had a league of wild land worth $1 per acre ; 


itle deeds were on record ; 
long after it was made; 
eotton was there on 
his absence ; 
mise i: don’t know that 


never asked him for a levy and told him he had a_freri facias ; 


Le 


but if his attorney said he was bound, 
did not Say what execution he had. 


judgment of Pearson against Flanagan recited in the feri 
e . c 7 


Pacias, 


The appellant filed the followin; 
Ist. The judgment of the court is not supported by the evi- 
dence, in this: 
to have recovered the land sued for. 
2d. Because 


this case was absent from the county of Rusk and the State 


the Norris land was in lit 


told him Was included 


» Norris deed was on record not 
mil] Was On his wile 's land; 


1871; ho on 


IPALLON ; 
: 
? +? 
Ul 


KNneEW il; 


uUuscnharge 


Camp said he paid the 


issignment of errors, viz.: 
that the evidence shows that the plaintiff ought 


the defendant 


of Texas when the execution was issued and 


land sued for, in the city of Washington, D. C., 
agent in Rusk county known to the plaintiff from whom a 
levy could be demanded, nor did any agent of defendant in 
execution point out any property on which said execution 
could be levied. 


fih. The judgment of the court is against 


the sheriff’s sale was fair and the plaintiff’s attorney declared 
at the sale that the purchaser would get a good title; that there 
was no irregularity in the levy and sale, in which the plaintiff 
acted or concurred in; 
conveyance by J. W. Flanagan by deed of trust was void, 
there being no consideration therefor shown; nor was it prov- 


el that the defendants were children of his wite, or 


was dead, 


oth. Inadequacy of price alone is not sufficient to avoid a 


sherifi’s sale and deed. 


] 
| 


‘was there any fraud, and the 


10th. The court erred in sustaining defendant’s exceptions, 


don't know that 


aoe 


» deputy shel 


in bankruptey, 


he would 


in execution 


levied on the 
and had ho 


he law. in that 
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Argument for the appellant. 


without giving any reason therefor, to the evidence of Bagley 
and others, who offered to and would have proved that J. W. 
Flanagan had the character of being very litigious as a reason 
why the property sold did not bring more money at the sale. 

11th. The court erred in overruling plaintiff’s exceptions to 
deed of trust, assigned to A. D. Tinsley, trustee, and the order 
of the Federal Court. The court overruled the plaintiff’s 
exception on the ground that. plaintiff was no party to the 
proceeding. 

12th. The court decided that inadequacy of price, without 
any fraud, was sufficient to set aside a sheriff’s deed. 

13th. The was no evidence on the trial to sustain the judg- 
ment of the court, as plaintiff had a judgment lien on the 
land sued for long before the deed of trust by defendant to 
A. D. Tinsley, and said deed was without consideration, was 
made to delay the plaintiff in the collection of his debt, and 
therefore void. 


N. G. Bagley, for appellant. 

I. When defendant in execution is not in the county and 
has no known agent, the sheriff may levy on any property of 
the defendant he can find, and is not required to make a 
demand; and it will be presumed he did his duty until the 
contrary appears. 

It was proved that J. W. Flanagan was not in the county 
of Rusk or the State of Texas at the time of the sale of the 
land in controversy, and that he had no agent. (Ross v. Lis- 
ter, 14 Tex., 473; Kendrick v. Rice, 16 Tex., 260; Cook v. De 
La Garza, 13 Tex., 431; Bryan v. Bridge, 6 Tex., 142.) 

II. As defendant admitted that a demand had been made on 
J. W. Flanagan by the sheriff on a previous execution on the 
same judgment in 1868 or 1869, and the fact was proven that 
another demand had been made und he refused to give any 
levy, saying all was his wife’s and not subject to levy and sale, 
he waived all right he had to point out property afterwards on 
the same or any future execution on the same judgment. (16 
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Argument for the appellant. 


Tex., 576; 33 Tex., 178; 1 Tex.,529; 9 Tex., 293; Freem. on 
Ex., 279 et seg.; 2 Bouv. Law Dic., 648; Rorer on Jud. Sales, 
459.) 

III. A purchaser at a sheriff’s sale of land under a valid 
judgment and execution, notwithstanding irregularities, unless 
caused by him, gets a good title. Appellants fulfilled these 
requirements. (26 Tex., 635; Rorer on Jud. Sales, 290.) 

LV. Inadequacy of price alone is not sufficient to set aside a 
sheriff’s sale and deed. It is in proof that the land sold for 
$10, when two witnesses said it was worth $1,000, and three 
others that it was worth $500. It was also proven that the 
sale was fair and free from fraud. (26 Tex., 629; 27 Tex., 
541; 48 Tex., 324.) 

V. The sheriff is presumed to have done all the law required 
of him in the levy and sale of the land; and it is not clearly 
proven that J. W. Flanagan had any property subject to levy 
and sale, except that which was levied on. THe said he thinks 
he had thirty bales of cotton; large amount of lumber at the 
mill; had $1,000 or $1,500 worth of horses and mules; a saw- 
mill worth $4,000. (Cravens v. Wilson, 48 Tex., 324.) 

VI. If the sheriff failed to do his duty and made a levy on 
the property contrary to law, the parties injured had their 
remedy against him, his heirs, and his sureties on his bond. (5 
Tex., 290; Freem. on Ex., 229.) The court should have stated 
the conclusion of law separate from the facts, as requested. 
(Acts of the Legislature of 1879, p. 116.) 

VIL. The payment of a judgment after a levy and sale, and 
the offer to refund the money bid for the land, does not affect 
the sale. It was proven that Camp paid the judgment, $1,500, 
and offered to pay the plaintiff’s attorney the amount bid for 
the land. The plaintiff excepted to the proof as irrelevant. 
The above proposition is self-evident, and needs no authority 
to sustain it. 

VIII. Any act which was calculated to prevent the sale of 
the land for its value should have been admitted. (Baker v. 
Clepper, 26 Tex., 634.) 
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Argument for the appellant 
IX. The plaintiff could not be affected by the proceeding 1 


bankruptey to which he was not a party. 
X. The plaintiff’s judgment constituted a lien on the land 





before the deed to defendants, and the plaintiff’s related back 
to the date of this judgment, May 7, 1869. (Pasehal’s Dig., 
art. 7095; 84 Tex., 347; 35 Tex., 209; 28 Tex., 759.) 

XI. The inadequacy of price is not sufficient, of itself, to set 
aside a sheriii’s sale. There was no fraud proven, or any acts 
or circumstances by which fraud could be inferred. (26 Tex., 
629; 25 Tex., 388, 634; 27 Tex., 677.) 8 

XII. The deed to defendants by Flanagan was made with- 
out consideration, was void as to plaintiff, who was a creditor 
at the time the deed was made, having a judgment lien on 
the land. Judgment in favor of appellant against Flanagan 
was rendered May 7, 1867, and the deed of Flanagan to 
A. D. Tinsley bears date October 1, 18G8. (Paschal’s Dig., 
art. 3876; 10 Tex., 393; 46 Tex., 183; Flanagan v. Pearson, L 
42 Tex., 1.) 

XIU. The appellees cannot plead ignorance of the fraud- 
ulent intention of J. W. Flanagan when they might have 
known it by reasonable diligence. (25 Tex. Supp., 294; 22 
Tex., 672; 15 Tex., 188; 10 Tex., 393; 19 Tex., 259; 16 Tex., 
43; 26 Tex., 561.) 

XIV. The purpose of the grantor being shown, the grantee 
must rebut the presumption of fraud. (27 Tex., 479.) 

XV. When a deed is alleged to be fraudulent, and made to 
hinder and. delay creditors, then the preferred creditor must ’ 





disprove the fraud by showing clearly the existence of the in- 
debtedness, It was not proven that J. W. Flanagan owed 
appellees a dollar, or that there was any community property 
belonging to them as the heirs of Elizabeth Flanagan, er that 
shé was their mother. (10 Tex., 393; 28 Tex., 780; 27 Tex., 
407; 22 Tex., 672; 1 Tex., 178, 191; 25 Tex. Supp., 294; 15 
Tex., 188.) ' 

XVI. The deed to appellees being void, neither they nor 
J. W. Flanagan could complain of the inadequacy of price, 
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y having no interest as against appellant. (29 Tex., 225; 


Tex., 707; 1 Tex., 154; 14 Tex., 583; 42 Tex., 18.) 


Appellees eannot hold by limitation. They hold 


ler J. W. Flanagan. They did not prove title from the 
State, and the deed was void. (Paschal’s Dig., art. 4622; 23 
nh . - 


Pox., 30; 27 Tex., 248; 26 Tex., 730.) 
James H. Jones and Morris & Gould, for appellees. 


Bonner, Associate Justice.—On a former appeal in this 
ease (50 Tex.. $83) it was decided that James W. Flanagan, 
the defendant in execution, inasmuch as he had parted with 
liis title to the property in controversy to appellees, R. B. Flan- 
ngan et a/., before the levy of the execution, was not a proper 


party, and he was accordingly dismissed. 


] 


The present appellees, R. B. Flanagan ef a/., and who were 


the real defendants below and in possession, were held to be 
proper parties defendant, and as such were permitted to contest 
the validity of the execution sale. ) 

In these two particulars the suit now before the court, in 
which appellant Pearson is the plaintiff, differs from that re- 
‘ently decided by us, in which James W. Flanagan was plain- 


vr: 

tiff and appellant Pearson was the defendant in possession. 
They further differ in the following points: That the last- 

named case was tried before a jury and reversed for error in 


»: this was submitted to the court without the inter- 


y 
— * 


vention of a jury. In that case Pearson set up the statute of 


limitations and laches on the part of Flanagan, defendant in 
execution, in the delay in.the institution of proceedings to set 
aside the sale; this he fails to do in the present suit, but the 
appellees, R. B. Flanagan ef «/., plead the statute of limitations 
of three and five years. In that case the evidence shows that 
the title of James W. Flanagan to the property there in con- 
troversy was not recorded at the date of the levy and sale, and 
it was held that this, under the circumstances of that case, may 


have so influenced the price that it should have been submitted 





| 
q 
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Opinion of the court. 

to the jury; in this case the defendants, R. B. Flanagan et a/., 
were in possession by their tenants and had their title recorded. 
In this suit there are the additional issues that the original trust 
deed to A. D. Tinsley from James Flanagan for the use and 
benefit of his minor children, R. B. Flanagan et a/., was void, 
on the ground that it was made to defraud Pearson, a judg- 
ment creditor; and that the deed from H. C. Hunt, assignee 
of the bankrupt estate of James W. Flanagan, to Tinsley, as 
such trustee, made in satisfaction of said trust deed, under the 
order of the United States District Court, was void, because 
Pearson, being a judgment-lien creditor, was not made a party 
to the proceedings. 

In other respects the material issues and evidence in the two 
cases are essentially the same. 

James W. Flanagan had the right to convey the land sub- 
ject to the judgment lien of Pearson, and, in this view of the 
case, the trust deed to Tinsley could not be held to have 
defrauded Pearson of his lien on the land. 

The United States District Court had, under the bankrupt 
act and practice, jurisdiction to make the order that Ilunt, 
as assignee, make deed to Tinsley, as trustee, to the land in 
controversy, in part satisfaction of the alleged indebtedness 
intended to be secured thereby. It was held in a recent case 
decided by this court, (Pope’s Administrators v. Davenport, 
supra, 206,) that the assignee had the power to sell the interest 
of the bankrupt in property to which there was an adverse 
claim, without making the adverse claimant a’party, but with- 
out prejudice to his interest. 

These deeds, then, did not affect the right of Pearson to 
have this land sold to satisfy his judgment lien, and the ques- 
tion returns to the validity of this execution sale. 

The value of the land at the time of this sale was variously 
estimated from $500 to $1,000, and it was bid off by Pearson, 
the plaintiff in execution, for the sum of $10, a price grossly 
inadequate. 

It is contended that this fact, in connection with the irregu- 
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Oninion of the court. 


larity in the levy, being made upon improved lands, when it 
appears from the evidence that the defendant in execution had 
personal property sufficient to have satisfied the same, should 
avoid the sale. (Paschal’s Dig., art. 3775.) 

It is said in the case of Pearson rv. Flanagan, supra, 281, that 
the weight of authority, including that of this court, is, that 


mere inadequacy of price, of itself, is not sufficient to set aside 
] 


a sheriffs sale otherwise valid, but that gross inadequacy of 


price, in connection with slight additional facts showing fraud, 
irregularity, or other cireumstances calculated to prevent the 
property from bringing something like its reasonable value, 
might avoid the sale. (Freem. on Ex., sec. 309; Chamblee v. 
Tarbox, 27 Tex., 139; Allen v. Stephanus, 18 Tex., 658.) 

The reeord here does not show, as it did in that case, that 
James W. Flanagan, defendant in execution, or appellees, R. 
B. Flanagan et al., were guilty of acts or omissions such as 
were held, as regards James W. Flanagan, the defendant in 
execution, should have been submitted to the jury as cireum- 
stances to explain this inadequacy of price. The only thing 
with which Kh. B. Flanagan et al. are chargeable as tending to 
depreciate the price, is, that they are the beneficiaries in the 
alleged fraudulent trust deed to Tinsley. This deed was not 
made to them direct, being minors, but to Tinsley, as trustee, 
for their use and benefit. Whether it was fraudulent or not, 
was one of the issues in the ease. The United States District 
Court acted upon it as though made in good faith. That it was 
thus made, seems virtually to have been decided by the court 
below; and the question of fraud being one peculiarly for the 


jury, or for the court when a jury is waived, we cannot say— 


and particularly in view of the fact that the judgment lien 
was not affected by the deed—that the weight of evidence was 
so greatly against the good faith of the transaction, that the 


judgment should be reversed on this ground. (Briscoe v. 


Bronaugh, 1 Tex., 340.) 
Pearson, the plaintiff in execution, is chargeable with notice 
of the irregularities of the sheriff in making a levy, and al- 
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though a stranger might not be bound by them, he, bein 
purchaser, would be. (Freem. on Ex., see. 340.) 

The court Lelow having held, under the evidence, that the 
irregularity of the levy, in connection with the grossly inade- 
quate price for which the land sold, was sufficient to avoid the 
sale, we do not think, in the light of previous adjudications, 
that, as between the parties now before the court and the 
issues presented, there was error in the judgment for which 
we should reverse it. The same is accordingly affirmed. 
(Taul v. Wright, 45 Tex., 388; Freem. on Ex., sec. 388.) 


AFFIRMED. 


[Opinion delivered December 9, 1879.] 


Crow, Harecaprne & Co. Ev AL. v. Rep River County Bank. 


1. ATTACHMENT CREDITOR — RECEIVER. — A mortgagee of personal 
property to secure a debt above the jurisdiction of the County Court, 
has the right to maintain an action in the District Court to protect 
his interest, as against attachment creditors prosecuting suits in the 
County Court and levying upon the mortgaged goods. It was proper 
in the District Court to appoint a receiver to administer the goods 
subject to the orders of the court and the respective liens to be ad- 
justed in the suit, 

2. INDORSER — MORTGAGE.—That an indorser of the note secured by 
such mortgage is not alleged to have been insolvent, will not defeat 
the right to equitable interposition to protect the property mortgaged. 

3. MORTGAGE—SUFFICIENT DESCRIPTION.—The following description 
of property held sufficient in a mortgage, viz.: ** All goods of whiat- 
ever deseription which we have at Annona, Texas; also the stock of 
goods which we have at Dalby Springs, Bowie county, Texas.”’ 

t. MORTGAGE—AGENCY.—In this case the mortgagor remained it pos- 
session of the goods. The mortgage contained no stipulation for such 
possession, nor authority to the mortgagor to sell the goods. He, in 
fact, did sell, but as the agent of the mortgagees, and accounted to 
them for the proceeds: Held, That the mortgage was not therefor 
void. 

5. DISTINGUISHED.—The case of Peiser v. Peticolas, 50 Tex., 633, distin- 

guished from this case. 
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6. FRAUD.—Where a mortgagor remains in possession and, as agent of the 
morteagee, sells the goods mortgaged to secure a bona-fide debt, and 
applies the proceeds to the payment of the debt, the fact of the mort- 

eagor remaining in possession would not, of itself, render the mort- 


eave void. But such contracts should not be encouraged by courts, 


AppraL from Red River. Tried below before the Hon. 
Joseph Bledsoe. 

Suit was instituted in the District Court of Red River county 
on October 25, 1877, by the Red River County Bank, a corpo- 
ration incorporated on September 24, 1874, under an act of 
the Legislature of April 23, 1874, against W. T. & George 
W. Voiers, T. Tf. Young, J. L. Bryarly & Co., Crow, Harga- 
dine & Co., Gilkerson & Gloss, Rodner D. Wells & Co., Heiden- 
heimer & Bros., and a number of other defendants, on three 
promissory notes for $400 each. 

Plaintiff alleged that the bank was the owner of the notes; 
that they were executed by W. T. & George W. Voiers to 
T. IL. Young, and at the same time a mortgage was executed 
Oh a stock ot goods aut Annona and at Dalby Springs to secure 
their payment; that Young indorsed the notes to appellee; 
that on October 10, 1877, W. T. & George W. Voiers made 
an assignment of the goods mortgaged to J.'T. Fleming; that 
Fleming had taken possession of them, and averring fraud, 


Nan) 


the invalidity, &e., of the assignment; that on or about Octo- 
ber 10, 1877, Crow, Tlargadine & Co. and other creditors 
named sned out attachments in the County and Justices’ Courts 
of Red River county in their favor against W. T. & George 
W. Voiers, and had them levied on by the sheriffs named upon 
the goods mortgaged, and that the other creditors named of 
W.T. X George W. Voiers who had hot attached had threat- 
ened to do so, and were then preparing their papers. Plaintiff 
set up its lien by virtue of the mortgage; that the goods were 
liable to waste by being tied up in complicated litigation, and 
that the security for the debt would be lost, XC, Plaintiff 
prayed for a writ of injunction against all of the defendants, 
asked that a receiver be 


and 


ap] outed. 
i 
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Statement of the case. 

On October 24 the court granted the injunction, fixed the 
bond, and appointed a receiver. 

The assignee set up the following defenses: General and 
special demurrer, general denial, and special answer attacking 
the mortgage for fraud, insufficiency, &e., and averring the 
good faith and validity of the assignment, and moved to dis- 
solve the injunction and sustain the assignment. 

The attaching creditors set up the following defenses: (1) 
Plea to the jurisdiction of the court; (2) general and special 
demurrer; (8) general denial; (4) special answer—averring 
fraud in the mortgage, the relations of Voiers and Young to 
the appellee, the excessive amounts of goods mortgaged; that 
the possession remained in the mortgagors, &¢.; and moved to 
dissolve the injunction. 

Appellants also demurred generally and specially to the 
assignee’s answer, and averred fraud and invalidity in the 
assignment. The court dissolved the injunction. 

On November 27 the appellee amended the petition and 
moved to reinstate the injunction. 

On December 13 the appellants amended their auswer, set- 
ting up that they had instituted suits in the County and Jus- 
tices’ Courts; that the injunction had been dissolved, and 
asked that the receiver be ordered to turn over the proceeds 
of the goods, &e. 


J. H. McLean, W. H. Bagby & Co., and E. H. Britton inter- 


defendants Voiers to be sold on commission. A jury was 
waived, the cause submitted to the court, and judgment ren- 
dered for appellee for the amount of the debts against W. T. 
& George W.Voiers and Young, foreclosing the mortgage 
on the goods, ordering the receiver to pay over the proceeds 
to appellee, giving judgment in favor of the intervenors ‘or 
their amount of goods sold by the receiver, and reinstating 
and perpetuating the injunction. 

The appellants Crow, Hargadine & Co., Gilkerson & Gloss, 





vened, and claimed a portion of the goods in the hands of 
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Argument for the appellee. 
and Claflin, Allen & Co., moved for new trial, excepted to the 
rulings of the court, assigned errors, and appealed. 


T. ¢ C. 8. Todd, for appellants. —The original briefs filed 
by appellants’ counsel have not been received, but in a sup- 
plemental brief, after obtaining leave to cite additional author- 
ities, they cited Peiser v. Peticolas, 50 Tex., 638. 


Sims & McDonald, for appellee. 

I. The mortgage, as executed, was a valid legal instrument 
in law and in fact, because (1) the consideration for the mort- 
gage was Voiers’ indebtedness to the bank for $1,200; (2) 
Young was an accommodation indorser; (3) the mortgagors 
considered themselves solvent at the execution of the mort- 
gage, but not at the execution of the assignment and when 
the goods were attached; (4) there was no pressing indebted- 
ness at the time of the execution of the mortgage except the 
bank debt; (5) the property mortgaged, under the cireum- 
stances, Was not excessive in amount; (6) the mortgage was 
not given on all the property of mortgagors, George W. Voiers 
having real estate, bank stock, and personal effects not included ; 
(7) the goods, &e., were left in the hands of W. T. Voiers, as 
the agent and clerk of the bank, to sell and pay the proceeds 
to the bank; (8) the account was kept, and the proceeds of 
the goods sold were paid to the bank; (9) the court deducted 
the amount of goods sold from appellee’s claim; (10) the 
mortgage was made in good faith to secure the bank, and not to 
hinder, delay, or defraud creditors ; (11) the goods added were 
to fill up the stock—were a separate transaction; the goods 
were not mixed, and were settled for by W. T. Voiers with the 
parties from whom they were purchased. (Lucketts r. Town- 
send, 3 Tex., 129; Gregg v. Gregg, 33 Tex.,470; Hall v. Hall, 
11 Tex., 547; Baldwin v. Peet, 22 Tex., 715; Herm. on Chat. 
Mort., pp. 105, 108, 234, 244, 245, 253-255, 248, and author- 
ities cited in note; Kleine v. Katzenberger, 20 Ohio St., 110; 
Ford v. Williams, 24 N, Y., 359; Conkling v. Shelley, 28 N. ze 
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360; Bump on Fraud. Con., 73; Forbes rv. Parker, 16 Pick., 


IN 


462- Shurtleff v. Willard, 19 Pick., 202; Bullock v. Williams, 


16 Pick... 33; Th ugl les v. Cory, 20 Towa, 399; MeGavran +. 


Haupt, 9 Iowa, 85; Smith v. Moore, 11 N. IL, 55; Barker 

Hall, 13 N. H., 298; ~snetetane v. Johnson, 2 Chand., (Wis..) 
160; Clary v. Frayer, 8 Gill & J., 398; Hambleton’s Executor 
v. Hay ward, 4 Harr. & J., 443; Coane v. Perkins, 4 Dev. Law, 


50; MeGowen v. Hoy, 5 Litt., 239; Laughlin v. Ferguson, 6 
Dana, 120; Saunders rv. Pepoon, 4 Fla., 465; Robinson v. El- 
liott, 22 Wall., 513; Miller v. W tson, 40 Mo., 97; Forkner 
vr. Stuart, 6 Grat., 197; Curd vr. Miller’s Executors, 7 Grat., 
185; Briggs v. Parkman, 2 Mete., - Jones ». Huegeford, 
} Mete., 515; Macomber vr. Parker, 14 Pick., 497; Barnard ¢. 
Eaton, 2 Cush., 294; Cobb v. Farr, 16 Gray, 597; Codman v. 
Freeman, 3 Cush., 306; Abbott +. Goodwin, 20 Me., 408; 
Mitchell v. Winslow, 2 Story, 635; Stedman rv. Vickery, 42 
Me., 132; Gay v. Bidwell, 7 Mich., 519; Brett vr. Carter, 3 
Cent. Law Jour., 286.) 


58 


II. Injunction was the proper remedy. (Click v. Stewart, 
36 Tex., 280; High on Injunc., arts. 12, 25; Crews v. Burcham, 
1 Black, 352.) 

If. If the goods had remained in the hands of the assignee 
and been sold, or had the sheriff been permitted to sell them 
by piecemeal, appellee would have been remediless. 

IV. The mortgagors had the right to prefer a creditor. 
(Van Hook v, Walton, 28 Tex., 76; Baldwin v. Peet, 22 Tex., 
716; Burrill on Assign., pp. 88, 89.) 

V. This was a proper case for the appointment of a receiver. 
(Shulte v. Tloffman, 18 Tex., 681; Davis v. Gray, 16 Wall, 
218; Edwards on Receivers in Chancery, pp. 64, 182.) 


Bonner, Associate Justice.—We are of the opinion that 
the plea to the jurisdiction of the District Court was not well 
taken. This court, and not the County Court, had jurisdiction 
of the demand of appellee, the Red River County Bank, the 
amount of the principal being $1,290. 
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1e petition of the bank — | that the property mortgaged 
to secure this debt had been seized under writs of attachment 
from the County Court, dik were subordinate to the lien of 


the m rigage ; that the same was liable to waste, &e. The 





bank could not intervene in the attachment suits for want of 
jurisdiction in tl 
ally remediless unless the jurisdiction of the District Court could 


be restrained from further 


1e County Court over its claim, and was virtu- 


be invoked and the other creditors 
proceedings under their attachments until the respective rights 
of all t the parti s could be ascertained. This was sought to be 

ed by the suit in the District Court, in which all the ered- 
itors were made ais and the property protected by the 
appol intment of a receiver. 

This jurisdiction is analogous to that exercised by a court of 
chancery, where Hs juris liction is separate from that of a court 
law, by which it is the common practice to enjoin proceed- 
at law, though nae in a court of equal dignity, but inade- 
quate to administer the appropriate relief until the rights of the 
parties could be ne hen 

By express constitutional provision, the District Court has 
power to issue writs of injunction and all other writs necessary 
to enforce its own jurisdiction. (Const. of 1876, art. 5, see. 8.) 

The fact that T. M. Young, the indorser of the notes, is not 


alleged to be insol 


vent, would not defeat the right of the bank 
to ask the « quitable interp sition of the court, as it had the 
‘ly upon the security given by the mortgage. Pas- 
ehal’s Dig., art. 1479; Delespine v. Campbell, infra, 4.) 
The second and fourth errors assigned raise the question of 
the validity of the mortgage for want of certainty in the de- 
scription of the property mortgaged. This is as follows: “ All 
of the stock of dry goods, groceries, &e., and all goods of what- 
ever description which we have at Annona, Texas; also the 
stock of goods which we have at Dalby Springs, Bowie county, 
Texas.” 

The deseription of the prop we mortgaged should be so suf- 


ficiently certain that it can be reasonably identitied from oth 
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similar articles, and should be such as would enable third par- 
ties to ascertain the same by the aid of those inquiries which 
the mortgage itself indicates and directs. (Herm. on Chat. 
Mort., see. 37.) 

If thus certain, then a schedule or other specific description 
need not be given, however advisable that this be done. (Linn 
v. Wright, 18 Tex., 317.) 

The following description of property contained in a mart- 

. gage has been decided to be suflicient: “All the dry & ods, 
boots and shoes, millinery goods, and gentlemen’s furnishing 
goods, and stock in trade then in the store occupied by the 
mortgagors.” (Conkling v. Shelley, 28 N. Y., 360; Gardner 
v. McEwen, 19 N. Y., 123.) 

The mortgage under consideration does not purport to con- 
vey an undefined part of a stock of goods, but all of the goods, 
groceries, &c., belonging to the mortgagors in two certain 
named places. Although the description is not so certain as 
would be desirable, yet, we think, sufficiently so for the prop- 
erty, upon inquiry, to be found and identified; and in view of 
this, and in the light of the above authorities, we are of opin- 
ion that the mortgage should not be held void for want of suf- 
ficient description. 

Under the fifth alleged error, the appellants submit the ques- 
tion, that the mortgage is void in law without regard to the 
bona fides or mala fides of the parties, and also that it is void in 
fact. 

In the case of Peiser v. Peticolas, 50 Tex., 638, this court 
decided that a mortgage upon a stock of goods, when the mort- 
gagor retains possession and, with the knowledge and consent 

of the mortgagee, sells them in the usual course of trade, and 

applies the proceeds to replenish the stock, and not to the pay- 
ment of the debt, was void as being against public policy and 
inconsistent with the true purposes of a mortgage; that if the 
intent and purpose of the parties to make such a mortgage are 
manifest from the terms of the instrument itself, it should be 
declared void by the court; that if not thus shown, then it is a 
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question of fact for the jury, who should find against the valid- 
Ky of the mortgage, if this intent and purpose are shown by 
uncontradicted testimony. 

The mortgage in this case is in the usual form, and does not 
contain any stipulation that the mortgagors should remain in 
possession of the goods and sell them in the usual course of 
trade, and apply the proceeds to their own benefit or to the 
purchase of other goods. 

The testimony tended to prove, that though the mortgagors 
remained in possession and sold the goods, they did so as agents 
of the mortgagees. , 

If a mortgage be given on a stock of goods to secure a bona- 
fide debt, the fact that the mortgagors remained in possession 
and sold the same as agents of the mortgagees, and applied 
the proceeds to the payinent of the debt, would not, of itself, 
render the mortgage void. Such contracts should not be en- 
couraged by the court, as they have a tendency to throw open 
too wide the door for possible fraud. One objection to them, 
however, would be obviated if the mortgagee be held account- 
able for a proper disposition of the property and application 
of the proceeds. 

In this case, the bank was charged by the jadgment below 

with the amount of the proceeds of the goods sold. 
The testimony further tended to prove, that though other 
purchases were made of staple articles for the purpose of mak- 
ing the mortgaged stock salable, they were not mixed with the 
original stock, and that the proceeds of the sale of the same 
were kept separate and applied to their payment. 

Although there were strong badges of fraud connected with 
the transaction, yet they did not necessarily constitute such legal 
fraud as would have authorized the court below to declare the 
mortgage void as a question of law, and the facts of the case 
do not come within that of Peiser v. Peticolas, 50 Tex., 638. 
(IIerm. on Chat. Mort., sec. 103.) 

Whether the mortgage was fraudulent in fact, was directly 
submitted to the court, and we cannot say that the weight of 

24 
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evidence was so strong against the good faith of the transaction 


as, under the rules of practice, would authorize us to reverse 
the judgment. The same is accordingly affirmed. 


AFFIRMED, 


[Opinion delivered December 12, 1879.] 
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W. W. Puetps v. James D. Epwarps. 


1. LIEN FOR MACHINERY.—The act of November 17, 1871, secured to 
the vendor of machinery w& lien for unpaid purchase-money, both on 
the machinery and on the land with which it is necessarily connected, 
on compliance with the terms of that act. 

2. LIEN.—To hold that the lien of one who furnished machinery to an- 
other, which was necessary to make available his property on which 
it was erected, should be subordinated to the lien for the unpaid 
purchase-money for the land on which it is placed, (it not appearing 
that the machinery was such a fixture as a lessee would not have the 
right to remove.) would be in restraint of trade and against sound 
principles of equity. 


Appeal from Brazoria. Tried below before the Hon. Wil- 
liam H. Burkhart. 

Suit was brought March 30, 1878, by James D. Edwards 
against A. Ward and E. C. Dewey for a balance of $2,257, 
with eight per cent. interest per annum from August 10, 1877, 
due for certain machinery, known as a steam train, sold by 
plaintiff Edwards to Ward & Dewey on June 27, 1877, and 
placed in the sugar-house on the Lake Jackson plantation, in 
Brazoria county, Texas, operated by Ward & Dewey. 

Plaintiff alleged that he had done what was requisite under 
the law to fix his mechanic’s lien on the sugar-house and 
machinery therein on the Lake Jackson plantation and fifty 
acres of the adjacent land; that James A. Baker, W. B. Botts, 
Ira H. Evans, Galusha A. Grow, and William Walter Phelps 
claimed some interest in the Lake Jackson plantation, and 
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made them defendants. Plaintiff prayed for judgment against 
Ward & Dewey for his debt and interest, and for. foreclosure 
of the mechanic’s lien claimed in the petition, and an order 
for sale of the property on which the lien was claimed. 

Baker, Botts, Evans, and Grow filed answers disclaiming 
any interest in the suit or plantation. Ward & Dewey made 
default. 

The defendant, William Walter Phelps, filed a general de- 
murrer to plaintiff’s petition, and answered, denying all alle- 
gations in the plaintiff’s petition, except as specially admitted 
in the answer. 

He alleged that on the 29th of December, 1873, he owned 
the Lake Jackson plantation, and on that day sold it to de- 
fendants, Ward & Dewey; that they still owed him on the pur- 
chase-money four notes for $7,000 each, less a credit on one 
of the notes of $4,207.22, each note bearing eight per cent. 
interest per annum from May 10, 1877, up to which time. the 
interest had been paid; that the notes were secured by decd 
of trust, executed by Ward & Dewey, on the plantation and 
improvements thereon, on December 29, 1873, which deed of 
trust was placed on record in the reeord of deeds and mort- 
gages for Brazoria county long before the 27th of June, 1877, 
and that plaintiff had notice thereof when he sold the ma- 
chinery to Ward & Dewey. 

Defendant Phelps further alleged that if the plaintiff had 
ever sold and furnished to Ward & Dewey the machinery 
as alleged by plaintiff, the same was now a fixture on the 
Lake Jackson plantation; that the machinery was sold, if at 
all, by plaintiff to Ward & Dewey, and placed and erected by 
them on the Lake Jackson plantation, as fixtures, without the 
consent or knowledge of defendant. 

The defendant Phelps prayed that in the event that the ma- 
chinery, sugar-house, and fifty acres of land should be decreed 
to be sold to pay plaintiff’s claim, that the sale be directed to 
be made subject to Phelps’ deed of trust for the purchase- 
money. 
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On the trial in the court below, a jury was waived, and the 
court, after hearing the pleadings and evidence, dismissed the 
defendants who had disclaimed, and rendered judgment for 
plaintiff against Ward & Dewey for the amount of Ins debt 
and interest against all the defendants, and foreclosed the lien 
claimed by plaintiff on the steam train, and directed the same 
to be sold to pay plaintiff’s debt. 

Phelps brought the case up by writ of error. 

The evidence showed that the steam train was sold and de- 
livered by plaintiff to the defendants, Ward & Dewey, in June, 
1877, and shortly thereafter was put up in the sugar-house on 
the plantation. 

Defendant Phelps proved the sale and conveyance by him 
to Ward & Dewey, of the Lake Jackson plantation, on Decem- 
ber 29, 1873, as alleged in Phelps’ answer, and that Ward & 
Dewey still owed him a balance of about $30,000 for the plan- 
tation, for which notes had been executed by Ward & Dewey, 
as alleged in Phelps’ answer, and that Phelps now held and 
owned the notes. It was also proven by defendant that, to 
secure the notes, Ward & Dewey had executed to Phelps a 
deed of trust on the plantation, as alleged in his answer, and 
that the deed of trust was recorded in brazoria-county record 
of deeds and mortgages shortly after its execution, and before 
June, 1877. 

Defendant Phelps also proved that there was and is a shed 
to the sugar-house on said plantation; that under this shed 
there is erected, within four feet of the sugar-house, a brick 
furnace, built from the ground up; that in this furnace, and 
fixed therein with brick and mortar, there is a large iron boiler; 
that these—the boiler and shed over it—were erected since 
or about the time of the purchase of the steam train, and were 
not connected with any of the machinery except the steam 
train; that on the side of this boiler there are iron flanges, 
being part of the boiler; that the steam train furnished by 
plaintiff, as above stated, consists of copper piping and copper 
pans, and the same is placed in said sugar-house. 
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Defendant Phelps also proved that the Lake Jackson plan- 
tation is a sugar plantation, and that said sugar-house and 
machinery, or other similar arrangement, are necessary to 
take off and prepare for shipment and market the sugar crops 
raised on the plantation. 


M. W. Garrett and Baker § Botts, for plaintiff in error.—The 
machinery called a steam train, for the purchase-money of 
which plaintiff sued, was a fixture on the Lake Jackson planta- 
tion, and the lien of defendant Phelps thereon, under his deed 
of trust for the purchase-money of the plantation, was superior 
and prior to plaintiff’s alleged lien, and should have been so 
held and adjudged by the court. 


A. P. Me Cormici:, for defendant in error. 


Bonner, Assocrate Justice.—The statute under which Ed- 
wards, the defendant in error, claims a lien on the machinery 
furnished by him to Ward & Dewey, gives such lien both on 
the machinery furnished and on the land with which it is 
necessarily connected. (Paschal’s Dig., art. 7112.) 

The question does not necessarily arise in this case, as to 
what are the respective equities of a previous vendor of im- 
proved lands who retains his lien for the unpaid purchase- 
money thereon, and of another party who subsequently fur- 
nished material, machinery, or fixtures by which this property 
had been improved, and which was so connected therewith 
that they could not be severed without permanent injury to 
the freehold. 

This judgment subjects the machinery only which was fur- 
nished by Edwards to be sold to satisfy his lien, and not the 
land and the improvements which were previously placed 
thereon. 

The machinery thus furnished seems to have been neces- 
sary to the successful operation of the sugar-mill, purchased 
by Ward & Dewey from Phelps, plaintiff in error, and it does 
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not appear but what it was of that character of fixtures which 
a lessee would have a right to remove after the expiration of 
his lease; or but what Phelps still has the same security for 
his debt which he had at the time of his sale, and that conse- 
quently his rights are not affected. 

To hold, in such a ease as this, that the lien of one who fur- 
nishes machinery to another necessary to make available his 
property, should be subordinate to the lien for the unpaid pur- 
chase-money for this property, would, we think, be in restraint 
of trade and against sound principles of equity. 

There being no apparent error in the judgment below, the 
same is affirmed. 

AFFIRMED. 


[Opinion delivered January 9, 1880.] 


W. E. Goopricu vy. Tuomas O’ Connor. 


DESCENT AND DISTRIBUTION—HEIRS—STATUTE CONSTRUED.—Under 
an act of the Legislature passed in 1856, land certificates were granted 
‘**to the heirs’? of one who died in Mareh, 1836: Weld, That those 
who would have been entitled to inherit as heirs under the laws in 
force in 1836, were entitled to the legislative grant, and not those who 
were made heirs under the laws of descent and distribution ip force in 
"1856, when the act was passed. 


APPEAL from Victoria. Tried below before the Hon. LH. 
Clay Pleasants. 
The opinion states the case. 


Lackey & Stayton, for appellant. 

I. Land granted by virtue of a headright certificate issued 
to the heirs of one who fell at Goliad on the 27th day of March, 
1856, in the Fannin massacre, the mother of the decedent being 
dead at the time of his death, vested in the father of the de- 
ceased, to the exclusion of his brothers and sisters. (Paschal’s 
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Dig., arts. 4150, 4157 4161; Organic act of Provisional Gov- 
ernment, art. 15; General Provisions, Const. of Rep. of Texas, 
sev. 10; Warnell v. Finch, 15 Tex., 163; Barclay v. Cameron, 
25 Tex., 241; Dunean rv. Veal, 49 Tex., 604; Prendergast r. 
Anthony, 11 Tex., 167; Hansford v. Minor’s Heirs, 4 Bibb, 
385.) 

If. The special act of the Legislature was not the origin or 
basis of the right of the heir of Charles 8. Tlardwick to the 
certificate with which the land in controversy was located, 
but was simply a direction to the commissioner of the land 
office to issue the certificate without requiring evidence such 
as was contemplated by articles 4157 and 4166 of Paschal’s 
Digest. 

III. If the special act of the Legislature approved February 
7, 1856, was the basis of the right to the headright certificate 
under which the land in controversy was granted, then the 
person upon whom the law, as it was at the time of the death 
of Charles 8. Ilardwick, cast his estate immediately upon his 
death was the only person who can be said, in a legal sense, to 
be his heir. (25 Tex., 241; Hansford v. Minor’s Heirs, 4 Bibb, 
385.) 


Glass & Callender, for appellee. 

I. We deny appellant’s first proposition, and say, in regard 
to the headright in controversy, that when Charles 8. Hard- 
wick died there was no right in him to any headright certiti- 
eate which could descend to or vest in his father, or in any 
other person. 

The record shows that Charles 8S. Hardwick perished with 
Colonel Fannin, in the massacre at Goliad, in March, 1836. 
It shows nothing else in regard to him, except who were his 
next of kin. The court judicially knows that the massacre 
occurred on March 27 of that year. There is nothing in the 
record to show how or when or why Charles 8. Hardwick came 
to Texas; nothing to show whether he was here at the time of 
the adoption of the Provisional Government, in November, 
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1835; or at the Declaration of Independence, March 2, 1836; 
or at the adoption of the Constitution of the Republic, March 
17, 1836; or that he was, when he died, within the provis-ons 
of any law then existing which entitled him to a headright cer- 
tificate. (Art. 15 of Prov. Gov't, Paschal’s Dig., p. 27; see. 
10 of Const. of Republic, Paschal’s Dig., p. 27.) 

Il. We deny the second proposition of appellant, and say 
that the headright and other certificates issued to “the heirs” 
of those who fell with Fannin, Travis, &c., did not vest in 
such heirs by any right of inheritance from those who fell; 
that the persons who took under the designation of “heirs” 
did not hold from their ancestors, but held as the immediate 
grantees of the government; and that the special act of 1856 
is the only legal basis of the right of the heirs of Charles 8 
Hardwick. (Warnell r. Finch, 15 Tex., 163; Causici v. La 
Coste, 20 Tex., 286.) 

Ilowever meritorious the services of Charles 8. Hardwick 
may have been, there is nothing in the record to show that they 
were performed under any contract with the Republic, or that 
they imposed any obligation upon the government which the 
law recoguized; and therefore the grant made in considera- 
tion of those services must be regarded, in a legal sense, merely 
as an act of sovereign grace on the part of the political power, 
and as conferring a pure donation. (Causici v. La Coste, 20 
Tex., 286.) 

The fact that a special act was obtained for the relief of the 
heirs of Charles 8. Hardwick raises the presumption that they 
were not able to bring themselves within the provisions of the 
general law granting certificates to the heirs of those who fell 
with Travis, Fannin, &c., and theretore they applied to the Leg- 
islature for a special grant; and the proper inquiry is, Whom 
did the Legislature intend to designate by the term “ heirs” in 
the special act of 1856? It is reasonable to presume that they 
meant all those who were “heirs” according to the law as it 
then stood, and who probably were the parties at whose request 
the special law was passed. 
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III. Courts construe the word “ heirs,” in grants and statutes, 
to mean the parties who could take as heirs at the death of the 
ancestor, only where there was some right in the ancestor which 
the law could recognize, and which could descend and vest at 
his death, and not where a mere donation is, long afterwards, 
made to the kindred of the deceased. 


Govutp, Associate Justice.—Under a special act of the Leg- 
islature approved February 7, 1856, entitled “An act for the 
relief of the heirs of Charles 8. Hardwick,” the commissioner 
of the general land office was “ authorized and required to issue 
to the heirs of Charles 8. Hardwick” a headright certificate for 
one-third of a league, a bounty warrant for nineteen hundred 
and twenty acres, and a donation warrant for six hundred and 
forty acres, “in consideration of the said Charles 8. Hardwick 
having fallen with Fannin at Goliad, said certificates, when 
issued, to be located, surveyed, and patented as other certiti- 
cates of a similar character.” The single question presented 
for our decision is, whether the headright certificate issued un- 
der this special act became the property of the father of Charles 
8. Hardwick, he being, under the law in force on March 27, 
1836, the date of his son’s death, his sole heir; or whether it 
became in part the property of the brothers, sister, and daughter 
of a deceased sister of said Charles, who, under the law of de- 
scent in force at the date of the special act, would have been 
heirs jointly with the father, had the death occurred then. Our 
opinion is, that the word “heirs” in the special act refers to 
him or them entitled to the estate under the law of descent in 
force at the time of the death. Such we regard as the natural 
and ordinary signification of the word as used in the statute, 
and so far from seeing in other legislative provisions bearing 
on the subject any reason for giving the statute a different con- 
struction, our opinion is that they tend to establish it. 

The land in controversy was patented to the heirs of Charles 
8. Hardwick by virtue of the headright one-third of a league 
certificate, and the plaintiff having shown title to the certificate 
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from the sole heir, the court erred in awarding to him only 
one-half of the tract. No question has been presented as to 
any equity growing out of services rendered by the vendors 
of O’Conunor in procuring duplicates of lost certificates, or in 
locating and procuring patent for the land. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 9, 1880.] 


QO. P. Rem y. Yenxacto FERNANDEZ. 


1. APPEAL BOND.—A bond, filed as an appeal bond, which fails to bind 
the obligors for the payment of all the costs which have aecrued in 
the court below, or which may accrue in the appellate court, and 
Which fails to stipulate for the payment of ‘tall such damages as” 
the appellate court **may award against”? the appellant, is neither 
a cost bond nora supersedeas bond; and the stipulation in the bond to 
perform the judgment, seutenee, or decree of the Supreme Court is 
not, of itself, sufficient. 

2. SYATUTORY BOND.—-When the conditions of a statutory bond are 
clearly and definitely stated in the law, if the bond does not literally 
follow the statute, it must fully and clearly embrace all the conditions 
prescribed by it. 

3. STATUTES CONSTRUED.—See construction of the statute regulating 
appeal bonds, and the suggestion that a more strict observance of its 
provisions will be exacted. 


AppgEaL from Webb. ‘Tried below before the Hon. John 
Russell. 

The judgment from which O. P. Reid attempted to appeal 
was rendered during the Spring Term, 1879, of the Webb- 


a 


C. 


county District Court. 
The following is the instrument filed as an appeal bond, and 
which received construction in the opinion : 
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“QO, P. Rei 
vs. No 205. 
Yanacto FERNANDEZ. 





Whereas Ygnacio Fernandez recovered a judgment in the 
District Court, holden in and for the county of Webb, on the 
14ih day of October, A. D. 1879, against O. P. Reid, for the 
sum of $887.67, value of property of defendant seized by 
plaintiff, and other damages to defendant, after deducting 
amount claimed against said defendant in plaintiff’s pleadings, 
besides costs of suit, from which judgment the said O. P. Reid 
has appealed to our Supreme Court: Now, therefore, we, O. 
P. Reid, as principal, and P. Floyd and Justo Guerra, as sure- 
ties, acknowledge ourselves bound to pay to Ygnacio Fernan- 
dez the sum of $1,876.34, conditioned that the said O. P. 
Reid shall prosecute his appeal with effect, and perform the 
sentence, judgment, or decree of the Supreme Court in case 
the decision of said court shall be against the appellant. 

Witness our hands this 30th day of October, A. D. 1879. 

(Signed) O. P. Rem. 
P. FLoyp. 
JusTO GUERRA. 
Approved: W. H. Mowry, 
Clerk Dist. Court, W. C.” 


The judgment was rendered April 25, 1879. Appeal bond 
was executed November 3, 1879. 

The tollowing articles of the Revised Statutes receive con- 
struction in the opinion: 

« Art. 1400. The appellant or plaintiff in error, as the case 
may be, shall execute a bond, with two or more good and 
sufiicient sureties, to be approved by the clerk, payable to the 
appellee or defendant in error, in a sum at least double the 
probable amount of the costs of the suit of both the appellate 
court and the court below, to be fixed by the clerk, condi- 
tioned that such appellant or plaintiff in error shall prosecute 
his appeal or writ of error with effect, and shall pay all the 
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costs which have accrued in the court below, or which may 
accrue in the appellate court. 

“ Art. 1404. Should the appellant or plaintiff in error, as the 
case may be, desire to suspend the execution of the judgment, 
he may do so by giving, instead of the bond, or affidavit in 
lieu thereof mentioned in the four preceding articles, or in 
addition to such bond, a bond with two or more good and 
suflicient sureties, to be approved by the clerk, payable to the 
appellee or defendant in error, in a sum at least double the 
amount of the judgment, interest and costs, conditioned that 
such appellant or plaintiff in error shall prosecute his appeal 
or writ of error with effect; and in case the judgment of the 
appellate court shall be against him, that he shall perform 
its judgment, sentence, or decree, and pay all such damages as 
said court may award against him.” 


A. M. Me Lane, tor appellant. 


Edmund J. Davis, for appellee, filed on January 5, 1880, his 
motion to dismiss the appeal, because no lawful appeal bond 
had been executed, as follows, viz.: 

« Now, in the above case, comes appellee, Ygnacio Fernandez, 
and moves the court to dismiss the appeal of same, and to sus- 
tain such motion shows the following grounds: 

“1, Because no lawful appeal bond has been filed herein, it 
appearing that the bond filed is defective in that it fails to 
contain an obligation to pay all such damages as this court 
may award against appellant, as required by law. 

“2. Because the brief filed herein by appellant is defective, 
and is not in compliance with rules numbered 29 to 56, inclu- 
sive, of this court.” 


Moore, Cuter Justrce.—The embarrassment occasioned by 
the different conditions presented in our former statutes, upon 
which judgments of the District Court might be brought by 
appeal and writ of error to this court, bas been the subject of 
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frequent comment. It was the evident purpose of the Revised 
Statutes to simplify the law regarding this matter, and relieve 
parties desiring to remove cases to this court from doubt and 
uncertainty as to the character of bond they are required to 
give for this purpose. 

By the law in force when this judgment was rendered, if 
bond is required for the removal of it to this court for review, 
the party desiring to do this is required to give either a bond 
for cost or a supersedeas bond. The condition of the first is, 
that appellant or plaintiff in error, as the case may be, “shall 
prosecute his appeal or writ of error with effect, and shall pay 
all costs which have accrued in the court below, or which may 
accrue in the appellate court”; while the condition of the sec- 
ond is, that the appellant or plaintiff in error “ shall prosecute 
his appeal or writ of error with effect; and in ease the judg 


_ 


ment of the appellate court shall be against him, that he shall 
perform its judgment, sentence, or decree, and pay all such 
damages as said court may award against him.” 

The bond given in this case manifestly does not conform to 
the statutory requirements of either a cost or supersedeas bond. 
If intended as a bond for cost, it is clearly defective in not 
binding the obligors for the payment of all the costs which 
have accrued in the court below, or which may acerue in the 
appellate court; and if it was intended as a supersedeas bond, 
it is defective for the omission of the stipulation to “ pay all 
such damages as” the appellate court “may award against” 
the appellant. (Rev. Stats., ch. 19, arts. 1400-1404.) I 
answer to this objection to the bond, for the omission of this 


tis no 


condition, to say that the payment of damages awarded by the 
Supreme Court is virtually included in the obligation to per- 
form the judgment, sentence, or decree of the court, should 
the same be against the appellant. Both conditions are re- 
quired by the statute to perfect the appeal, and it is not for 
the court to say that they are unnecessary. 

When the conditions of a statutory bond are clearly and 
definitely stated in the statute, we think the bond, if it does 
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not literally follow the statute, must fully and clearly embrace 
all the conditions prescribed by it. If parties will not take the 
trouble of examining the statute when they are required to 
execute such bonds, and conform to its requirements, they 
must attribute their failure to secure the relief which they 
might be entitled to by giving the proper bond, to their negli- 
gence or over-contidence in themselves. 

We do not make these observations because they are sup- 
posed to have any special reference to this case. The bond 
here in question conforms to the requirements of a supersedeas 
appeal bond under the former statute. (Paschal’s Dig., art. 
1491.) The defect in it is, no doubt, to be attributed to the 
fact that the change in the conditions of a supersedeas bond 
made by the Revised Statutes was not generally known to the 
profession at the time this bond was executed. The purpose 
of our observations is to impress upon parties required to give 
such bonds the necessity, in all instances, of examining the 
statute under which they are given before executing them, and 
to indicate to the profession that bonds for the removal of 
cases into this court having been so greatly simplified, we 
shall, in future, require a more strict observance of the statu- 
tory requirements than has possibly, in some instances, been 
heretofore deemed absolutely essential. 


DISMISSED. 


[Opinion delivered January 9, 1880.] 


JAMES T. STovaALt ET AL. v. N. M. CARMICHAEL. 


1. ‘TRESPASS TO TRY TITLE—T'ENANT IN COMMON.—Prior to the adop- 
tion of the Revised Statutes, a tenant in common might recover the 
entire premises as against a mere wrong-doer, although the petition 
failed to disclose the extent of the plaintiff’s interest, or that he was 
but a part owner. 
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2. TRESPASS TO TRY TITLE—LIMITATION.—The institution of a suit in 
trespass to try title, in 1876, by a part owner of land, there being 
nothing in the petition to indicate that it was brought also in behalf 
of any other part owner, did not operate to stop the running of the 
statute of limitation as against others than himself. 

3. CASE APPROVED.—Butleson v, Burleson, 28 Tex., 410, approved. 

4, TENANT IN COMMON — LIMITATION.—Where one of two tenants in 
conunon is under some disability which prevents the running of lim- 
itution against him, the other tenant is not protected from the effect 





of limitation; and in such case the party under disability, and not 
barred, cin recover only his own moiety. 

5. TENANT IN COMMON—ESTOPPEL.—While the beneficial acts of a ten- 
ant in common will inure to the benefit of his co-tenants, as will his 
own, in the absence of evidence to the contrary, it is also true that 
by the institution of an unsuccessful suit he binds no one but him- 
self, and other joint owners are not estopped by a judgment against 
him. 

6. TENANT IN COMMON—JUDGMENT.—In a suit by one tenant in ecom- 
mon against another, the judgment should leave both in possession, 
since neither is entitled to exclusive possession. Prior to the adop- 
tion of the Revised Statutes, a plaintiff who established an undivided, 
though indefinite, interest in land, was entitled toa judgment placing 
him in possession with the defendant, whose right to an interest in 
the Jand had also been established. 

AppEAL from Fayette. Tried below before the Hon. L. W. 
Moore. 

Suit in trespass to try title, as well as for damages, brought 
by James T. Stovall, in the District Court of Fayette county, 
on the 24th day of April, 1876, against N. M. Carmichael, to 
recover three hundred and twenty acres of land situated in 
Fayette county, patented to the heirs of M. B. Tatum on March 
7, 1867. 

On May 13, 1878, Archibald Stovall and twelve others came 
in and made themselves parties plaintiff, claiming interests in 
the land in controversy as tenants in common with the original 
plaintiff. 

In asecond supplemental petition the minority and marriage 
of some of the plaintiffs were set up. 

The pleading of the defendant consisted of a general de- 
murrer, general denial, and plea of not guilty, and subse- 
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Argument for the appellants. 
quently pleas of the three, five, and ten years’ statute of limit- 
ations and the suggestion of improvements made in good faith. 

On the 31st day of May, 1878, a jury was waived, the cause 
submitted to the court, and a judgment rendered in favor of 
the defendant. The motion for a new trial having been over- 
ruled, the plaintifis appealed. 

The evidence in behalf of the plain tifis showed that Joseph 
b. Tatum and his brother, M. B. Tatum, were killed at Fan- 
nin’s massacre, on the 27th day of March, 1836; that the land 
in controversy was granted to the heirs of M. B. Tatum be- 
eause of his military services; that they were unmarried, had 
id- 


no brother or sister living, and that their parents and grat 
parents on their father’s side were dead, and that they lefi 


uncles and aunts on the paternal side, from whom the plaintiffs 
are descended, they being first and second cousins of J. B. and 
M. B. Tatum. 

The defendant's evidence, under his plea of limitation, showed 
that If. M. Carmichael conveyed the land to the defendant, N. 
M. Carmichael, on February 16, 1874, and the deed was re- 
corded October 24, 1876; that under a location and survey H. 
M. Carmichael had gone into possession of the land in the year 
1858, and possession had ever since been retained. 

David C. Cobb, a witness for the defendant, testified that 
the parents and grand-parents of J. B. and M. B. Tatum were 
dead at the date of Fannin’s massacre ; that they had neither 
wives nor children, but that they left au only sister, named 
Mary C. Tatum, whom he married on March 8, 1838, and who 
died on September 11, 1840, leaving no. children surviving 
her. 

There was much testimony tending to show heirship in the 
plaintiffs, but nothing clearly establishing the identity of all 
the heirs who might have been entitled to. an interest in the 
estate. 


Timmons & Brown, for appellants. 
[. If the evidence of the plaintiffs to.show. their heirship is 
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ne 


The plea of disability, in avoid: unce of the plea of limita- 
tion, cannot impair the force of limitation in favor of the 
defendants as to those co-tenants who are not parties to the 
suit. 

5. One or more of several tenants in common suing for land 
ean only have a pro-rata recovery of mesne profits and inci- 
dental damages. 

The record discloses that the plaintiffs are only a few of a 
large and unascertained number of persons who sustain the 
same relationship to M. B. Tatum, deceased, as first and see- 
ond cousins. (Croft v. Rains, 10 Tex., 520; Grassmeyer v. 
Beeson, 18 Tex., 767; Watrous vr. McGrew, 16 Tex., 511; 
Presley v. Holmes, 33 Tex., 478.) 

The foregoing and some later cases merely recognize the 
well-settled doctrine, that one of several tenants in common 
may alone sue a trespasser; but the issues presented in those 
eases did not require a full discussion of the doctrine in all its 
bearings and practical results. (1 Wash. on Real Prop., 4th 
ed., . 18, pp. 665, 666, note 1, and authorities there cited; 
WF aiden v. Haley, 2 Bay, 457; Winstanley vr. Meacham, 58 
Ill., 98.) 

If. Mary C. Tatum, the only surviving sister of M. B. Tatum 
at the time of his death, was his only heir, and his estate de- 
scended to her at the date of his death, and the plaintiffs, if at 
all, can only recover as her heirs. (Warnell v. Finch, 15 Tex., 
163; Hornsby v. Bacon, 20 Tex., 558; Barclay v. Cameron, 
25 Tex., 242; Paschi ul s Dig., arts. 4067, 4068.) 

Ill. The burden of proving all facts necessary to show title 
in themselves, rests upon the plaintifis it in suits of trespass to 
try title. 

IV. Mary C. Tatum was a native of the State of South 
Carolina, and died therein on the 11th of September, 1840, 
aud the laws of that State governing the descent of property 
belonging to her estate, it was incumbent on the plaintiff to 
prove. (Keyser v. Pilgrim, 25 Tex. Supp., 220; Claiborne e. 
Tanner, 18 Tex., 77; Hopkins v. Wright, 17 Tex., 30.) 
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V. The benefit or bounty conferred by law upon the heirs 
of M. B. Tatum was, at the time of the latter’s death, and also 
at the time of the death of his only heir, Mary C. Tatum, an 
inchoate right, a chose in action, in the nature of personal 
property, not realty. (Peevy v. Hurt, 32 Tex., 150; Smith v. 
Sublett, 28 Tex., 171; Randon v. Barton, 4 Tex., 295.) 


VI. The filing of the original petition by James T. Stovall, 


4 
“ 
‘hy 
Hit 
| 
| 
it 


on the 30th of September, 1876, arrests limitation only as to 
himself; limitation runs against the other plaintiffs until they 
became parties plaintiff on the 16th day of May, 1878. (An- 
gell on Lim., 6th ed., see. 484, p. 495.) 

The continuous adverse possession of the two Carmichaels, 
successively, is for a period of eighteen years before the filing 
of the original petition, and twenty years prior to the filing of 
the petition of additional plaintiffs. Their title by prescription 
is perfect. 

VIL If the defendant’s title by prescription is sustained 
against the plaintiffs who became parties May 13, 1878, par- 
tition of the land becomes necessary, involving the judicial 
determination of the rights of all parties in interest, and there 
are no allegations upon which a proper judgment could be 
predicated. 


GouLD, AssocraTE J usTIcE.—There was evidence under which 
the court may well have held that Mary C. Tatum was the only 
surviving sister of M. B. Tatum, and that in default of children, 
parents, or grand-parents, she was, under the law in force in 
March, 1836, hissole heir. Butshe died childless in September, 
1840, and the evidence is certainly sufficient to show that some 
of the plaintiffs are part heirs of her estate. Under the law of 
descent of this State in force at her death, and, so far as the 
record discloses, controlling the question, her husband inher- 
ited no part of her estate, but in default of children, brothers 
or sisters, or their descendants, or grand-parents, it was to be 
divided into two equal parts, one of which passed to the de- 
scendants of the paternal, and the other to the descendants of 
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the maternal grand-parents. (Tart. Dig., art.577.) We have 


not felt called on to examine critically the evidence with the 
view of ascertaining whether all of the plaintiffs have estab- 
lished an interest in the estate of M. B. Tatum, or the estate 
of Mary C. Tatum or Mary C. Cobb. There is evidence that 
there are descendants of the maternal grand-parents of M. B. 
and Mary C. Tatum still living, but not joining in the suit. 
Outside of this, the evidence fails to show the amount of the 
interest of any one of the plaintifis. Take, for example, the 
original plaintiff, James T. Stovall. His father, A. L. Stovall, 
was one of six children of a paternal aunt of M. B. and Mary 
C. Tatum, said aunt having died before 1836. As one of the 
heirs of his father, A. L. Stovall, who was, it may be assumed, 
in right of his deceased mother, one of the heirs of either 
M. B. or Mary C. Tatum (Cobb), James T. Stovall has an in 
terest in the estate of either, but what the amount of that 
interest is, did not appear on the trial. 

As against a trespasser, a tenant in common may recover 
the entire premises; and although the statutes, as recently re- 
vised, require the claimant of an undivided interest to state 
the same and the amount thereof, the rule which prevailed 
at the time of the trial was that the owner of an undivided 
interest might recover of a wrong-doer, although the petition 
failed to show that he was only part owner. (Rey. Stats., art. 
4786; Croft v. Rains, 10 Tex., 523; Watrous vr. MeGrew, 16 
Tex., 510; Grassmeyer v. Beeson, 18 Tex., 766; Presley v. 
Holmes, 33 Tex., 478; Iutchins v. Bacon, 46 Tex., 414.) 

We are, however, of opinion that the defense of limitation 
under the statute of ten years was fully made out against those 
plaintiffs who did not become parties until May 13, 1878, and 
who failed to allege and show themselves within some of the 
exceptions to the statute. 

Our opinion is, that the institution by James T. Stovall of 
an ordinary suit of trespass to try title, there being nothing to 
indicate that the suit was brought on behalf of any other part 


owner, did not operate to stop the running of limitation against 
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others than himself. Such was the rule recognized and en- 
forced by this court in Burleson v. Burleson, 28 Tex., 410, and 
ve have been cited to no opposing decision here or elsewhere. 
A somewhat analogous case is where one of two tenants in 
common is under a disability which prevents the running of 
limitation against him. The rule seems to be, that if the 


ere 
< 


other tenant in common might have sued alone, (as undoubt- 
edly he might in this State,) he is not protected from the effect 
of limitation, and that in such case the party under disability, 
and not barred, can recover only his own moiety. (Freem. on 
Coten., sec. 877; Ang. on Lim., sec. 484; Doe on the demise 
of Langdon v. Rawlston, 2 Taunt., 441.) 

True, the entry of one tenant in common is prima fucie the 
entry of all. Should one recover possession of a wrong-doer 
by suit, in the absence of something to show a different inten- 
tion he wouid still be presumed to take possession for all. It 
will not be presumed that he acts in bad faith towards his co- 
tenant. As between him and other joint owners, his benefi- 
cial acts will inure, not to his exclusive benefit, but to the 
benefit of all. But it is also true, that by the institution of an 
unsuccessful suit he binds no one but himself. Other joint 
owners are not estopped by a judgment against him. (Freem. 
on Coten., sec. 168 and ref.) 

It would seem to follow, that his institution of a suit in his 
own behalf would not stop limitation as to any one save him- 
self. 

As to some of the plaintiffs, the defense of limitation was 
complete, and the defendant, as to the other plaintitis, was en- 
titled to retain possession jointly with them. In case of a 


suit by one tenant in common against another, the judgment 
should leave both in possession, for neither is entitled to exclu- 
sive possession. (Ireem. on Coten., sec. 293 and ref.) 

Those of the plaintiffs who had established an undivided, 
though indefinite, interest in the land, were at the time enti- 
tled to a judgment placing them in possession with defendant. 
On another trial the rule prescribed in the revised code would 
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prevail, and require the amount of interest claimed to be 
stated. 

[t is unnecessary to consider the propositions submitted by 
appellee based on the assumption that the common law pre- 
vails in South Carolina, as the record contains no evidence on 
the subject, and the presumption is that the law is the same as 
in this State. 


The judgment is reversed and the cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered January 13, 1880.] 





GrorGe HerMANN vy. GreorGE REYNOLDs. 


1. CONTRACT—RIGHT TO LAND.—A right to land guaranteed by the 

. Constitution and laws, though it be neither real nor personal property 
mm esse, May be the subject of contract. 

2. SALE OF LAND CERTIFICATE.—A sale of a land certificate conveys 
the equitable title to the land on which it is subsequently located. 

3. POWER OF ATTORNEY—EQUITABLE TITLE.—A’ sale under a power 
of attorney investing the ageut with authority to sell the bounty 


claims of the principal, **or any land that may be secured thereby,” 
vests such equitable title in the purchaser as will enable him to main- 
tain trespass to try title to recover the land, as against a trespasser, 

1. DISTINGUISHED.—This case distinguished from Johnson v. Newman, 
13 ‘Tex. 628. 


5. CASE APPROVED.—Keyes v. Railroad Co., 50 'Tex., 174, approved. 


Error from Nueces. Tried below before the Hon. John C. 
Russell. 

Suit in the District Court of Nueces county, in trespass to 
try title, for a tract of four hundred and eighty acres of land, 
situated in Nueces county, patented in name of John Onery 
by virtue of bounty warrant for that amount of land. 

Trial at the Spring Term, 1879, of the District Court of 
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Nueces county, by the judge, without a jury, and a judgment 
rendered in favor of the defendant, Reynolds. 






























The evidence showed that John G. Onery, generally known 
as John Onery, was a soldier of the Texas army; that he 
received two bounty warrants for four hundred and eighty 





acres each; these were placed in the hands of John Graham 
for location, and the land in question was surveyed by virtue 
of one of the bounty warrants. 

On May 3, 1847, John Onery executed a power of attorney 
to John Hermann, authorizing him, amongst other things, to 
dispose of these two bounty claims. On March 10,1849, John 
Hermann, as attorney in fact, conveyed two bounty warrants 
to George Hermann, the plaintiff. The land in Nueces county, 
surveyed by virtue of one of these warrants, was patented to 
John Onery on October 11, 1848. 

The only evidence offered on the part of Reynolds was a 
deed from Margaret Menly. There was no claim of any title 
in Mrs. Menly. ; 

The court below held that the transfer was not sufficient to 
convey land which had been patented by virtue of the war- 
rant, and rendered judgment for the defendant, on the ground 
that the plaintiff had not shown title in himself. 


Me Cambell § Givens, for plaintiff in error.—The land, when 
located, belongs to the owner of the certificate. (Keyes v. 
Houston and Great Northern Railroad Co., 50 Tex., 174; 


Walker v. Howard, 34 Tex., 506; 31 Tex., 454:) 


F. FE. McManus, for defendant in error. 

I. The evidence offered by the plaintiff to sustain his claim 
does not correspond with the allegations of his petition, and, 
being incompetent to sustain the issue in his behalf, the Dis- 
trict Court did not err in disregarding it. 

If. The sale of a bounty claim by an agent, whose authority 
to sell it had been previously revoked and superseded by the 
act of his principal in converting the claim into land, is not 
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evidence of a sale of land, and the District Court did not err 
in so regarding it. (Guffey v. Moseley, 21 Tex., 410; Cuney 
v. Dupree, 21 Tex., 218; Parker v. Beavers, 19 Tex., 410; 
Oliver v. Chapman, 15 Tex., 403; Van Alstyne v. Bertrand, 
15 'Tex., 179; Young v. Epperson, 14 Tex., 618; Johnson v. 
Newman, 43 Tex., 628.) 

A glance at the date of the deed under which the plaintiff 
sets up claim to the land, (even if it were subject to no other 
objection,) will show that it was made by virtue of the power 
of attorney from Onery to John Hermann, dated five months 
after that power had been revoked and superseded, as to one 
of the bounty claims at least, by Onery causing a patent to be 
issued in his own name for four hundred and eighty acres or 
land, thus converting, as he had a right to do, his personal 
chattel into real estate. 

There is no evidence that John G. Onery, who constituted 
John Hermann his attorney, and under whom the plaintiff 
claims the land in dispute, is the identical John Onery in 
whose favor the patent for land in Nueces county was granted. 
But, even admitting his identity for a moment, that fact would 
not aid the case made out by the plaintiff. He never divested 
himself of the right to revoke his power of attorney and super- 
sede the agent he had appointed by it. 

At the time of the transfer to plaintiff, the bounty claim had 
been discharged to the true owner. It had been extinguished, 
and no louger had existence as a claim. When the plaintiff 
supposed he bought it, he bought nothing. Nor does it appear 
that Onery ever parted with his right to the property, or any 
part of it, to the plaintiff. He had conveyed no interest in it 
to John Hermann, his attorney in fact; the latter had no lien 
on it. It was personal property, and if such lien existed, could 
only exist through actual possession. The power of attorney 
was revocable at any moment, at the option of Onery. He 
exercised that option so far as the bounty claim was concern- 
ed, and he had a right to do so. 


The language of the power of attorney is “bounty claims.” 
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Had the claims been converted into land warrants, in the pos- 
session of Onery, at the date of the power of attorney, it was 
easy to identify them by that name, as well as by number and 
date. They would then have passed by delivery, and the 
plaintiff have occupied a diferent position from the one he 
now stands in. But even in that event it is not easy to see 
how he could prevail in a suit for the land in question, in view 


of the decision in Johnson v. Newman, where, although there 


was 2 violation in bad faith of a previous contract, (neither of 
which elements exists iv this case,) the court sustained the 
second sale, because it was not shown that the second pur- 


chaser had notice of the first sale. 


Bonner, Assoctate Justice.—On January 11, 1841, the 
government of Texas issued to John Onery a warrant for four _ 
hundred and eighty acres of land. 

On May 8, 1847, a power of attorney, signed by John G. 
Onery, was executed to John Hermann, by which he was au- 
thorized to sell tor his principal any real estate to which he 
held title in Texas, including, with other described property, 
] 


nty acres < ach, 


two bounty claims for four hundred and eig 
granted him by the government of Texas, “or any land that 
may be secured thereby.” 

On March 10, 1849, John Ifermann, purporting to act under 
this power of attorney, made conveyance to George Hermann, 
the plaintiff in error, besides certain lands therein described, of 
two bounty claims for four hundred and eighty, acres each, 
granted to John G. Onery by the government of Texas. 

On October 11, 1848, subsequent to the execution of this 
power of attorney, and previous to the above conveyance 
thereunder to George Hermann, a patent issued to the land 
in controversy to John Onery by virtue of warrant number 
9,727, of date January 11, 1841. 

George Hermann, claiming this land under the xwbove con- 

; 


veyance, on August 22, 1878, instituted this suit of trespass to 


ty 


try title against George Reynolds, defendant in error, who was 
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in possession and claimed the same by deed from Margaret 
Menly, of date November 18, 1876. 

There was no privity shown between Margaret Menly or 
defendant in error and John Onery. 

On the trial below, judgment was rendered in favor of de- 
fendant Reynolds. 

The only question presented for our consideration is, whether 
plaintiff, George Hermann, shows in himself a sufficient title 
to recover against defendant Reynolds. 

It has been repeatedly decided by this court that a right to 
land guaranteed by the Constitution or laws of Texas, though 
neither real nor personal property in esse, Was, nevertheless, 
such character of right or interest as to be the subject-matter 
of contract. (Johnson v. Newman, 43 Tex., 639, and author- 
ities cited.) It has also been decided that a sale of the certifi- 
eate or warrant for land would convey the equitable title to 
the land which might subsequently be located by virtue thereof. 
( Keves v. Railroad Co., 50 Tex., 174.) 

We are of opinion that, under the terms of the power of 


r John Hermann to sell the 


attorney in this case, authorizing 
bounty claims, “or any land that may be secured thereby,” 
as between his vendee, the plaintiif, George Hermann, and 
Onery, the principal in the power, who is not heard to com- 
plain as to the fairness of the sale, or to object thereto for want 
of authority, the conveyance passed such equitable title at least 
to the plaintiff as would authorize this suit against defendant 
Reynolds. (Paschal’s Dig., art. 5303.) 

The defendant does not, as in Johnson v. Newman, 43 Tex., 
628, claim by purchase of the legal title from Onery, the 
grantee of the warrant, without notice of the prior equity of 
plaintiff, but claims under deed from a stranger not in privity 
with Onery. 

The prima-facie ease made in the record by the plaintiff, that 
John Onery and John G. Onery were the same person, was 
not rebutted by the defendant. 

We are of opinion that, under the evidence, the court erred 
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in rendering judgment for the defendant; for which the same 































is reversed and the cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered January 18, 1880.] 


SAMUEL Mosspsy vy. N. B. Burrow Anp WIFE. 


1. SERVICE—CONSTABLE.—By the statute of 1859, (Paschal’s Dig., art. 
993.) a constable, in certain contingencies, was authorized to execute 
process; and as to a defendant served with proeess by a constable, 
who, after judgment against him, fails to appeal, a presumption 
would be indulged that the contingeney had occurred which in- 
vested the officer with authority to make the service. 

2. AMICUS CURLZ.—A court, on the suggestion of an amicus curiae, can- 
not act on matters which should be presented by exeeption or plea. 

3. FORFEITURE—FRANCHISE.—A corporation is not to be deemed dis- 
solved by any misuser or non-user of its franchise until the default 
has been judicially ascertained and declared. 

4. CORPORATION.—The mere insolvency of a corporation, or the appoint- 
ment of a receiver for the same, would not necessarily dissolve the 
corporation. 

5. RECEIVER.—A receiver cannot act in his official character outside of 
the jurisdiction of the court from which he receives his authority. 

6. JURISDICTION.—The courts of one State cannot make a decree order- 
ing the conveyance of land situated in another State which will be 
recognized as valid by the courts of the State in which the land is 
located ; and the same principle applies to the assigument by order 
of a Bankrupt Court in one State of land situate in another State. 

. EXECUTORS AND ADMINISTRATORS.—An executor or administrator 
cannot, as such, maintain a suit in one State by virtue of letters 


~I 


granted in another. 

. OBITER DICTUM.—So much of the opinion in 37 Tex., 88, as stated 
that ‘the property attached had passed to the receiver; it was no 
longer the property of the plaintiff in error, and the levy of the 
attachment on it was void,’? was obiter dictum. 

9. AUTHENTICATION—STATUTES OF OTHER STATES AS EVIDENCE.— 

Under the act of Congress of May 26, 1790, the statutes of any one of 


io 2) 


the United States, showing the incorporation of a private company, 
and which purports to be a certified copy of such statutes, under the 
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hand of the Seeretary of State, authenticated with the seal of State, 
is admissible in evidence. ; 

10. INTEREST.—In the absence of evidence, courts will presume the rate 
of interest in another State to be the same as in ‘l'exas. 


Error from De Witt. Tried below before the Hon. D. D. 
Claiborne. 

Suit brought by the defendants in error, N. B. Burrow and 
wife, against the Gayoso Savings Institution, a banking cor- 
poration created under the laws of the State of Tennessee, 
and to recover the value of $7,000 in United States bonds de- 
posited by Mrs. Burrow with said bank as a special deposit, 
which, by the corporation, was converted to its own use. 

An attachment was levied upon certain Jands which had 
been bought by the bank, paid for with its funds, and the title 
thereto taken in the name of E. M. Avery as its cashier. 

Samuel Moseby was made a defendant to the suit, and claimed 
the land attached. 

Moseby claimed title to the land attached through a deed 
made to him by E. M. Avery, and claimed to hold the same 
as a receiver appointed by a Chancery Court in Memphis, 
g, in which the bank 


Tennessee, in a proceeding then pending, 
was interested, but to which neither the defendants in error 
nor E. M. Avery were parties. 

The deed to Avery showed that he held the land attached 
in trust for the bank and as its cashier. 

The deed from Avery to Moseby showed that the land Was, 
upon the motion of Avery, without any direction from the 
directors of the bank, conveyed to Moseby, to be held by him 
upon the same trust under which Avery had held it. 

The defendants in error, at the time the deposit was made 
with the bank, and at all times since, have been residents of 
the State of Arkansas. 

The Gayoso Savings Institution made no defense, but W. R. 
Friend, an attorney of the court, and the attorney for Moseby, 
as amicus curi@, filed pleadings, in which he attempted to set 
up issues of fact, which, upon exception, were stricken out. 
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The defendant Moseby pleaded a general denial, and set up 
claim to the land attached as the receiver of the effects of the 
Gayoso Savings Institution, appointed by a Chancery Court 
in the State of Tennessee. Exceptions were sustained to all 
of Moseby’s defenses, except his general denial. 

No creditor of the bank, except the defendants in error, set 
up any claim for payment of debts due by it to them. 

The attorney for Moseby did not answer for the bank, but, 
as amicus curie, sought to make such defenses as would have 
been open to the bank. 

The Gayoso Savings Institution having failed to answer 
within the time prescribed by law, a judgment by default, 
with a writ of inquiry, was taken against it, and the cause con- 
tinued by Moseby. At a succeeding term the writ of inquiry 
was executed and the cause tried upon the facts, Moseby being 
represented, 

The motion to set aside the judgment by default was made 
by the amicus curie, upon the ground that he had, prior to the 
time the judgment by default was taken, made and filed a sug- 
gestion of facts which, in his opinion, was sufficient to author- 
ize the court to refuse such a judgment; and because the 
amicus curie was absent from the court, in attendance as a 
member of the Texas Legislature, at the time the judgment by 
default against the bank was taken. The suggestion referred 
to by the amicus curie in his motion to set aside the judg- 
ment by default against the bank, stated, in substance, that it 
was not true that the Gayoso Savings Institution was a body 
corporate doing business and having an office in the city of 
Memphis, State of Tennessee, at the time this suit was insti- 
tuted; and that before the institution of this suit the bank had 
closed its doors, was insolvent, and had ceased to exercise its 
corporate franchises. It further stated that, upon the petition 
of the president of the bank, a court of chancery for the State 
of Tennessee, sitting in the city of Memphis, had appointed 
Samuel Moseby, the plaintiff in error, the receiver of the effects 


of said bank, and had caused the sheriff to put him in posses- 
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sion thereof, and that Moseby qualified and assumed the man- 
agement of the effects of said bank in Tennessee and in Texas. 
It further alleged that, by reason of the facts above stated, the 
bank had ceased to have any corporate existence. The amicus 
curie avoided placing himself in the position of attorney for 
the bank. Final judgment was rendered for plaintiff. 





Lackey & Stayton, for defendants in error. 

I. An amicus curie cannot be said, in any sense, to represent 
a party to a suit, nor will a pleading or motion filed by a party 
thus claiming to act be regarded as the act of a party to the 
suit. (23 Tex., 459.) 

Such person can only suggest some reason apparent upon 
the record why the court should not act, or should act, in any 
given manner. 

Such person cannot make an issue of fact and invoke the 
action of the court thereon. That can only be done by the 
parties to the suit. 

II. There is no averment in any of the pleadings, either by 
the friend of the court or by Moseby, that there had been a 
decree of forfeiture by any court whatever. Non-use and even 
misuse of the franchise was alleged, lhut that was not sufficient. 
In such cases there must be a decree, by a court of competent 
jurisdiction, declaring the forfeiture of the charter, after the cor- 
poration has been called upon to answer, (2 Kent’s Comm., 377; 
Slee v. Bloom, 5 Johns. Chan., 366; Brandon Iron Company 
v. Gleson, 24 Vt., 228; Maryland v. Bank of Maryland, 6 Gill 
& J., 205; Smith v. Gower, 2 Davall, 17; Bohannon v. Binns, 
31 Miss., 355; 10 Ind., 49; 33 Mo., 132.) 

IIl. The appointment of a receiver does not dissolve a cor- 
poration. (6 Paige, 102.) 

IV. Avery holding as a naked trustee, Moseby, even if he 
had been a purehaser for value with notice of the trust, which 
is fully given on the face of the deeds from Wimbish to Avery 
and from Avery to Moseby, would hold the land just as Avery 
held it, subject to the payment of any debt due by the bank to 
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any person, and from which liability it cannot escape so long 
as the equitable title of the bank attaches to it. 

V. A receiver is but an officer of the court that appoints 
him; ean act only as he is directed by the court ; has no power 
to institute or defend a suit, unless directed so to do. He has 
no official character or authority outside of the territory over 
which the sovereignty to which the court that appointed him 
belongs. (Edw. on Receivers, 3; Booth v. Clark, 17 How., 
(U. 8.,) 331, in which all this branch of the subject is fully dis- 
cussed.) 

VI. A receiver can only sell property under an order of the 
court which appointed him, make a report of such sale, and 
have the confirmation thereof. Such a sale is strictly a judi- 
cial sale, and m in effect, a sale by the court. (Rorer on Jud. 
Sales, sees. 1, 2, 3, 12, 26, -9, 122-124, and authorities cited 
in notes to the sion sections.) 

VII. A seiznre by the court and placing in the hands of a 
receiver, is nothing less than an equitable exeention or seques- 
tration. (Story’s Eq., 829; Edw. on Receivers, 6, 98.) 

VIII. A legal seizure of real estate situated in this State 
cannot be made by a foreign court, nor by its process or offi- 
cials. (Whart. Confl. of Laws, sec. 288.) 

IX. A decree made by a foreign court cannot gp title to 
land situated here. ( Whart. Confl. of Laws, sees. 274, 274, 
288, 290, 808, 809, 843; Story’s Confl. of Laws, secs. 41 1, 543; 
Freem. on Judg., sec. 572; Page v. McKee, 3 Bush, 135; 2 
Pet., 655; 6 Pet., 400; 16 Pet., 57; Ogden v. Saunders, 12 
Wheat., 213; Harrison v. Sterry, 5 Cranch, 298; Rorer on 
Jud. Sales, sec. 69.) 

X. A decree of a foreign court directing or compelling an 


individual or a corporation to convey to a receiver appointed 
by it lands situated in another State, that the same may be 
administered in such foreign court, through its receiver, acting 
under its orders, is void for want of jurisdiction. (White v. 
White, 7 Gill & J., 208; Glen v. Gibson, 9 Barb., 634; Mor- 
ris v. Remington, 1 Pars. Eq., 887; 1 Story’s Eq. Jur., 744a; 
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Whart. Confl. of Laws, sees. 274, 275, 288, 290, 808, 809; 


Rorer on Jud. Sales, 69; Freem. on Judg., nt ) 


W. R. Friend, for plaintiffs in error.—The proceedings in this 
ease are substantially the same as in the case between the same 
parties reported in 37 Tex., 88. In that case, Moseby, the 
receiver, intervened, and his petition was stricken out upon 
plaintifis’ exceptions. This was held to be error by the Sn- 
preme Court. In the case at bar, plaintiffs make Moseby a 
party. Ile appears and files an answer similar to the one pro- 
nounced by the Supreme Court sufficient to entitle him to 
Jiepeie This again, upon exception of the plaintiffs, was 
stricken out. 

I. It is believed that all the rights of Moseby have been 

tled by the decision in 37 Tex., 88, for it is there said that 
the land attached had passed to the receiver. It was no. longer 
the property of the Gayoso Savings Institution, and the levy 
of the attachment was void. 

Moseby’s answer sets up all the facts which place him within 
the rule there laid down, and which enable him to defeat 
plaintifis’ attachment. 

If. The suit of plaintitis against a defunct corporation is 
believed to be a nullity, and a suit against it should no more 
be sustained than a suit against a dead man. (Nevitt vr. Bank 
of Port Gibson, 6 8. & M.,571; 2 Kent’s Comin., p.305; Lea 
v. Ilernandez, 10 Tex., 187; City of Olney v. Harvey, 50 IIL, 
453.) 

III. The receiver’s possession cannot be disturbed. (Story’s 
Eq. Jur., sees. 835, 891; Parker v. Browning, 8 Paige, 388 ; 
Mackay v. Blackett, 9 Paige, 437; Albany Bank v. Schermer- 
horn, 9 Paige, 8728) The Memphis Court of Chancery, while 
parties were within its jurisdiction, could control real estate 
beyond its territorial limits. (Story’s Eq. Plead., sec. 489; 
Story’s Eq. Jur., secs. 743, 744; Penn v. Lord Baltimore, 2 
Lead. Cas. in Eq., part 2, p. 323; Paschal v. Acklin, 27 Tex., 
192.) From a consideration of these authorities, it is apparent 
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inion of the court 


O; 


that the receiver had rights of which, by the ruling of the court, 
he has been deprived. 

IV. The court should have sustained the objections of 
Moseby to the introduction of “An act to incorporate the 
Gayoso Savings Institution and the Chattanooga Si ings Insti- 
tution.” It was not authenticated as required by the statutes of 
Texas, and does not come within the letter or meaning of the 
act of Congress of May 26, 1790, which refers to public, not 
private, acts. This was a private act, a matter of fact, and 
should be proven in the ordinary manner. (Leland v. Wilkin- 
son, 6 Pet., 317.) 

The court was not authorized by the pleadings or the evi- 
dence to charge the jury to find interest. 

V. The certificate of deposit shows clearly that the deposit- 
money was payable at the counter of the Gayoso Savings Insti- 
tution, in Memphis, Tennessee, and there is no allegation of 
the rate of interest in that State, or even that contracts bear 
any interest. (Wheeler r. Pe ype, 5 Tex., 962; Able v. Me Mur- 
ray, 10 Tex., 350; Whitlock v. Castro, 22 Tex., 108.) 


Bonner, Assoctrate Justice.—The first error assigned is, 
that the citation by publication was not served by an officer 
authorized by law to make such service. 

If the citation had been improperly served by a constable, it 
is sufficient, as to plaintiff in error Moseby, to say that he ap- 
peared and answered. . 

By statute of 1850, (Paschal’s Dig., art. 995,) the constable, 
in certain contingencies, was authorized to execute process, 
and as to the other defendant below, the Gayoso Savings In- 
stitution, which does not appeal, it would, if necessary, be rea- 
sonable to indulge the presumption that one of these contin- 
gencies had happened. But by act of November 12, 1866, 
(11th Leg., 200,) process was authorized to be directed to the 
sheriff, or any constable of the county. 

The second error assigned is, that the court erred in declin- 
ing to set aside the judgment by default, over the objections 
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of the amicus curia, and in rendering judgment upon the writ 
of inquiry. 

The court, on the suggestion of an amicus curiae, could do 
that only which it could do without motion, if properly in- 
formed, and could not, on such suggestion, as was asked to be 
done in this case, act upon matters which should be presented 
by exception or answer. (Andrews v. Beck, 23 Tex., 459, 
citing 1 Burr., 67; 1 Toml., 75.) 

The third alleged error is the action of the court in sustain- 
ing the exceptions of the plaintiff to all of defendant Moseby’s 
auswer except the general denial. 

There were two principal points attempted to be made in 
his answer, to which the exceptions were sustained; first, that 
the Gayoso Savings Institution had ceased to have a corporate 
existence; second, that under the decree of the Chancery Court 
of Tennessee, the title to the land here attached had passed 
out of this institution, and had vested in Moseby, the receiver 

Ist. It is said by Chancellor Kent, that “the old and well- 
established principle of law remains good as a general rule, 
that a corporation is not to be deemed dissolved, by reason of 
any misuser or non-user of its franchises, until the default has 
been judicially ascertained and declared.” (2 Kent’s Comm., 
312; Slee v. Bloom, 5 Johns. Ch., 366; Bohannon vr. Binns, 
31 Miss., 355; Railroad Co. rv. Applegate, 10 Ind., 49.) 

The mere insolvency of a corporation, or the appointment 
of a receiver for the same, would not necessarily dissolve the 
corporation. 

The answer of Moseby, to which exceptions were taken, 
averred that the Gayoso Savings Institution had suspended 
business, and ceased to exercise its corporate franchises, and 
contained in general terms a conclusion of law and fact, that 
it had ceased to have a corporate existence. 

We are of opinion that these allegations were not sufficient 
to show a legal dissolution of the corporation. 

2d. A receiver is but an officer of the court which appoints 
him, and it would follow upon principle, and which is aban- 
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dantly sustained by authority, that he cannot act in his official 
sapacity outside the jurisdiction of the court by which he was 
appointed. (Booth v. Clark, 17 How., (U.8.,) 322.) 

It is also a well-established general rule, founded upon rea- 
sons of public policy, that the courts of one State or country 
eannot make a decree ordering the conveyance of land situated 
in another, which will be recognized as valid and binding by 
the courts of that other. ( Whart. Confl. Laws, secs. 278, 288, 
808; Story’s Confl. Laws, sec. 414; Story’s Eq. Jur., sec. 744a 
White v. White, 7 Gill & J., 210; Page v. McKee, 3 | 
(Ky.,) 135; Watts v. Waddle, 6 Pet., 400; Paschal v. Acklin, 
27 Tex., 173.) 

The same principle applies to an assignment of real estate 
situated in one State or country made by order of the Bankrupt 
Court of another. (Whart. Confl. Laws, see. 275; Harrison v. 
Sterry, 5 Cranch, 302; Oakey v. Bennett, 11 How., (U. 8..) 
33; Barnett v. Pool, 23 Tex., 517.) 

It is also well settled that an executor or administrator can- 
not, as such, maintain a suit in one State by virtue of letters 
testamentary or administration granted in another. (Story’s 

Yonfl. Laws, sec. 513; Simpson v. Foster, 46 Tex., 623.) 

Avery held but the naked legal title, for the benefit of the 
Gayoso Savings Institution, to the Jand here attached, and the 
conveyance by him to Moseby was made by virtue of the 
decree of the Chaneery Court of Tennessee. This deed to 
Moseby, as shown by his pleadings tg which exceptions were 
sustained, was made to him as receiver only, and for the pur- 
pose of administration by him as such. 

The plaintiffs in this suit seem not to have been parties to 
the proceeding in Tennessee, and the other creditors are not 
made parties to this proceeding. 

Neither Moseby nor Avery is shown to have had any per- 
sonal interest in the land, and Moseby’s defense was, in effect, 
but an attempt, in his official capacity as such receiver, to 
enforce here a decree affecting the title to lands in this State 
made by a Chancery Court of the State of Tennessee. 
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The question presented by the exceptions does not appear to 
have been discussed on the former appeal pertaining to this 
case, (37 Tex., 88,) and was not necessary to the decision of 
that case, as it. was dismissed for want of jurisdiction in the 
court below. 

So much, then, of that opinion in which it is said that « the 
property attached had passed to the receiver; it was no longer 
the property of the plaintiff in error, and the levy of the attach- 
ment upon it was void,” was but obiter dictum. 

We are of opinion, then, that there was no error in sustain 
ing plaintifis’ exceptions to Moseby’s special answer. 

We do not think the alleged error well taken, that the copy 
of the statute of the State of Tennessee incorporating the 
Gayoso Savings Institution was improperly admitted in evi- 
dence. It purported to be a certified copy under the hand of 
the Secretary of State of Tennessee, authenticated with the 
seal of State. 

We think that it was properly admitted under the act of Con- 
gress of May 26, 1790, (U. S. Rev. Stats., art. 905; Paschal’s 
D‘g., art. 3709,) and that the case of Leland v. Wilkinson, 6 
Pet., 317, referred to by counsel, does not conflict with this 
construction. 

In the absence of evidence to the contrary, the rate of inter- 
est of the State of Tennessee will be presumed to be the sume 
as that of Texas, and the court did not err in thus holding. 
(Paschal’s Dig., art. 3708.) 

There being no apparent error in the judgment of the court 
below, the same is aftirmed. 

AFFIRMED. 


[Opinion delivered January 10, 1880.] 





































406 Van Breser v. Matus. [Galveston Term, 





Statement of the case. 








JOHN VAN Brpser v. Joun H. MATuts. 


1, FRAUD—VOLUNTARY CONVEYANCE.—A voluntary conveyance by ¢ 
parent to his children, made when the parent is in embarrassed cir- 
cumstances, is not necessarily fraudulent. The indebtedness at the 
time of the conveyance is a badge of fraud to be considered by the 
jury in connection with all the facts to determine the intention of 
the grantor. 

2. FRAUD.—A deed of gift to land made by an insolvent debtor to his 
child, when an unsatisfied Judgment against the debtor exists, con- 
stituting a lien on the property conveyed, is fraudulent as against 
the judgment creditor. 


ApprEaL from San Patricio. Tried below before the Hon. 
H. Clay Pleasants. 

Suit in the District Court of San Patricio county, by John 
Van Bbibber against John M. Mathis et a/., in trespass to try 
title. 

Van Bibber obtained a judgment in the District Court of 
Victoria county on March 16, 1867, against John Pollan and 
McD. Venable, which was founded on a note executed by 
Venable to Pollan on the 10th of January, 1860, due in three 
vears from date, and indorsed by Pollan to Van Bibber before 
maturity. This judgment was for $1,400.82, and by it the 


5 


vendor’s lien was established and foreclosed upon a tract of 
land situated in Victoria county. The land was sold under 
order of sale on the first Tuesday in January, 1869, and 
$679.77 of the proceeds of the sale was applied towards the 





satisfaction of the judgment tn favor of Van Bibber. On the 
31st of January, 1877, an execution issued on the judgment 








I | to San Patricio county, in favor of Van Bibber, for the balance 
due upon his judgment; it was levied upon the land in con- 
fi troversy on the 23d day of February, 1877, and the land sold 
by the sheriff on the first Tuesday in April, 1877, to appellant, 
for the sum of $1,000. 

The land was granted to John Pollan by a valid grant bear- 
ing date October 3, 1834. 
Pollan conveyed by separate deed, giving metes and bounds, 
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and expressing a valuable consideration, various parcels of 
land, part of the land in controversy, to five of his children. 

To Minerva Stockley, his daughter, May 11, 1876, he con- 
veyed two hundred and fifty acres of the land before conveyed 
by him March 7, 1867, to John W. Pollan, who died a minor 
in June, 1867. All these deeds were duly recorded, amount- 
ing in all to thirty-six hundred and eighty acres of the land in 
controversy. 

The deeds offered in evidence were the first and only deeds 
executed by John Pollan to his children. They were executed 
at the time they bear date, but a verbal gift of the land so con- 
veyed was made by Pollan to his children in 1856 or 1857. 

It appears that J. M. Mathis, one of the defendants, and a 
member of the firm of Coleman, Mathis & Fulton, which firm 
is composed of the defendants in this case, knew that the lands 
given by Pollan to his children were donations at the time they 
were made. Neither John W. Pollan, Jasper Pollan, Mollie 
Mathis, Minerva Stockley, J. W. Stockley, Mrs. Richard Har- 
ris, nor Richard Harris paid anything for the land conveyed 
to each by John Pollan. 

In the year 1867 John Pollan owed the following debts: 
To John Van Bibber, $1,420.82; to Wallace & Co., $2,200; 
to Jessie O. Wheeler, $1,520.82; to Mrs. Meuly, $414; all be- 
sides, $500; amounting in all to $6,052.64. 

During the year 1867 John Pollan owned, in his own name, 
and subject to execution, land on the old Pollan league, horse 
stock worth $2,200, and saddle stock worth $500. Since the 
year 1867 John Pollan owned no property. 

A jury having been waived, judgment was rendered for the 


appellees, 


Lackey, Stayton § Kleberg, for appellant. 

I. A voluntary conveyance made by a person indebted at 
the time he executes it, is fraudulent per se as to prior creditors. 
(Rev. Code, art. 2466; Sexton vr. Wheaton, 8 Wheat., 246; 
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2 Kent’s Comm., 441; 1 Story’s Eq. Jur., sees. 355, 357, 


359: 
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Argument for 


2 Minor’s Institutes, 607; Reade v. Livingston, 3 Johns. Ch., 
500; Ridgeway v. Underwood, 4 Wash., 129, 187; 1 Amer. 
L. C., note 36; Johnston v. Zane’s Trustees, 11 Grat., 561; 
Miller v. Thompson, 3 Porter, 196; Moore v. Spence, 6 Judge, 
(Ala.,) 506; O'Daniel v. Crawford, 4 Dev. Law, (N. C.,) 197.) 

Il. A voluntary deed for three thousand six hundred and 
eighty acres of land cannot be sustained against a ereditor, 
where the debtor making the conveyance owed at the time 
$6,055.64, and had subject to execution—of all sorts of prop- 
erty, the same not being cash—not more than $4,000 worth. 
(Rev. Code, art. 2466; Kehr v. Smith, 20 Wall., 31; 13 1 W., 
92,101; 1 Story’s Eq. Jur., secs. 355, 363; 2 Minor’s Institutes, 
601; Parkman v. Welch, 19 Pick., 231; Benton v. Jones, 8 
Conn., 186; Hudnal v. Wilder, 4 McC. Law, 294.) 











Iff. A gratuitous conveyance made by a debtor is prima 
{ facie fraudulent, and will be held void as to existing creditors, 
ihe unless such presumption be repelled by showing that the exist- 
Tii ing debts are provided for out of the property donated, and 
| tt only the surplus bestowed on the donee, or that an ample 
1) remnant is left in the lands of the donor to satisfy his debts, 
Ht without any indefinite probability that it will be so applied. 
a (Rev. Code, art. 2466; Hinde’s Lessee v. Longworth, 1 | W heat... 
ea 199; Kehr v. Smith, 20 Wall., 35; 13 How., 92,100; Lloyd e. 
Hii Fulton, 1 Otto, 485; Weed v. Davis, 25 Ga., 686; Lush v. 
Hh Wilkinson, 5 Ves., 387; 3 Grat., 36; 11 Grat., 557.) 
i 
| it Me Cambell & Give NS, for appellees. 
! I. A voluntary conveyance, made by a person indebted at 
the time he executed it, is not fraudulent per se as to prior 





creditors. 
I | If. A man has the right to settle his property upon his 
i family when this can be done without injuring the rights of 


existing creditors. 

Pollan, in making conveyance in 1867, was but carrying 
out or consummating the gift which he had ‘made to his chil- 
dren in 1857, and even in 1867 he had more than enough per- 
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soual property left to pay all hisdebts. (Reynolds v. Lansford, 
16 Tex., 286 .) 

Ill. Where a party in failing circumstances conveys property 
to his children, such conveyance is not fraudulent, nor does it 
require explanation ; it is not even a badge of fraud until the 
fraudulent purpose is first shown. (King v. Russell, 40 Tex., 
125; Sauiley v. Jackson, 16 Tex., 584 ; Robinson v. Martel, 
11 ‘Tex., 155.) 


Borner, Associate Justice.—The fact that John Pollan 
was considerably indebted at the date of his several voluntary 
deeds to his children, made prior to that to Minerva Stockley, 
dated May 11, 1876, did not necessarily make those deeds void 
as to appellant Van Bibber, the judgment plaintiff. 

Such indebtedness would be a badge of fraud and a cireum- 
stance, in connection with others surrounding the transaction, 


Rent 


) 


to be submitted to the jury to determine whether or not the 
intention of John Pollan was fraudulent. (1 Story’s Eq. Jur., 
secs. 358-365, inclusive, and authorities cited in notes.) 

Under the decisions of this court, where the fraudulent 
intent is not apparent upon the face of the deed, it is a ques- 
tion for the jury. (Briscoe rv. Bronaugh, 1 Tex., 327; Bryant 
v. Kelton, 1 Tex., 415; Peiser v. Pe sticol: is, 50 Tex., 638.) 

The testimony tends to prove that these deeds were exe- 
cuted in compliance with parol gifts of the land made by John 
Pollan to his children years before, when he seemed to have 
been in prosperous circumstances; that under these parol gifts 
some of*the children soon thereafter had gone into possession 
of the parts allotted to them, had made valuable improve- 
ments, and had paid the taxes thereon, and which, in a proper 
case, would have entitled them to a decree for specific perform- 
ance. (Willis v. Matthews, 46 Tex., 478.) 

The testimony further tends to prove that at the date of the 
deeds made in pursuance of these parol gifts, John Pollan had 
other property subject to exccution from which Van Bibber 
could have made the remainder due on his judgment. He, 
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however, failed to issue his execution and have this property 
levied upon, but delayed for years, and did not then levy upon 
the lands in controversy until they had been purchased by the 
defendants. 

Under this testimony, though the defendants may be charged 
with notice that the deeds were made without a valuable con- 
sideration, even yet we are not prepared to say that they were 
made to delay, hinder, or defraud creditors, or that the court 
erred in not thus holding. 

The testimony, however, shows that subsequently one of the 
children to whom a deed of gift had been made died, and that 
John Pollan inherited from him two hundred and fifty acres 
of the land, and that he afterwards, on May 11, 1876, made 
a deed of gift of the same to his daughter, Minerva Stockley. 
This land at that date was subject to execution against John 
Pollan, and it appears from his own testimony that he was 


then insolvent. 


By a familiar principle of law, under these circumstances 
this last-named deed was fraudulent as against the judgment 
creditor, Van Bibber, and so far as it appears by the record, 
the court erred in not rendering judgment for the plaintiif tor 
this two hundred and fifty acres of land. 

On the trial below, a jury was waived and the cause sub- 
mitted to the judge presiding, and, under the practice of the 
court, we could reform the judgment if the facts as shown 
by the record were sufficiently full for this purpose. ‘The 
defendants pleaded jointly, and a joint jadgment was rendered, 


from which this appeal was taken. Neither from the pleadings 


nor testimony have we a sufficient description of the several 
tracts of land embraced in the different deeds, or of this two 
hundred and fifty acres, by which the judgment can be retorm- 
ed with the requisite certainty, and it is consequently reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 20, 1880.] 
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KonrapD Tremann y. W. 8S. Rosson Et AL. 


1, COMMUNITY PROPERTY—DESCENT AND DISTRIBUTION.—The com- 
munity interest of the wife in land vests on her death in her children, 
and if the surviving husband afterwards marries and dies, leaving a 
second wife surviving him, such interest is not subject to sale as a 
part of his estate for the purpose of raising an allowance for his widow 
and minor children, including those of the second marriage. 

2. SAME.—'The purchaser at a sale ordered for such a purpose, aequires no 
title to the eommunity interest in the land sold, which was inherited 
by the children of the first wife. 

3. SAME—ESTOPPEL.—Minor heirs of the first wife, who had received a 
portion of the allowance made for the benefit of themselves and the 
second wife, which was paid out of the proceeds of the sale of their 
community interest in land inherited from their mother, would not 
be thereby estopped from recovering such land, it being shown that 
there were assets of the estate properly applicable to the payment of 
the allowanee. 


Error from Fayette. Tried below before the Hon. I. B. 
McFarlane. 

Suit by W. 8. Robson and others, as heirs of Ann K. Rob- 
son, against Konrad Tiemann, on the 7th October, 1875, to 
recover one-half of one hundred and fifty acres of land, title 
to the other half being admitted to vest in Tiemann. 

They made substantially the following allegations, viz.: 

1. That the tract of land was community property of their 
parents, John R. Robson and Ann K. Robson. 

2. That their mother, Ann K. Robson,died on the 15th day 
of October, 1860, and their father died about the 12th day of 
September, 1867; that administration was had on his estate, 
and the land in controversy sold, to pay the debts of his estate, 
to Konrad Tiemann, the defendant below. 

3. That at the time of their mother’s death no debts were 
existing properly chargeable against the community property, 
and that the debts to pay which the land was sold were of a 
subsequent date, and had acerued darin 


g a second marriage 


of their father. 
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4, That they have never received any portion of the com- 





munity estate; that this land is the remainder thereof, and 

































that they are entitled to one-half of the same. 

Tiemann presented the following issues by his original and 
amended answers, viz. : 

1. A general denial and plea of not guilty. 

2. That an administration was had on the estate of John R. 
Robson, and that the following debts were established as just 
claims against the same, viz.: Three notes in favor of F. W. 
Chandler; a note for $915.71 in fuvor of T. J. Hanson; two 
notes in favor of Junius Smith, amounting in the aggregate to 
$5,455.51. That these notes, though dated subsequently, were 
made for debts that had accrued prior to the death of the in- 
testate’s first wife, Ann IX. Robson, and that they were charge- 
able against their community estate. 

3. That the land in controversy had been sold at adminis- 
trator’s sale, by virtue of an order of the Probate Court, for 
the special purpose of raising an annual allowance for the 
widow and minor children of John Rh, Robson, and that the 
defendants in error, plaintifis below, had actually received the 
proceeds thereof. 

4. That the Probate Court ordering and confirming the sale 
had jurisdiction; that the defendant below, by his purchase, 
acquired a valid, legal, and equitable title to the land, and a 
plea of the judgment of the Probate Court in bar of the suit. 

5. That the defendant below was a purchaser in good faith, 
for valuable consideration, and without notice of this adverse 
claim. 

Trial was had on the 4th of April, 1876; verdict for the 
plaintiff? below, and judgment accordingly. 

The evidence established the fuct that the land was the com- 
munity property of John R. and Ann K. Robson, and owned by 
them at the time of her death, on the 15th of October, 1860; 
that the plaintiffs were the sole heirs of Ann K. Robson; that 
the land was sold to Tiemann by the administrator of J. R. 
Robson’s estate to raise money to pay part of the annual allow- 
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ance for the widow (who was a second wife of deceased ) and 
the minor children. 

Ledbetter, the administrator of Robson’s estate, testified that 
he paid to one of the plaintiffs, L. J. Stapp, no part of the 
money arising from the sale of the tract of land; that he paid 
$40 of the money received from Tiemann to each of the other 
plaintiffs, but on cross-examination stated that he might have 
paid it before Tiemann bought the land; that he had collected 
of the assets of the estate and paid to the general creditors, 
before the sale to Tiemann, about $2,300. 


Teichmuller, Dunn & Meerscheidt, for plaintiff in error. 

I. The wife’s interest in the community property is of a 
purely equitable character, and her right to it, or that of her 
heirs, is subordinate to that of her surviving husband, or his 
executor or administrator. 

The foregoing proposition involves the following minor 
propositions, viz. : 

1. The heirs of the deceased wife are entitled only to the 
residue of their mother’s interest in the community property, 
after payment of all debts with which such community property 
is chargeable. 

2. If the husband fails during his life-time, his wife having 
previously died, to pay all their community debts, then their 
community property belongs to the estate of the deceased hus- 
band, and properly comes under the jurisdiction of the Probate 
Court in the administration of the estate. 

8. The burden is upon the heirs of the deceased wife, seek- 
ing to recover from a purchaser of their father, or his adminis- 
trator, their mother’s community interest, to prove— 

1. The character of their mother’s community interest— 
whether her title is a legal or equitable one. 

2. That they are the heirs. 

3. That at the time of sale no community debts existed with 
which said estate was chargeable. 

4, That they have not otherwise received from their father’s 
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Argument for the defendants in error. 


estate an equivalent for the interest they sue to recover. (Jones’ 
Administrator v. Jones, 15 Tex., 143; Bartlett’s Heirs v. Cocke, 
15 Tex., 471; Primm v. Barton, 18 Tex., 222; Maxwell v. Mor- 
gan, 20 Tex., 202; Mitchell ». Marr, 26 Tex., 329; Burleson 
v. Burleson, 28 Tex., 418.) 

II. If the Probate Court has jurisdiction of a tract of land, 
as part of an estate, its judgment decreeing and confirming 
the sale thereof for any of the purposes for which such court is 
authorized to order the sale of land, protects the purchaser. 
(Lynch v. Baxter, 4 Tex., 451; Burdett rv. Silsbee, 15 Tex., 
604; Alexander v. Maverick, 18 Tex., 178; George v. Watson, 
19 Tex., 354; Withers rv. Patterson, 27 Tex., 501; McCreery 
v. Fortson, 35 Tex., 647.) 

Ifl. The plaintiits below have received the proceeds of the 
sale of the tract of land they sue to recover, and these pay- 
ments to them constitute a counter equity, pro tanto, against 
their equitable title; or if they assert a legal title, they must 
refund the sums received before they can recover. (Jones’ 
Administrator v. Jones, 15 Tex., 143; Bartlett’s Heirs v. Cocke, 
15 Tex.,471; Monroe v. Leigh, 15 Tex., 519.) 


Timmons § Brown, for defendants in error. 

I. The interest of the heirs of the deceased wife in the land 
sued for, is a legal and not an equitable one; and to entitle 
them to recover it, they have only to prove that it was com- 
munity property owned by their father and mother at the time 
of the death of the mother, and that they are the heirs of the 
mother. (Johnson v. Harrison, 48 Tex., 257; Yancy v. Batte, 
48 Tex., 46; Thompson v. Cragg, 24 Tex., 582.) 

II. The decree of the Probate Court made in the matter of 
the administration of the estate of J. R. Robson. could not 
affect the interest of plaintiffs. 

It is not shown that any debts existed against the commu- 
nity, nor is any fact shown that would give the court authority 
to sell the community interest of the mother of plaintiffs in 
the tract of land sued for, 
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Ist. If there were community debts existing at Mrs. Rob- 
son’s death, then her surviving husband might, if he had seen 
fit to do so, have sold the land in controversy to raise money 
to pay them. 

2d. This power was in the surviving husband alone, and 
did not pass to his personal representative upon his death. 

3d. A ereditor of the community could only subject the 
interest of the deceased wife to the payment of his debt after 
the death of both husband and wife, by or through an admin- 
istration upon both estates, and not by an administration upon 
the estate of the husband alone. 

4th. The purchaser at a sale made by virtue of proceedings 
had in the estate of the husband alone, would buy subject to 
the rule caveat emptor, and would take only the interest of the 
deceased husband. 

5th. The community interest of the wife in this case could 
not be sold to raise money to pay an allowance to the second 
wife and minor children of the husband. Only the property 
of the husband could be sold for this purpose. 


Gouxp, AssoctaTE Justice.—The community interest of the 
first wife of John R. Robson in the land in controversy vested, 
on her death, in her children, and their father having died 
after a second marriage, that community interest was not sub- 
ject to sale as a part of his estate for the purpose of raising an 
allowance for his widow and minor children, including a child 
of the second marriage. 

The purchaser at a sale ordered for that purpose acquired 
no title to the community interest in the land sold, inherited 
by the children of the first wife. 

Tl 
of th 

l 


of the allowance for the benetit of the widow and minor chil- 


eC 
e defense of equitable estoppel was not made out. Some 


~ 


: plaintiffs were minors entitled to and receiving a share 


dren. That allowance had been made, and the greater part 
paid, before the sale of this land, and there were assets of the 
estate properly applicable to the payment of the balance. If 
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the administrator paid the balance of their share out of the 
proceeds of the sale ordered by the court, this would not estop 
the minors from recovering their land. 


AFFIRMED. 
[Opinion delivered January 23, 1880.] 


[Chic f Justice Moore dissented. ] 


Betsy WEBSTER AND BAKER WILLIAMS Vv. Greorce FE. Mann, 


1, TRESPASS TO TRY TITLE.—See opinien for facts whieh will authorize 
one in possession of lind, under a deed of general warranty, to main- 
tain trespass to try title against a mere trespasser. 

. TRESPASS TO TRY TITLE.—Ini an action of trespass to try title, the 


nw 


defendant, under a plea of not guilty and failure of consideration, 
attempted to show that she was in ‘he possession of the Jand when 
the plaintiff purchased from her vendee. The defendant’s deed con- 
tained a general warranty, and recited a consideration already paid 
and performed—that the defendant’s vendee had taken care of her 
from the year 1863 to the present time”: Held, That the defend- 


lf, eoustitute such an adverse 


DOs- 


i 
session as to be equivalent to notice of any right remaining in her, as 


ant’s possession would not, of itse 


the same was consistent with the terms and purposes of her deed. 

3. VENDOR AND VENDEE.—T lic superior title remains in the vendor 
until the purchase-money is paid: Ist. When the conveyance is exee- 
utory; as, Where a bond for title has been given. 2d. Where a mort- 
gage for unpaid purehase-money is given simultaneously with the 
deed. 3d. When an express lien is retained in the deed for the pay- 
ment of the purchase-money. 

4, DISTINGUISHED.—Distinguished from Mann v. Falcon, 25 Tex., 271. 


AppEAL from Galveston. Tried below before the Ion. 
William Il. Stewart. 

Suit in trespass to try title and sequestration, brought by 
George Mann, appellee, November 3, 1877, for lots 8, 9, and 35 
feet of 10, in block 255, in the city of Galveston, against appel- 
Jants, Webster and Williams. Appellants answered jo.nily 
by general demurrer, general denial, and plea of not guilty. 
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Cause tried by the court without a jury. Judgment for appel- 
lee for possession, 

Plaintifis introduced a general warranty deed from defend- 
ant Betsy Webster to one Thomas Baker, for five lots, includ- 
ing those sued for, reciting as its consideration that grantee had 
tuken care of grantor since 1863, for love and affection, and 
recognizing him as her adopted son; this deed executed and 
recorded August 5, 1869. Also, general warranty deed from 
Thomas Baker to plaintiff, executed and recorded January 19, 
1876, for four of the lots in the deed of August 5, 1869, and 
recites payment in full of $3,000, the expressed consideration. 

Plaintiff here rested his case. 

The defendant Williams testified in his own behalf, and 
stat 1 that he was only on the lots in suit for the purpose of 
taking eare of Betsy Webster. 

The defendant Betsy Webster testified by deposition, deny- 
ing that she executed the deed of August 5, 1869, to Thomas 
Baker for five lots, part of which are sued for in this suit; 
that she signed said instrament without knowing its contents; 
that she could not read, and it was not read to her; that she 
would not have signed it had she known that it was a deed for 
this property; that she was induced to sign by being told, and 
believing, that it was a court paper in a pending suit. She 
further testified that the consideration for the deed of August 
5, 1869, was that Baker should take care of her for her life- 
time, and that he had deserted her in the fall of 1877; that she 
had been in possession of the lots sued for before and since the 
deed of August 5, 1869; that Baker had ill-treated her after she 
executed the deed, by keeping her confined on the premises in 
suit, in not allowing others to have access to her, and in not 
attending to her bodily wants ; (the cross-examination is largely 
to matters and things running eb in a period of many years, 
as to her memory and understanding;) that she did not know 

Mann’s purchase till he had built his house. The defend- 
ant introduced a number of witnesses, who testified, with some 


coutradiction, as to how Baker had. kept her contined on the 
27 
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place, ill-treated her, and as to statements of Baker and Betsy 
Webster as to Baker being bound to take care of her, and that 
he was to have the lots in controversy only on her death. The 
plaintiff excepted to the admissibility of all this testimony. 

Defendant Betsy Webster put plaintiff on the stand, who 
testified that he paid Baker the $3,000 expressed as considera- 
tion in the deed to plaintiff for the lots sued for; that he also 
gave Baker a lease for the term of the life of Betsy Webster 
for the lots in suit. 

The defendant demanded the lease and put it in evidence. 
Its expressed consideration is, that “Tom Baker is to cultivate 
able, and 


and keep up the ground as a garden.” It is not assig 
ends whenever lessee fails to cultivate the garden as obligated 
to do. 

Plaintiff testified, further, that Colonel Flournoy, hearing 
plaintiff inquire as to price of other property, told him these 
lots were for sale and Baker was coming to his office next day ; 
that plaintiff met Baker at Flournoy’s office, and offered him 
$6,000 for four of the five lots embraced in deed of August 5, 
1869, from Betsy Webster to Thomas Baker; that Baker would 
not sell, except on condition that possession was not to be given 
until she died, stating that as she had given them to him, he 
would not move her from the lots; that plaintiff purchased 
four lots on the terms of the $3,000 cash and the lease to Baker 
for three of the lots, subject to terms of lease as to services of 
Baker to the property ; that he did not know and had never 
seen Mrs. Webster or Thomas Baker when Flournoy told him 
these lots were for sale; that he went to see the property and 
had a long conversation with her; that Baker cautioned him 
not to disturb her by letting her know that he intended selling. 

Plaintiff excepted to admissibility of all this testimony. 

Mrs. Webster further put in evidence a power of attorney 
from herself to Thomas Baker, dated and acknowledged May 
22, 1871, recorded April 10, 1872, which empowered Baker to 
sell any and all her real estate in the city of Galveston. 

Also a deed from Betsy Webster to Thomas Baker, dated 
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April 24, 1872, and recorded December 7, 1872, of all her in- 
terest and half-interest in a large number of Galveston lots, 
the expressed consideration being his devotion to her care and 
his promise to continue to support her. 

Defendant then rested her ease. 

In rebuttal, plaintiff introduced deposition, taken in court by 
the judge before whom the trial was had, of Brad. Hancock, 
a subscribing witness to the deed of August 5, 1869, which had 
been attacked by Betsy Webster’s testimony. Te testified that 
he was working in the clerk’s office of the County Court, in 
Galveston, on date of the deed; that Betsy Webster came there, 





{ 


seemingly for the purpose of executing the instrument; that 
she requested that the deed be read to her, stating that she had 
been cheated by her agents in the signing of other deeds; that 
witness read this deed to her very carefully, and she said that 
it was just what she wanted; that Tom Baker had been a good 
son to her, and would take care of her, and she wanted him to 
have these lots; that witness signed the deed as a witness, at 
request of Betsy Webster, as did the other subscribing witness, 
and the deed was acknowledged by Betsy and left for record; 
that Mrs. Webster was old and nearly blind, and said she did 
not expect to live long; that Betsy was of sound mind; that 
the plaintiff, G. E. Mann, had some year or two before brought 
this deed to him and asked the circumstances as to Mrs. Web- 
ster signing the deed, and whether there was any question as 
to her being then of sound mind, as he, plaintiff, was on a trade 
for the place; that he stated the facts to plaintiff. 

Plaintiff introduced George Flournoy as witness, who testi- 
fied that Tom Baker had been in possession of the premises 
since he knew the place, since about 1869 or 1879; that Mrs. 
Webster had several times consulted him, not as an attorney, 
but as a friend, as to having conveyed the property in suit to 
Tom Baker, and seemed to want to draw his opinion as to her 
getting out of what she had done; that he told her she had 
given Tom the property and it was no use talking about it; 


~ 


that Mrs. Webster seemed to fully recognize that she had given 
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Argument for the appellants. 

Tom all her property, and she perfectly understood that the 
house and place where she lived were Tom Baker’s; that this 
was all before plaintiff bonght; that Mrs. Webster was of good 
mind, and rather smart for one of her age; told plaintiff that 
title was good in Tom. 

Plaintiff also testitied, in his own behalf, that he had not the 
slightest suspicion as to the validity of title of Tom Baker, 





from whom he bought; that he bought. for a home; that Tom’s 
treatment of Mrs. Webster was kind and considerate, and such 
as to elevate Tom in his estimation; that he had the best 
opportunities of knowing, as he had built on the lot that he 
retained of those purchased from Tom, and lived on it. 

All the witnesses testified that Thomas Baker controlled and 
managed the place. It was proven by plaintiff that Baker paid 





taxes from 1869 to the time of purchase by plaintiff, who has 
since paid them. 

Plaintiff testified that Thomas Baker held the lots in suit 
since January, 1876, as his tenant had forfeited the lease by 
abandonment of the premises. 

The motion for new trial of appellants was, among other 
grounds, because Baker had not paid the consideration to Betsy 
for said deed of August 5, 1869, and because the evidence 
showed that said deed was on an unexecuted trust that Thomas 
Baker would take care of Mrs. Webster. 

Plaintiff testified that he offered to allow Mrs. Webster to 
remain as his tenant, and that she refused; that he then told 
Baker Williams that he would give him a lease on same terms 
as Tom’s lease, if he would take care of Betsy, and he refused. 





Wharton Branch and Fred Barnard, for appellants. 

I. The plaintiff must show title in himself by regular trans- 
fer from the government, or a source from which all parties 
deraign title, and the present right of possession, to entitle him 
to a judgment. (Act of September 28, 1871, Gen. Laws, 2d 
Sess., 12th Leg., pp. 3,4; Hooper v. Hall, 35 Tex., 84; Keys 
v. Mason, 44 Tex., 142.) 
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If. The superior title remains in the vendor until the purchase- 
money be paid. (Peters v. Clements, 46 Tex., 122; Gibson vr. 
Fifer, 21 Tex., 261; Mann v. Falcon, 25 Tex., 274; Baumgar- 
ten v. Smith, 37 Tex., 440; Walker v. Emerson, 20 Tex., 711; 
Dunlap v. Wright, 11 Tex., 604; Baker v. Ramey, 27 Tex., 
59; Brown v. Christie, 35 Tex., 690; The Howards v. Davis, 6 
Tex., 182.) 

IIT. The deed from Baker to Mann and the lease from Mann 
to Baker constituted one contract, and the lease was part of 


) 


the purchase-money from Mann to Thomas Baker, and being 
for the benefit of defendant, Betsy Webster, the plaintiff was 
not entitled to jadgment for the possession of said property 
until the death of Betsy Webster. (Dunlap v. Wright, 11 Tex., 
602; Taylor v. Hudgins, 42 Tex., 246; Caldwell v. Fraim, 32 
Tex., 326; Eborn v. Cannon’s Administrators, 32 Tex., 245; 
Story’s Eq. Jur., secs. 1197, 1198.) 

IV. A purchaser who has either actual or constructive 
notice, or information which would put a reasonable man on 
inquiry of an outstanding title or equity, is not an innocent pur- 
chaser without notice, and the plea of innocent purchaser does 
not apply except to a defendant in possession. (Littleton v. 
Giddings, 47 Tex., 112; Herrington v. Williams, 31 Tex., 463; 
Watkins ». Edwards, 23 Tex., 443; Johnson v. Newman, 43 
Tex., 641; Hamman v. Keigwin, 39 Tex.,40; Manly v. Culver, 
20 Tex., 150; Saufley v. Jackson, 16 Tex., 581; Hines v. Perry, 
25 Tex., 452; Webster v. Corbett, 34 Tex., 265; Rodgers v. 
Burchard, 34 Tex., 453; Martel v. Somers, 26 Tex., 560; Pon- 
ton v. Ballard, 24 Tex., 621; Boone v. Chiles, 10 Peters, 211.) 

V. The deed from Betsy Webster was void, being obtained 
by fraud, in inducing her to believe it was for her benefit in 
a case pending in the Supreme Court, and by concealing from 
her that it was for her home, and was obtained without any 
consideration by her agents, G. W. Stancel and Thomas Ba- 
ker, by undue influence over her. (Saufley v. Jackson, 16 Tex., 
580; Millican v. Millican, 24 Tex., 445; Stacy v. Ross, 27 Tex., 


5; MeFaddin v. Vineent, 21 Tex., 57; Johnston’s Adminis- 
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I 





trator v. Shaw 33, Tex., 590; Mitchell v. Zimmerman, 4 Tex 


79.) 


M. C. McLemore, for appellee. 

I. There is an exception to the rule stated in appellants’ first 
proposition. Mann was claiming title under Betsy Webster 
through her recorded general warranty deed to Baker. Plain- 
tiff’s vendor is vendee under general warranty deed from 
defendant, which deed recites a fully-executed consideration, 
and has been duly recorded and put in evidence without ob- 
jection by defendant, whereby plaintiff made a prima-facie 
case against defendant. (Wilson v. Palmer, 18 Tex., 595; 
Grassmeyer v. Beeson, 18 Tex., 754; Grassmeyer v. Beeson, 
15 Tex., 525; Mays v. Lewis, 4 Tex., 44; Caldwell v. Fraim, 
$2 Tex., 326; Keys v. Mason, 44 Tex., , 142; Box v. Lawrence, 
14 Tex., 545.) 

Il. When a defendant, as witness for himself, does not claim 
title, but admits he isa mere trespasser, plaintiff can recover by 
showing title by a deed, and possession thereunder. (Warnell 
v. Moore, 10 Tex., 2835; Whitehead v. Foley, 28 Tex., 9; 
Christy v. Scott, 14 How., 292; Alexander v. Gilliam, 39 Tex., 
235.) 

If. The doctrine announced in appellants’ second proposi- 
tion only applies between vendor and vendee, or to purchasers 
from vendee, with notice of the non-payment of purchase- 
money, or non-performance of considerations. (Ragsdale ». 
Robinson, 48 Tex., 397; Mayer v. arte 46 Tex., 375; 
Sydnor v. Roberts, 13 Tex., 622; White v. Graves, 107 Mass. 
$25; Somes v. Brewer, 2 ck, 184; 2 Lead. Cas. in Eq., part 
2, p. 1265.) 

IV. Under plea of not guilty, Betsy Webster cannot be 
heard to claim under the lease, even if we admit, for the argu- 
ment, that the intention of the lessee to have given her a home 
with him for life gave her an equitable right to claim the prop- 
erty on the terms on which it was leased to Baker. 

Defendant in trespass to try title cannot get a decree for 
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equitable relief under plea of not guilty. (McKey v. Welch, 
22 Tex., 397; Christy v. Scott, 14 How., 293.) 

V. Under plea of not guilty, the defendant cannot set up 
inconsistent evidence; cannot deny plaintiff’s title, and claim 
under it through the lease to Baker; cannot offer evidence 
that the deed to Baker is fraudulent and not binding on her, 
and also try to prove that she has a parol condition subsequent 
on an agreement that she is to be taken care of. (Hillebrant 
v. Booth, 7 Tex., 501.) 

VI. The fact of Betsy Webster being on the lots and living 
with Tom, was entirely consistent with and what would be ex- 
pected from both the terms of the deed and the relationship of 
the parties, and would be no notice to third parties of any claim 
by Betsy of possession against her deed. (Millican v. Millican, 
24 'lex., 442; Wilson v. Williams, 25 Tex., 66; Blankenship 
v. Douglas, 26 Tex., 230; 2 Lead. Cas. in Eq., part et pp. 160, 
180, 181, 183, 184.) 

VIL. A grantor can only attack a deed duly executed, de- 

(More- 
land v. Barnhart, 44 Tex., 283; Grooms v. Rust, 27 Tex., 
231; Parker v. Beavers, 19 Tex., 409; Neill v. Keese, 5 Tex., 


30.) 


livered, aud recorded, by clear and certain evidence. 


Bonner, Associate Justice.—The first error assigned is, 
that “the court erred in rendering judgment for the plaintiff 
without his deraigning from a common source, or from the 
government, and showing title in himself.” 

The defendant Baker Williams, as shown by his own testi- 
mony, did not set up any claim to the land in controversy, but 
was there simply in the capacity of a nurse or attendant for 
the other defendant, Betsy Webster, and was thus virtually in 
possession under her, the real defendant. 

If, however, he should be considered as a separate trespasser, 
the testimony further shows that he came upon the place when 
the same was held by Thomas Baker as lessee for the plaintiif 


Mann. 
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Under these circumstances, the general warranty deed under 
which plaintiff held, through his tenant, the possession of the 
land when thus entered upon by Baker Williams, was sutlicient 
to maintain this suit against him, he being but a naked tres- 
passer. 

Plaintiff Mann claimed under title derived through general 
warranty deeds from Betsy Webster herself, the other defend- 
ant. She sought simply to avoid this title, but did not deny 
that the title in herself was valid, and, under her warranty 
deed, would have been estopped from denying the same. 
This, as between these parties, constituted a common source, 
beyond which the plaintiff was not required to further deraign 
his title. (Acts of 12th Leg., 2d Sess., p. 3.) 

The second error assigned is, that “the court erred in hold- 
ing that the deed from appellant, Betsy Webster, to Thomas 
Baker vested title in said Baker, without his having paid the 
purchase-money or rendered the services therefor.” 

Under this appellants make this proposition, “that the supe- 
rior title remains in the vendor until the purchase-money be 
paid.” 

The consideration mentioned in the deed from Betsy Web- 
ster to Thomas Baker was natural love and affection, recog- 
nizing him as her adopted son, taking care of her since the 
year 1863, and the sum of $5. The testimony of the witnesses 
tended to prove that the real consideration of the deed, in part, 
was that Thomas Baker agreed to take care of and support 
Betsy Webster during her life-time, and was to have all her 
property after her death if he took eare of her. 

The fifth error assigned and the proposition thereunder pre- 
sented the alleged error of the court in not holding that the 
deed from Betsy Webster to Thomas Baker was void by rea- 
son of fraud in Thomas Baker in its procurement, and mistake 
on her part as to the lots conveyed. 

The fourth error assigned is, that “the court erred in hold- 
ing that Mann was an innocent purchaser without notice.” 
There was conflicting testimony upon the issue of frand and 

































WEBSTER v. MANN. 





Opinion of the court. 


mistake in the execution of the deed from Betsy Webster to 
Thomas Baker, and also conflicting testimony as to whether 
plaintiff Mann had notice of the alleged true consideration of 
this deed. 

These three assigned errors present the controlling issues in 
the case, and will be grouped and considered together. 

The cases referred to by counsel for appellants in support of 
the proposition under the second error assigned,—that the 
superior title remains in the vendor until the purchase-money 
be paid, and others of this court on this question, may gen- 
erally be placed under one of the three following classes: 

1. When the conveyance is executory; as, where bond for 
title has been given, as in Walker v. Emerson, 20 Tex., 706; 
Baumgarten v. Smith, 37 Tex., 439. 

2. When a mortgage for unpaid purchase-money is given 
simultaneously with the deed, as in The Howards v. Davis, 6 
Tex., 174; Dunlap v. Wright, 11 Tex., 597. 

3. When an express lien is retained in the deed for the pay- 
ment of the purchase-money, as in Baker v. Ramey, 27 Tex., 
52; Peters v. Clements, 46 Tex., 114. 

The ease of Mann v. Faleon, 25 Tex., 271, referred to by 
counsel for appellants, was a contest between the original 
vendor of the land, who was in possession, und the executor 
of one of his vendees and parties claiming under the other 
vendee, but who were found not to be innocent purchasers for 
value without notice. 

One of the decisive questions in that case was, whether the 
conveyance from the vendor, which purported to be an abso- 
lute deed, could be shown to have been intended as a mort- 
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It having been thus found, it was decided that, as between 
the parties to that suit, under the former decisions of this 
court to the effect that the mortgagor was the real owner of 
the land and entitled to the possession, the plaintiffs, who 
stood in the place of the mortgagees, could not maintain tres- 


pass to try title. 
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It is believed that no well-considered case of this court will 
be found, which decides that the mere fact that a part of the 
purchase-money remains unpaid, in an executed contract for 
land, where no express lien is retained, will, of itself, be suffi- 
cient, in an action of trespass to try title under the plea of 
not guilty, to give the vendor the right to demand that the 
superior title to the land remains in himself, and that he 
should recover accordingly. (Baker v. Compton, supra, 252.) 

A suit might, in a proper case and between proper parties, 
be maintained to subject land which had been conveyed in 
consideration of future support and maintenance, either in the 
hands of the original vendee or purchasers under him with 
notice, to a lien for unrendered services, if the value of the 
same could be ascertained with reasonable certainty. And it 
would seem that, under certain circumstances, the aid of a 
court of equity might be invoked to cancel a deed the con- 
sideration of which was future support and maintenance, 
and which consideration had failed; as was, in effect, the 
case, also referred to by counsel, of Gibson v. Fifer, 21 Tex., 
260. 

Such a case, however, is not now presented for our consid- 
eration. 

The deed from Betsy Webster to Thomas Baker was an 
executed contract, reciting a consideration already paid and 
performed. It conveyed the absolute legal title to the land 
into Thomas Baker. It had been duly delivered, recorded, 
and possession taken under it by the vendee, Baker, years 
before Mann, the plaintiff, purchased. It is here sought to 
avoid the effect of this deed mainly on the ground of failure of 
consideration, and this under the plea of not guilty in an action 
of trespass to try title. 

The fact that Betsy Webster also remained on the place 
with her vendee, Thomas Baker, would not, of itself, consti- 
tute an adverse possession equivalent to notice of right remain- 
ing in her, as this possession was consistent with the terms and 
purposes of her deed. This presents a different case from those 
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heretofore decided by this court, where the vendor alone re- 
mained in possession. i 

We might, perhaps, in this character of suit, under the | 
pleadings and evidence in the case, rest the right of the plain- 
tiff to maintain his action upon his absolute legal title, the con- 
ditions of his lease to Thomas Baker having been broken, with- 
out regard to the question of notice. But without deciding 
this point, it is sufficient to say that the issues whether the 
deed to Thomas Baker was fraudulently procured, whether 
any part of the consideration remained unpaid, and whether 
plaintiff Mann was a purchaser with notice, were submitted on 
the trial below; and the court, upon conflicting testimony, hav- 
ing decided in favor of the plaintiff, we do not find in the 
record that there was such error in the judgment as would 
authorize its reversal. 

It is believed that the above virtually disposes of all the 
material questions in the case, and would require an affirm- 
ance of the judgment. It is accordingly so ordered. 


AFFIRMED. 


[Opinion delivered January 23, 1880.] 





J. AND J. JACKSON ET AL. V. P. L. PALMER ET AL. 


1. MORTGAGE—EXECUTORY CONTRACT.—When a deed absolute on its ae 
face is made for land, and at the same time the purchaser executes a € 
mortgage to the vendor, which on its face shows that it was made to 
secure the unpaid purchase-money note, the superior title remains in 
the vendor, entitling him to recover possession in default of payment, 
although the purchase-money notes are barred by limitation. The 
fact that the mortgage included other property than the land con- 
veyed, does not affect the principle. 

2. PURCHASER — NOTICE — LACHES — PLEADING.— Although the pur- 
chase-money notes given for land are barred by limitation, the vendee 

of the purchaser who buys from one whose title is dependent on pay- J 
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ment of the purchase-money, and having notice thereof, cannot resist 
the recovery of the land by the original vendor, the purchase-money 
remaining unpaid. In such a ease, equitable rights growing out of the 


laches of the original vendor cannot be considered unless pleaded. 


Appeat from Liberty. Tried below before the Hon. Edwin 
Hobby. 

Suit begun May 15, 1873, by John and James Jackson, as 
executors of Hugh Jackson, deceased, jomed by John Jackson, 
Jr., James Jackson, Jr., Decandia Barrow and her husband, 
Solomon Barrow, (the last four, save Solomon Barrow, being 
the children of Hugh Jackson and Elizabeth Jackson, deceased, 
and their sole surviving heirs and legatees,) in trespass to try 

T 


title, in the District Court of Liberty county, against Pinckney 


L. Palmer, for twelve-acre lot number 3 in block 19, in the 


town of Liberty, Palmer being then in possession of the lot, 
and claiming under a deed from William C. Abbott, vendee 
of the executors, who, acting under the will of Hugh Jackson, 
had previously—June 9, 1856—conveyed the same to Abbott. 

The petition alleged, amongst other things, that the lot and 
improvements constituted the homestead of Hugh Jackson and 
family at the date of his death, on the 12th of October, 1854, 
and remained such until after the death of his wife Elizabeth, 
which occurred in May, 1856; that Hugh and Elizabeth, at the 
dates of their deaths, respectively, died seized and possessed 
of the property; that in pursuance of item 4 of the will of Hugh 
Jackson, the executors, after the death of Elizabeth, sold and 
conveyed the property to William C. Abbott on the 9th of June, 





: 1856; that Abbott agreed and promised to pay to the execu- 
) tors the sum of $1,500 in three installments of $500 each, evi- 


denced by three promissory notes executed on and bearing 
same date with the day of sale and deed of conveyance to him, 
one of the notes being made payable to the executors twelve 
months after date, another twenty-four months after date, and 
the third thirty-six months after date; that on the same day 
of sale and conveyance to Abbott, in accordance with the terms 
of sale, to secure the purchase-money of the lot, Abbott exc- 
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uted his mortgage of the lot, together with some other prop- 
erty therein mentioned, whereby he reconveyed the lot to the 
executors, and “ thereby reinvested them with the legal estate 
and title,” su bject, however, to be defeated by the payment of 
the purchase-money ; that both the deed of conveyance to the 
executors and mortgage by Abbott back to them were part and 
parcel of the same transaction, executed on the same day, and 
they were both proven up for record and filed and recorded 
together in the county clerk’s office of Liberty county on the 
day of their execution. It further alleged that the vendor’s 
lien upon the lot was expressly reserved by the vendors in mak- 
ing the sale to secure the payment of the purchase-money, that 
afterwards, Abbott, without having paid the purchase-money, 
save the first of the three notes, conveyed the lots and improve- 
ments to Pinckney L. Palmer by warranty deed, and died in- 
solvent; that Palmer had both actual and constructive notice 
at the time of his pretended purchase from Abbott that the 
purchase-money had not been paid, and that the superior title 
to the premises was yet in the petitioners; that Abbott in his 
life-time, and his legal representatives since his death, in Sep- 
tember, 1863, failed and refused to pay the balance of the 
purchase-money, and wrongfully prevented the foreclosure of 
the mortgage, though often requested; that of all these facts 
Palmer had full knowledge, and, therein fraudulently combin- 


7 


ing with the legal representatives of Abbott to defeat the rights 
of petitioners, ejected them from said premises in January, 
1871, and since then has wrongfully withheld possession thereof 
to petitioners’ great damage, Ke. 

The petition further alleged the minority of the children of 
the said Hugh and Elizabeth up to within two years of the 
filing of suit; that all the property belonging to the estate of 
decedents had been fully administered, debts paid, and parti- 
tion had among said children, save the lot in controversy, 
which, it was averred, belonged, both in law and equity, to 
them as heirs and legatees aforesaid, unless and until the 
purchase-money therefor be fully paid according to the con- 
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tract of sale to Abbott, with which Palmer refused to comply ; 
that the premises when sold to Abbott were well worth $1,500, 
but by reason of use, neglect in repairs, &c., they are not 


worth exceeding $500; that none of the purchase-money, 


tl 

save the first above-mentioned note of $500, had been paid 
or in any manner satisfied or discharged; that Abbott and 
Palmer and their legal representatives have had the use and 
enjoyment of the premises since the day of sale thereof by 
the executors to Abbott, and that the petitioners and none of 
them have ever since the sale had or received any benefit 
therefrom, 

The relief prayed for was, that the claim of Palmer, or 
pretense of right and title set up by him, to the premises, be 
annulled and forever barred, unless the purchase-money 
remaining due and unpaid be promptly paid off and dis- 
charged, with the interest accrued, as specitied in the promis- 
sory notes to petitioners, to the end that the property might 
be restored in equity to those to whom of right it belonged, 
namely, the heirs and legatees of Ilugh and Elizabeth Jack- 
son; that if the purchase-money be not paid by defendant 
under the order of the court, then that the lot be adjudged to 
belong to the estate of decedents or their children, that the 
writ of possession issue, and that they have judgment for their 
damages and costs of suit, and general and equitable relief 

In 1874 defendant Palmer died, and after him John Jack- 
son, executor, one of the plaintifis, and the cause was con- 





tinued from term to term to make parties, &e. Proper parties 
being made, (to wit, Palmer’s administrator, widow, and 
children,) and the pleadings of the parties having been 
amended to conform to the change of parties, the cause 
came to trial at the September Term of the court, 1879; the 
defendants answering by demurrer, pleas of not guilty, statute 
of limitation of three, five, and ten years, res adjudicata, 
waiver of the vendor’s lien by reason of the mortgage cover- 
ing other property than the lot sold to secure the purchase- 
money, and four years’ limitation as to the notes. 
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To defendants’ answer, the plaintiffs interposed a demurrer, 
which being overruled, trial was had, resulting in verdict and 
judgment for the defendants. Palmer had actual and con- 
structive notice of the mortgage when he purchased, which 
was executed and recorded contemporaneous with the deed, 
and recited that the notes were for purchase-money. From 
this judgment the plaintiffs appealed. 

The plaintiffs’ first charge asked, which was refused, and 
which is referred to in the opinion, was as follows, viz.: 

“The deed and mortgage of the 9th of June, 1856, are to be 
considered together and as one instrument affecting the title 
of the property as conveyed by the Jacksons to Abbott, and 
you are instructed as to the legal effect thereof that said in- 
struments operate to vest the superior title in the plaintiffs, 
and give them the right to recover the lot in controversy in 
default of the payment of the balance of the purchase-money 
that the evidence may show to be due and yet unpaid. If you 
believe from the evidence that the purchase-money promised 
by Abbott has nut been fully paid according to the terms of 
the sale between him and the Jacksons, I charge you, the law 
is this: that, with respect to the plaintiffs, all the right or title 
which Palmer, or his legal representatives or heirs, acquired by 
the deed to Abbott, of date 12th of January, 1860, was what 
is styled the ‘equity of redemption,’ or a right in the nature 
of an equity of redemption ; that is, the right to have a perfect 
title from the plaintiffs on the single condition of the payment 
of the balance, if any, of purchase-money that may by the 
evidence be shown to be due and unpaid.” 

Other features of the charge complained of will be apparent 
from a reference thereto in appellants’ brief. 


Davis § Sayles, for appellants. 
I. The jury were instructed in the first and second paragraphs 
of the charge, in effect, that the vendor’s lien must be retained 
or expressly reserved in the deed of conveyance, in order to 
enable or entitle the vendor to assert his superior right or 
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equity to the land as against the vendee and those claiming 
under him. In this there was error. Such lien might be and 
was expressly reserved by the mortgage executed simultan- 
eously with the deed from the Jacksons to Abbott. ( Wallis v. 
Beauchamp, 15 Tex., 305; The Howards v. Davis, 6 Tex., 180; 
Dunlap v. Wright, 11 Tex., 597; Baker v. Ramey, 27 Tex., 53; 
Monroe v. Buchanan, 27 Tex., 245; McAlpin v. Burnett, 19 
Tex., 497; Burgess v. Millican, 50 Tex., 401; Brush v. Ware, 
15 Pet., 112.) 

Il. The court erred in its charge to the jury in this: The 
third paragraph of the charge plainly implies that the taking of 
the mortgage by the Jacksons (embracing as it did other prop- 
erty than that sold) was, in itself, the taking such “distinct 
and independent security” for the purchase-money as ipso 
facto operated to waive the lien of the vendors, regardless of 
the terms of the mortgage, and the plain intent of the parties 
as shown by the deed and mortgage, taken and construed to- 
gether. (Peters v. Clements, 46 Tex., 122; Masterson v. Cohen, 
46 Tex., 521; Price v. Lauve, 49 Tex., 83; Burgess v. Millican, 
50 Tex., 403; Irvin v. Garner, 50 Tex., 49.) 

Ill. The court erred in its charge in this: The third para- 
graph of said charge misled the jury in that the same proceeds 
upon the fallacy that the plaintifis were under some obligation 
to protect the defendants against the consequence of Abbott’s 
bad faith, and the refusal of his administrator to accept the 
claim preferred therefor and pay the balance of the purchase- 
money; and further, in that it assumes that if the plaintifis’ 
right of action or remedy on the mortgage is barred by limita- 
tion, then their right to recover possession of the lot is lost. 
(Estes v. Browning, 11 Tex., 243; Roosevelt v. Davis, 49 Tex., 
463; Keys v. Mason, 44 Tex., 140; Clay v. Hart, 49 Tex., 438; 
Black v. Rockmore, 50 Tex., 96; Swain v. Cato, 34 Tex., 395; 
Flanagan v. Cushman, 48 Tex., 244.) 

IV. The court further erred in its charge in this: In the 
fourth paragraph of said charge it is therein assumed that the 
deed to Abbott, and the mortgage by him to the Jacksons, 
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although duly recorded in Liberty county, gave no notice to 
Palmer of the rights and lien of plaintiffs. (Paschal’s Dig., 
arts. 4988, 4994; Jones v. The State, 13 Tex., 175; 25 Tex. 
Supp., 256; Chamblee v. Tarbox, 27 Tex., 146.) 

V. The eighth assignment, relied on as a proposition, is that 
the court erred in refusing to give the charge, asked by plain- 
tifls, marked number 1. (Blankenship v. Douglas, 26 Tex., 228; 
Hedgepeth v. Robertson, 18 Tex., 871; 13 Tex., 583; Pierce 
v. Randolph, 12 Tex., 295; Rogers.v. Broadnax, 24 Tex., 543; 
Marsh v. Hubbard, 50 Tex., 208; Mims v. Lockett, 23 Ga., 
241.) 

VI. The charge of the court was erroneous in this: That 
it assumed that Palmer, notwithstanding the notice had by 
him of all the facts, acquired a better title than Abbott him- 
self got from the Jacksons; in other words, that Palmer, in 
this contest, has superior rights and equities to those which 
Abbott could assert were he the defendant in the aetion. 
(Dunlap v. Wright, 11 Tex., 603; Fraim v. Frederick, 32 Tex., 
308; Caldwell v. Fraim, 32 Tex., 526; Williams v. Murphy, 
36 Tex., 76; Baker v. Compton, supra, 252; Delespine v. 
Campbell, supra, 4; Chew v. Barnet, 11 8. & R., 389, 392; 
Jewett v. Pulmer, 7 Johns, Ch., 65; Reed v. Dickey, 2 Watts, 
460.) 


E. B. Pickett, for appellees. —The third paragraph of the 
judge’s charge, assigned as error by appellants, is, in substance, 
that when a party sells land and takes a mortgage or other 
independent security, as upon the land sold and upon other 
lands he will be considered to have waived the lien; and that 
if he allows the purchase-moncy debt and mortgage to become 
barred, he cannot recover back the property sold from a sub- 
sequent purchaser from his vendee for value. This charge is 
not error. (Baker v. Compton, supra, 252; Story’s Eq. Jur., 
633, 634, 642, 643, 1520, 1522; Pitschki v. Anderson, 49 
Tex., 1; McDonough v. Cross, 40 Tex., 251; Brightman v. 
Word, 37 Tex., 311; Parker County v. Sewell, 24 Tex., 238.) 
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Goutp, Assocrate Justice.—The controlling question in this 
case is as to the legal effect of the sale and conveyance by the 
executors of Hugh Jackson to W. C. Abbott, and the contem- 
poraneous mortgage given by Abbott to said executors to 
secure the purchase-money notes for the lot conveyed to him, 
said mortgage embracing several other lots, the property of 
Abbott, as well as the lot bought by him. 

Our opinion is, that the legal effect of these instruments was 
to make the contract executory, and that the superior title to 
the lot remained in the heirs and executors of the estate of 
Hugh Jackson, entitling them to recover possession, although 
the purchase-money notes were barred. We see nothing in 
the fact that the mortgage embraced other property, nor in the 
language of the mortgage, to take the case out of the rule laid 
down in Dunlap v. Wright, and in numerous eases following 
that authority. That rule is firmly established, and its oper- 
ation should not be rendered uncertain by introducing an ex- 
eeption which seems to us mainly founded on a doubt as to 
the correctness of the rule itself, and a consequent disposition 
to limit its effect. 

Although the purchase-money notes were barred, the ven- 
dees of the purchaser— Abbott having bought from one whose 
title was dependent on payment of the purchase-money, and 
having notice thereof—could not successfully resist the recov- 
ery of the lot, the purchase-money being unpaid. 

If, after resisting the suit for the collection of the purchase- 
money and the enforcement of the mortgage on all of the 
mortgaged property, the defendants have any equitable rights 
growing out of the laches of the plaintiffs, those equities, not 
having been set up in their pleadings, cannot be considered. 
It is not seen, however, that they have any equity that will 
protect them from the legal title of plaintiffs. ‘The plaintiffs 
occupied to them no such relation as imposed the duty of dili- 
gence in the enforcement of their remedies in order to protect 
defendants. 

Because the court erred in refusing the first charge asked 
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by plaintiffs, and in its charge as given, the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 27, 1880.] 





Ep. Ranpatt vy. E. M. Coittns. 


1. PRACTICE.—The Revised Statutes permit the depositions of witnesses 
residing in the county to be taken; but if the witness is present in 
court at the trial, and objection on that ground to reading the depo- 
sition be made, the proper practice requires that the witness be intro- 
duced in person. 

2. SAME.—The depositions of the witness, if not present, could be read, 
but his personal examination before the court and jury would be more 
satisfactory. 

3. CHARGE OF THE couR*.—The failure of a sheriff’s fee-book to show 
a charge for service of citation, is more in the nature of a negative 
presumption or inference of fact, legitimate in argument before the 
jury, than a presumption of law, proper, as such, to be given in the 
charge ; and a charge which, in effect, gives the same legal effect to 
the negative presumption arising from the want of such entry in the 
fee-book, as the affirmative return on the citation itself, that it had 
been served, is error. 

4, PRACTICE—RES ADJUDICATA.—The question of costs becomes res 
adjudicata where payment thercof is imposed as terms upon granting 
a motion for new trial, and it is error for the court to refuse to reform 
the final judgment accordingly. The action of the court in refusing 
to reform the judgment being apparent on the record, no bill of 
exceptions is necessary. 

5. EVIDENCE — PRESUMPTION.—See evidence held insufficient to over- 
turn the presumption in favor of the recitals in the record. 





AppEAL from Houston. Tried below before the Hon. W. D. 
Wood. 

T. W. House & Co. recovered judgment by default, in the 
District Court of Houston county, February 22, 1861, against 
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W. D. Williams and T. P. Collins, for $428.59, suit being 


ro) 


brought on a promissory note executed by Williams to Collins, 
and indorsed by Collins. Collins was sued as indorser, but 
the judgment was against the parties jointly. The case was 
taken to the Supreme Court by writ of error, where the judg- 
ment was affirmed. 

The court-house and records of Houston county were de- 
stroyed by fire in February, 1865. On July 3, 1867, House & 
Co. filed a motion to revive the judgment. Service of scire 
facias issued July 20, 1867, and was served. Williams being 
dead, his administrator, J. R. Bridges, failed to answer. On 
March 19, 1868, Collins answered by general demurrer and 
general denial, also denying that the suit was authorized by 
House & Co., and accompanied his answer with an authority 
from T. W. House to dismiss the suit; and on September 8, 
1868, he again answered by general demurrer and general 
denial. On March 29, 1868, John H. Burnett filed a plea of 
intervention, setting up ownership of the note originally sued 
on and the judgment, alleging that he was indebted to House 
& Co. at the time, and brought the suit in their name, with 
their consent, he having transferred the note to them as collat- 
eral security, and that his indebtedness to House & Co. had 
since been paid. 

Collins died pending the suit, and his widow and executrix, 
who is the appellee, in September, 1869, answered by general 
demurrer, and also set up, under oath, that T. P. Collins never 
indorsed the note, and that he was not served with process in 
the original suit. She pleaded in reconvention, alleging fraud. 
On a trial in April, 1871, appellee recovered judgment for 
costs and $100 damages, which was reversed by the Supreme 
Court. (House v. Burnett, 42 Tex., 486.) In November, 1877, 
the cause was again tried, resulting in a judgment for Burnett, 
upon the terms that Mrs. E. M. Collins pay one-half of the 
costs accrued to that date; but a new trial was granted. 

Since the reversal, J. H. Burnett transferred the judgment 
to appellant, who, in November, 1878, intervened. Burnett, 
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after the transfer, was adjudged a bankrupt, and in April, 
879, his assignee filed a disclaimer. The canse was again 
tried on September 9, 1879, before a jury. 

On the trial, the appellant read in evidence certified copies 
of the citation, sheriff’s return, and the judgment of the court, 
and also the testimony of W. M. Taylor, who stated that he 
prosecuted the original suit for plaintiffs (Burnett having him- 
self having brought the suit) and obtained judgment by de- 
fault; that he informed the defendant Collins, the next day 
after the judgment was taken, that he had taken a judgment 
by default against him, and Collins replied he had a man 
between him and the judgment; that Collins was served with 
process, which he knew from the papers in the case; that at 
the time judgment was taken Collins’ place of business was 
not more than forty steps from the court-house; that he knew 
Collins’ signature, and did not doubt that his indorsement of 
the note was genuine; that he was in the habit of examining 
petition and service before taking judgment by default, and 
believed he did so in this case, and that service was complete; 
but all he knew of the service was from the papers in the 
cause. The appellant also read the judgment of the Supreme 
Court against Williams and Collins, but Collins did not join 
in the writ of error. 

S. W. Cooper testified that about the first of the year 1861 
Beckham (deputy sheriff) and Burnett came to his office in 
the court-house; Burnett went in the direction of the district 
clerk’s office and returned in a short time with papers in his 
hand and said to Beckham, “ Blair has not served Thomas P. 
Collins yet”; Beckham said it was not in his district, or some- 
thing to that effect; Burnett told him to go and serve it, and 
if Blair complained, he would pay both of them; Beckham 
went in the direction of the store-house of Collins; shortly 
returned and asked witness to write his return, which witness 
did; that this matter was associated in witness’ mind with the 
Holcomb transaction, in which Burnett consulted him about 
Ifoleomb’s resisting an officer. J. I. Burnett testified to the 
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same facts as Cooper; that he did not see Beckham give the 
papers to Collins, but knew that he was served. 

The answer of T. P. Collins, filed in his life-time, being gen- 
eral demurrer and general denial, with authority of J. W. 
[louse to dismiss the suit, was also read in evidence by the 
appellant. 

The appellee read in evidence the deposition of C. FH. Blair, 
sheriff in 1861, who stated that he kept a sheriff's book, in 
which was recorded the official acts of himself and deputies in 
serving process. The book shows service on Williams by Beck- 
ham, but not on Collins, and he believes the book is correct 
from the returns made to him by Beckham. All papers served 
by his deputies were required to be returned to him, and he 
made the entries. He was to serve papers in Crocket, and 
Beckham, who was appointed at the instance of J. IL Barnett, 
was to serve process in the lower part of the county; he 
(Blair) generally received process from the district clerk’s 
oflice, except in his absence, in cases of emergency, when the 
clerk was instructed to give papers for execution to his dep- 
uties. “My docket does not show that Thomas P. Collins was 
served, and if he was served by any one else, I do not believe 
it was returned to me; I cannot say positively that he was not 
served.” 

The defendant on the trial read in evidence, over the objec- 
tions of appellant, the depositions of F. A. Beckham, taken 
when a citizen of Trinity county, but at the trial a resident of 
Houston county, and personally present in court. 

Beckman testified, by deposition, that he did not recollect 
having ever served any process on Thomas P. Collins in any 
vapacity whatever; did not recollect having served process in 
this case except as to Williams; did not serve any process on 
Collins, and had no memorandum of the same. On cross- 
examination he stated he could not swear positively as to 
service of Collins; did not recollect having served any pro- 
cess on him. 

The defendant then introduced the sheriff’s fee-book, and it 
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showed that W. D. Williams was served on the 2d of Feb- 
raary, 1861, but did not show any service on Collins. 

When placed on the stand by appellant, Beckham said that, 
after his recollection had been refreshed, he remembered hav- 
ing served some process on Thomas P. Collins, and it was in 
the case of T. W. House & Cv. Judge Cooper said he wrote 
the return, but he (witness) thought Colonel Blair wrote it, 
but would not be positive. Blair had been complaining about 
the returns, and he (Blair) wrote it to show witness how to 
make a return, and the return was written in Long’s Hotel, 
and not in Cooper’s office. On cross-examination by appellee, 
he was shown an affidavit made by him in 1877, and filed 
with appellee’s motion for a new trial at a former term, which 
affidavit he said was true. It shows that he was appointed 
deputy sheriff in the fall of 1860 to serve process in the eastern 
portion of the county; says he served but one writ in Crocket, 
which he thinks was on Thomas P. Collins; Cooper did not 
write the return; that service of the writ was soon after he 
went into office, and in the fall of the year 1860, and Blair 
wrote the return to show him how to write returns. The 
service of this writ was connected in his mind with some serv- 
ice done near the Trinity-county line about the same time. 
That if he served any process on Collins, it was before service 
of Williams, and long before February, 1861; that the arrest 
of Holcomb for taking property from witness’ possession after 
levy in favor of J. H. Burnett, was in the fall of 1860. 

At the request of the defendant, the court instructed the 
jury that “the law presumes the entries in a sheriff’s book, 
which the law requires the sheriff to make, to have been prop- 
erly and correctly made, and that the sheriff has properly dis- 
charged the duty thus required of him.” To which the court 
added, that “the law also presumes that the return indorsed 
on a citation by the sheriff or his deputy is true until the con- 
trary appears by satisfactory evidence.” 

Judgment was rendered for appellant against W. D. Wil- 


Ss 


liams’ administrator for the amount of the original judgment 
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and interest, and in favor of the appellee and against the 
appellant for costs as against her, the jury, on special issues, 
finding that Collins was not served with citation in the orig- 
inal suit, but that he indorsed the note on the 31st of Decem- 
ber, 1859, and suit was not brought until January 31, 1861. 

The appellant made a motion for new trial, and to have the 
judgment reformed so as to tax the defendant Mrs. E. M. 
Collins with one-half the costs up to the November Term, 
1877, as ordered by the court in granting a new trial at that 
term. The motions were overruled, and Randall appealed, 
assigning as error: 

“1st. The court erred in permitting defendants to read in 
evidence, over the objections of the intervenor, the depositions 
of F. A. Beckham, when said witness was a resident of Ilous- 
ton county and present in court. 

«2d. The court erred in giving in charge to the jury the 
special charge asked by the defendants, to the effect that the 
law presumes the entries in a sheriff’s book to have been cor- 
rectly made, &e. 

“3d. The court erred in overruling the motion of intervenor 
to reform or correct the judgment so as to adjudge one-half 
the costs against the defendant Collins, in accordance with the 
order of the District Court made at a former term in granting 
said defendant a new trial in this cause, said new trial having 
been granted on the terms that defendant pay half the costs, 
and the same not having been paid. 

“5th. The verdict of the jury in finding that Thomas P. 
Collins was not served with process in the original suit, is 
against the preponderance of the evidence, and not supported 
by evidence.” 


Moore § Burnett, for appellant. 
Nunn g Williams, tor appellee. 


I. It was the intention and purpose of the act of 1879 to 
remove the former restrictions upon the use of depositions on 
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the trial, and to favor this mode of taking evidence, for the 
very good reasons enumerated in the act. (Pamphlet Acts 
of 1879. p. 126.) 

If. The defendant suffered no injury, because he had the 
Witiiess upon the stand and interrogated him. (Acts of 1879, 
p. 126; Willis v. Chambers, 8 Tex., 150; Davis v. Loftin, 6 
Tex., 490.) 

IIT. All official acts doue by officers in performance of 
duties prescribed by law, are presumed to be correctly per- 
formed; and if the law requires a registry of such acts, this 
has the legal presumption that it is correctly made. (Paschal’s 
Dig., art. 8827; 1 Greenl. Ev., 227, 483, 491, et seq.) 

IV. We submit that the new trial was unconditionally 
granted, and if the terms imposed were not enforeed by the 
order imposing them, it is not believed that the error could 
be corrected at a subsequent term. 

If the order imposing terms was sufficient to secure the 
right, then there was no occasion to revise that order, as was 
here attempted, by motion to reform the judgment. 

If the order imposing the terms is sufficient to secure the 
right contended for, then the final judgment will only apply 
to such cests as remain unadjudicated. (Houston v. Starr, 12 
Tex., 425; Clifton v. Lilley, 12 Tex., 181; Gorman v. McFar- 
land, 13 Tex., 237.) 

V. If there be error in this particular, it is not such as to 
require a reversal, (Paschal’s Dig., art. 1562.) 

VI. This court will not reverse upon the facts where there 
is a conflict of evidence, but such question of fact will be left 
to abide the verdict of the jury; and in a peculiar degree is 
this so when the finding is, as in this case, on special issues 
submitted. (Patton v. Gregory, 21 Tex., 519; Anderson v. 
Anderson, 23 Tex., 641; Cummins v. Rice, 19 Tex., 226; Rus- 
sell v. Mason, 8 Tex., 226; Mitchell v. Matson, 7 Tex., 4.) 


Bonner, AssocraTte Justice.—The statute (Rev. Stats., art. 
2218, note) which permits parties to take the depositions of 
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witnesses generally, residing within the county, was wisely 
intended to save expense and delay in the prosecution of suits. 
If, however, at the trial, the witness should be present in court, 
and objection on that ground be made to the reading of the 
deposition, the proper practice would require that the witness 
be introduced in person. 

Although, if not present, the deposition could be read, still 
his personal examination before the court and jury might be 
more satisfactory than the deposition. (Elliot v. Mitchell, 28 
Tex., 112.) 

Under the practice above indicated, the question as to which 
party had introduced the witness, which, under some cireum- 
stances, might be important, would not, as in this case, arise 
upon the trial. 

2. The special charge asked by the defendant and given as 
added to by the court, gave to the negative presumption aris- 
ing from the want of an entry in the fee-book of the sheriff, 
of a charge for service of citation on T. P. Collins, the same 
legal effect as the «affirmative return on the citation itself, that 
he had been served. 

In this we think there was error. 

The failure of the fee-book to show a charge for service of 
citation on T. P. Collins, was more in the nature of a negative 
presumption or inference of fact, legitimate in arguinent be- 
fore the jury, than a presumption of law, proper, as such, to be 
given them in charge. (Johnson v. Timmons, 50 Tex., 535.) 

3. There was also, in our opinion, error in the refusal of 
the court to reform the judgment so as to tax the estate of T. 
P. Collins with one-half the costs which had accrued to date 
of the former judginent of the court, imposing this as terms 
upon the granting of his motion for a new trial. This ques- 
tion had, by the former judgment, become res adjudicata. 


The facts connected with the granting of the former motion 
> > 


for new trial, and the action of the court refusing to reform 
the judgment, being apparent of record, the reason which re- 
quires a bill of exceptions in certain cases did not apply in this. 
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4. In this case, on a former appeal, (42 Tex., 486,) the doc- 
trine was recognized, that if the entry of a service of citation 
on T. P. Collins, one of the original defendants, and against 
whom judgment by default was taken, had been falsely and 
fraudulently procured by Burnett, a former party to the suit, 
then the aflirmance by the Supreme Court of the original judg- 
ment, Collins not being a party to the appeal, would not, in 
this suit to revive the judgment, preclude the equitable de- 
fense, that in fact he had not been cited. 

The record in the present case, as presented by briefs of 
counsel, fails to show any satisfactory evidence that there 
was such fraud as alleged, and upon which the former opinion 
of this court was based. 

If it be admitted that, irrespective of the question of fraud, 
the record could be contradicted by parol, still we are of opin- 
ion that the evidence was not sufficient to overturn the pre- 
sumption in favor of the recitals in the record of that judg- 
ment. The verdict of the jury in this particular was clearly 
against the evidence, and there was error in overruling the 
motion for a new trial on that ground. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED, 
[Opinion delivered January 27, 1880.] 


[Chief Justice Moore did not sit in this case.] 





L. C. Hare er at. v. F. M. OLIver. 


1. STATUTORY BOND.—A statutory bond on which summary judgment 
may be taken without notice to the sureties, must, to be valid, sub- 
stantially conform to the statute. 

2. REPLEVY BOND.—The right to give a replevy bond, under the statute 
regulating sequestrations, is limited to the parties to the suit. (Pas- 
chal’s Dig., arts. 5109, 5101.) 

3. LANDLORD—REPLEVY BOND.—If the landlord ean execute a replevy 

bond for his tenant in possession who is sued, he can do so only with 
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the consent of the tenant, and after he has in some proper mode been 
entered on the record as a party to the proceeding in which the bond 
is given. 

4, REPLEVY BOND.—When the levy is upon both personal ang real prop- 
erty, a replevin bond, conditioned as required by statute in cases of 
levy on personal property alone, is invalid. 


Appeat from Houston. Tried below before the Hon. W. 
B. Wood. 

Suit by F. M. Oliver, for himself and as next friend of his 
two minor children, against Ruben and Fredrich Friday, in 
trespass to try title for three hundred and forty acres of land. 
Petition filed October 4, 1876; writ of sequestration sued out 
same day; next day writ issued, and land seized valued at 
$1,500; also fifteen hundred pounds of seed cotton, valued at 
$30, and one hundred bushels of corn, valued at $50. 

October 14, 1876, W. E. Tyler, who was styled intervenor, 
(though the plea of intervention was not filed until three weeks 
afterwards,) executed a replevy bond, with appellants as sure- 
ties, in the sum of $3,180, payable to appellee. 

The defendants, R. and F. Friday, answered November 9, 
1876, by disclaiming, and asking that the heirs of John Tyler, 
deceased, (who were the intervenors,) be made parties defend- 
ant, as the owners of the land. On September 23, defendants 
and intervenors not appearing, judgment was rendered for 
appellees, against W. E. Tyler as principal and appellants as 
sureties on the bond, for $1,080. 


Appellants filed a motion to arrest the judgment and quash 
the bond. 


On October 11, appellants’ motion to arrest, &c., was over- 
ruled, except to the extent of $80 of the judgment, as to which 
amount only the judgment was arrested. 

The defect in the bond is indicated by the opinion. 


Moore § Burnett, for appellants. 


Nunn §- Williams, for appellee. 
I. The bond is, in effect, an undertaking by William 
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Tyler, the acting defendant, and his sureties, Friday and 
Haile. 

The plaintiff having sued and sequestered the land, the de- 
fendants, Ruben and Fredrich Friday, disclaim, and W. E. 
Tyler makes himself a party defendant, claiming for himself 
and his minor sisters. (Paschal’s Dig., art. 5296; Caldwell v. 
Fraim, 32 Tex., 325.) 

II. There is in this case a principal obligor bound, and he 
acting as the only party competent to act and make a binding 
contract, and this with the knowledge of sureties. (Van Deu- 
sen v. Blum, 18 Pick., 229; Dillon v. Brown, 11 Gray, 179; 
Cutter v. Whittemore, 10 Mass., 450; Adams v. Bean, 12 Id., 
187; Herrick v. Johnson, 11 Mete., 26; Kendall v. Carland, 
5 Cush., 74.) 

Ill. This bond belongs to a class that requires a most lib- 
eral construction to secure the objects intended. 

It was executed by W. E. Tyler and his sureties, and be- 
came the means by which the property sequestered, then in the 
possession of the sheriff, was released to principal W. E. Tyler, 
who took possession of the same. The sheriff had seized the 
two hundred acres of land, valued at $1,500. The bond was 
in the sum of $3,180, or double the value of both the land and 
personal property, and the condition of the bond was entirely 
suflicient to secure the rents, unless a strict, literal compliance 
with the very words of the statute is to be required. (John- 
son v. Erskine, 9 Tex., 10; Janes v. Reynolds’ Administrators, 
2 Tex., 256; United States v. Tingey, 5 Pet., 129; United 
States v. Bradicy, 10 Pet., 362; United States v. Linn, 15 Pet., 
816; Drake on Attach., see. 327.) 


Bonner, Associate Justicr.—It is not necessary to consider 
all the questions raised in this case to arrive at a final deter- 
mination of the same. We will dispose of but two only: 1st. 
Was the replevy bond given by a proper party to make it a 
valid statutory bond? 2d. Was it, as such bond, conditioned 
as required by law? 
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Ist. It is a well-established rule, that a statutory bond, upon 
which summary judgment can be taken without notice to the 
sureties, should, to be valid, substantially conform to the stat- 
ute. 

The right to give a replevy bond, by the statute regulating 
sequestrations, invoked in this case, is given to the parties to 
the suit themselves. (Paschal’s Dig., arts. 5100, 5101.) 

If this privilege, in a case where a tenant in possession is sued, 
could be extended to his landlord, who, under article 5296 of 
Paschal’s Digest, “may enter himself on the proceedings as 
the defendant in the suit, and shall be entitled to make such 
defense as if he had been the original defendant in the ac- 
tion,” it is believed that the proper practice would permit this 
only by the consent, express or implied, of the tenant, and 
after the landlord had in some proper mode entered himself 
upon the record as a party to the proceedings. 

To hold otherwise might deprive parties of the possession 
of property without due course of law. 

In Harris v. Shackleford, 6 Tex., 136, where the defendant 
died between the issuance and the levy of the execution, it 
was decided that his widow, who ordinarily, under our law, 
would be entitled to grant of administration and a share of the 
property, was not such party as could give a valid forthcoming 
bond, under the statute, upon which execution could issue. 

2d. If, however, it be admitted that the bond in this case was 
given by a proper party, it is nevertheless invalid as a statu- 
tory bond, because not conditioned substantially as required 
by the statute then in foree. (Paschal’s Dig., art. 5100.) 

Both personal and real property were levied upon; but the 
bond, instead of being conditioned to cover both species of 
property, is conditioned as required in cases of personal prop- 
erty only. The statute, in the same article, prescribes essen- 
tially different conditions for the two kinds of property.. To 
decide that the conditions for one should suffice for both, 
would virtually set aside the very law which authorizes the 
exccution of the bond. 
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The judgment is reversed and cause dismissed as to the 


appellants who are sureties on the replevy bond. 


i 
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A. P. Wootpriner, ASSIGNER, v. Grorce ROLLER. 


APPEAL — AFFIDAVIT.—The affidavit of an assignee in bankruptcy, 
that ‘*no property or other funds has come into my [his] possession 


as assienee of 





, and that I, the plaintiff herein, as assignee, am 
unable to give bond and security for costs, as provided by law, for the 
purpose of prosecuting my appeal,” is not such an affidavit as is re- 
quired by article 1408 of the Revised Statutes to authorize an appeal 
Without bond. 


. ASSIGNEES IN BANKRUPTCY.—An assignee in bankruptey docs not 


belong to that class of trustees who are exempted by the statute from 
giving bond, in order to prosecute an appeal. 


. AFFIDAVIT OF INABILITY TO PAY COSTS.—An affidavit by a party 


desiring to appeal, that he is ‘*unable to pay the costs,”’ is not in 
compliance with article 1401 of the Revised Statutes, which requires 
the affiant to ** make strict proof of his inability to pay the costs, or 
any part thereof.”’ 


. APPEAL—AFFIDAVIT.—While the affidavit of inability to pay cost, or 


give security therefor, is sufficient if not contested, under article 1401 
of the Revised Statutes it is only so when made before the county 
judge where the affiant resides, or before the court trying the cause. 


. APPEAL—AFFIDAVIT.—The aflidavit required by article 1401 of the 


Revised Statutes to entitle a party to appeal without bond and secu- 
rity, cannot be made before a notary public. 





See opinion for suggestions of difficulties 
likely to arise nnder article 1401 of the Revised Statutes, which are 
stated as a caution to parties desiring to appeal without bond, on affi- 
davit of inability to pay costs or give security therefor. 


AppraL from Freestone. Tried below before the Hon. 
soph Abbott. 
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Suit was originally brought in 1868 against Robert Adams 
by George Roller, the appellee. It has been twice before this 
court, the last time reported in 45 Tex., 485. At the August 
Term, 1879, the case was again tried, and resulted in a verdict 
ang judgment in favor of Roller against A. P. Wooldridge, 
assignee in bankruptcy of Robert Adams. 

The following affidavit appears in the transcript, viz.: 

“A. P. WooLpRIDes, assignee in bankruptey ) .,- 
of Robert Adams. ; No. 654. 
Suit determined in District Court of Freestone county, Texas, 
August Term, A. D. 1879. 

I, A. P. Wooldridge, as assignee in bankruptcy of Robert 
Adams, make oath that no funds or other property has come 
into my possession as assignee of said Robert Adams’ estate in 
bankruptcy, and that I, the said plaintiff herein, as assignee 
[of], am unable to give bond and security for costs, as pro- 
vided by law, for the purpose of prosecuting my appeal, taken 
in this cause to the Supreme Court of the State of Texas, and 
am unable to pay the costs. 

(Signed) A. P. WooLpRIDGE, 
Assignee of Estate of Robert Adams, Bankrupt. 

Subscribed and sworn to before me, at Austin, Texas, this 
12th day of September, A. D. 187! 

Hi. B. Barnwant, 
nro oz 

This was indorsed : 

“Filed September 15, 1879. 

J. W. Waters, 
Clerk D. C., F. C., Tex.” 


Article 1401, following the provision which requires the 
appellant or plaintiff in error to execute his appeal or error 
bond with two or more good and sufficient sureties, conditioned 
that he will prosecute his appeal with effect, &c., provides: 

«Ant. 1401. Where an appellant or plaintiff in error is 
unable to pay the costs of appeal, or give security therefor, he 
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shall nevertheless be entitled to prosecute his appeal; but in 
order to do so he shall be required to make strict proof of his 
inability to pay the costs, or any part thereof. Such proof 
shall be made before the county judge of the county where 
such party resides, or betore the court trying the case, and shall 
consist of the affidavit of said party stating bis inability to pay 
the costs, which affidavit may be contested by any officer of 
the court or party to the suit; whereupon it shall be the duty 
of the court trying the case, if in session, or the county judge 
of the county in which the suit is pending, to hear evidence 
and to determine the right of the party under this act to his 
appeal.” 

« Arr. 1408. Executors, administrators, and guardians ap- 
pointed by the courts of this State shall not be required to give 
bond on any appeal or writ of error taken by them in their 
fiduciary capacity.” 

The following motion was filed by appellee’s counsel in this 
court, V1z.: 

«The appellee in this cause moves the court to dismiss the 
appeal taken herein, on the following grounds, to wit: 

“Ist. The affidavit filed in lieu of an appeal bond does not 
show that appellant is unable himself to pay the costs of appeal, 
or to give bond with security for the same, but that he is unable 
as ussignee to do so. 

«2d. The said affidavit does not show that appellant is unable 
to pay any part of the costs of appeal. 

«3d. The evidence of inability of the appellant to pay the 
costs of appeal, or any part thereof, is not shown by certificate 
of the judge of the County Court, and the record does not show 
that appellee or the clerk of the court below had any oppor- 
tunity to contest the inability of appellant to pay the costs of 
appeal, or any part thereof.” 


J. R. Seely, for appellant. 


Theodoric G. Jones, for appellee, 
29 
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Moorr, Cuter Justice.— Appellee moves to dismiss this 
appeal because appellant has not filed with the clerk of the 
District Court an appeal bond, or affidavit in lieu thereof of 
his inability to pay the cost of appeal, or to give security there- 
for, as required by chapter 19 of the Revised Statutes. (Rev. 
Stats., secs. 1887, 1400, 1401, 1408.) 

Appellant does not pretend that he is personally unable to 
pay the costs or give an appeal bond. The affidavit upon 
which he attempts to maintain his appeal is simply to the 
effect “that no property or other funds has come into my 
[his] possession as assignee of * * * , and that I, the plain- 
tiff herein, as assignee, am unable to give bond and security 
for costs, as provided by law, for the purpose of prosecuting 
my appeal, and am unable to pay the costs.” Now, is this 
affidavit in compliance with the statute? Most clearly it is 
not. Appellant does not belong to either class of trus- 
tees who are exempted by the statute from giving bond in 
order to prosecute an appeal. Why, then, shall it be supposed 
that because he has voluntarily undertaken a trust which in- 
volves him in litigation, he may demand of the oflicers of 
court the performance of gratuiteus service, because trust 
funds have not come into his hands ? 

It is a fair inference that a trustee is acting by reason of 
some personal interest in the business, or from the expectation 
of profit or remuneration to result to him from it. We think 
it not unreasonable, therefore, when he chooses to engage in 
litigation, though it be in the character or right of a trustee, 
not to allow him to do so at the cost of officers of court of 
whom he requires labor, or at the peril of the payment of 
costs by the opposite party. If he has no personal interest in 
the matter, and is unwilling to become responsible for the 
costs, he should require those for and at whose instance he 
acts, to pay, or give security for them. 

But if appellant might prosecute an appeal because of his 
inability to pay or give security for costs, as assignee, we should 
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still be constrained to sustain this motion, because such proof 
of the fact has not been made as is required by law. 

The case was decided in the District Court of Freestone 
county. Appellant resides in Travis county. To prosecute an 
appeal without bond, the section of the statute cited above 
(1401) says appellant “shall be required to make strict proof 
of his inability to pay the costs, or any part thereof.” The 
last ciause of this sentence is omitted from the affidavit. Tf, 
in legal effect, the affidavit ineludes it, it is by inference and 
deduction, and not from strict proof, as would seem more 
appropriate. 

But, passing this by, there is a defect of a more vital and 
important character in the proof of appellant’s inability to 
give security for cost. The statute continues: “Such proof 
shall be made before the county judge of the county where 
such party resides, or before the court trying the case, and shall 
consist of the affidavit of said party stating his inabilify to pay 
the costs, which affidavit may be contested by any officer of 
the court or party to the suit; whereupon it shall be the duty 
of the court trying the case, if in session, or the county judge 
of the county in which4hé suif is pending, to hear evidence 
and to determine the right of the party under this act to his 
appeal.” (Rev. Stats., p. 216.) This language is certainly 
neither very clear nor definite. Its evident purpose is to 
enable the appellant to make prima-facie proof of his inability 
to give the required security, either in the county where the 
suit is tried or in the county where he resides, and to enable 
those having conflicting interest to controvert such proof in 
the county where the case was decided. 

If the proof of inability is made in the court trying the case 
while in session, the contest shall be before it; if before the 
judge of the County Court of the county where appellant re- 
sides, then it shall be before the judge of the County Court 
in which the case is tried. The proof in the first instance, it 
is clear, consists siinply of the affidavit of the party. But 
must this affidavit be made before the county judge, or is it 
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sufficient to present to him the affidavit of appellant to the 
facts, made before some other officer authorized to administer 
oaths ? 

The former course certainly seems to us more direct and 
simple. But if the affidavit may be made before some one 
else, it must be presented to the county judge, and he must 
certify that the fact required to be verified by the affidavit had 
been proved before him; and then the affidavit and certificate 
of the county judge must be filed with the clerk of the court 
in which the case is tried, in time to perfect the appeal. When 
thus filed, this proof of appellant’s inability to give security 
may be contested before the judge of the County Court of 
that county. 

But when and how is such contest to be instituted, conduct- 
ed, and determined? Is it to be heard during term-time, or 
in vacation? Must notice of it be given to the appellant? 
If so, wlfat must be its character? Or will it be heard ex 
parte? If so, a party may be deprived of his appeal without 
a hearing; while if the appeal is delayed for its termination, 


5? 


the twenty days for perfecting the appeal may expire; or if 
the appeal is perfected when the proof made before the judge 
of the County Court where appellant resides is filed, the term 
of this court to which the appeal is returnable may pass before 
the contest can be decided. 

Most of these questions do not, however, arise on the pres- 
ent motion, and we shall not undertake to decide them until 
we are required to do so. We merely call attention to them 
to warn parties attempting to perfect appeals by affidavit of 
the difficulties and enibarrassments hanging round such char- 
acter of proceeding. / In this case, it suffices to say that the 
affidavit purports to be made before a notary public of Travis 
county, and not before the county judge; and there is nothing 
in the record from which it can be inferred that proof of the 
inability of appellant to give security was made before or pre- 
sented to said officer. The clerk of the court from which the 
appeal comes cannot waive the proof required by law, and 
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thereby give effect to the appeal, any more than he can re- 
lieve the appellant from giving a proper appeal bond. 
The motion is sustained and the appeal dismissed. 
PI 


DISMISSED. 


[Opinion delivered January 29, 1880.] 





Puiure Atstrn’s Executor v. WiiuramM H. Cunprrr. 


1, RULES OF COURT.—When the defendant, in accordance with rule 31 
governing practice in the District Courts, admits that the plaintiff has 
a good cause of action as set forth in the petition, but replies by plea 
in the nature of a plea in confession and avoidance, he is entitled to 
open and conclude in adducing evidence and in the argument; but in 
such case the admissions should specify the allegations admitted, and 
should not be in general terms. 

2. PRACTICE—CONSTRUCTION OF WRITTEN INSTRUMENTS BY COURT. 
While it is the duty of the court to construe the legal effeet of written 
instruments offered in evidence which are unambiguous, the coustrue- 
tion should, as a general rule, be based upon the terms of the instru- 
ment itself. If parol evidence must be resorted to for explanation of 
the terms used, then the question of construction ceases to be one of 
law, and becomes a mixed question of law and fact, to be determined 
by a jury under instructions. ; ® 

3. CONDITIONAL SALE—MORTGAGE.—In determining whether a convey- 
anee absolute on its face, with a written agreement for repurchase 
signed by the parties, isa mortgage or a conditional sale, reference 
must be had to the inquiry, whether the relation of creditor and debtor 
continues to exist. If it does, it is a mortgage 
tional sale. 


; otherwise, a condi- 


4, MORTGAGE—CONDITIONAL SALE—CHARGE OF COURT.—When a 
deed is executed, and a contemporaneous agreement is signed by the 
parties for a reconveyance on payment of a sum stipulated, there be- 
ing nothing on the face of the papers to determine whether the trans- 
action Was a mortgage or a conditional sale, and extraneous evidence 
is resorted to, the question should be decided by the jury under in- 
structions, and not by the court, Where the two instruments are of 
the same date, and there is no other evidence of the true intention of 
the parties, the court may construe the instruments and charge on 

their legal effeet. 
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. > 4) 
statement of the case. 





5. CASE AFFIRMED.—Greneaux v. Wheeler, 6 Tex., 5 
6. EQUITY—CONVEYANCE OF LAND.—As against prior equities of third 
parties, a preéxisting debt is a sufficiently valuable consideration to 


15, approved. 


support a conveyance of Jand to one who has no notice of the prior 
equities, where the original indebtedness is given up and canceled. 

7. HoMESTEAD—Norice.—B and his wife, C, exeeuted to D a convey- 
anee, properly acknowledged and recorded, of land which they had 
occupied as a homestead. The vendors continued in possession, pay- 
ing rent first to D, and afterwards to E, his vendee under deed re- 
corded, and exeented to him notes for rent, on whieh suit was broueht. 
B, C, and D, contemporaneously with the original sale, had exeeuted 
an agreement for a reconveyance, of which E had no actual notice. 
Band C, resisting the payment of the notes for rent, set up home- 
stead rights in the property : ZZeld— 

1. That even admitting the original conveyance and agreement 
between the parties to have been intended as a mortgage, and not a 
conditional sale, the constructive notice of the agreement to repur- 
chase, resulting from the continning presenee of Band C on the 
premises, should not outweigh the fact that they had acknowledged 
their tenancy under D, and the public legal notice that C had parted 
with all her right to the property, given in her voluutary deed, 
executed and recorded with all the solemnities of the law. 

2. Any other construction would be coutrary to sound principles 
of Jaw and equity, and would make our registration Jaws, which 
were Wisely intended for the protection of innocent purchasers, but 
a snare and a delusion. 


Apprat frorn Houston. Tried below before the lon. W. D. 
Wood. 

On the 8th day of March, 1874, Philip Alstin brought suit 
in the District Court of Tlouston county against W. I. Cun- 
diff on certain promissory notes, three of which were, by the 
original and a supplemental petition, subsequently filed, al- 
leged to be secured by a vendor’s lien on certain real estate 
described in the petition,—the three notes amounting to 
$5,500, besides interest. The petition prayed for judgment 
foreclosing licen, &e. 

During the pendeney of the suit Philip Alstin died, and ap- 
pellant, as his executor, prosecuted the suit. Cundifi’s wife, 
Nancy L. Cundiff, made herself a party defendant. She and 
her husband, while admitting the justness of the debt as against 
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Cundiff, denied that the property could be subjected to the pay- 
ment thereof, alleging, in substance, that Alstin had acquired 
the property by deed from W. E. Haden, and that Taden ac- 
quired through deed from them (Cundiff and wife) of date of 
4th day of October, 1867; that at that time the property was 
their homestead, and the deed to laden, while absolute on its 
face, was, in fact, made to secure a debt due by Cundiff to 
Haden; that, by an instrument contemporaneous therewith, 
Haden agreed, on payment of the debt, to reconvey the prem- 
ises; that the transaction between them and said Haden was 
but an attempt to mortgage the homestead, not binding on 
Mrs. Cundiff, and that Haden acquired no right under the 
deed and conveyed no title to Alstin, he having notice of the 
nature of the transaction. There was no evidence of such 
notuce, 

The plaintiff replied, pleading want of knowledge of any 
such understanding with Haden, and alleging that he was an 
innocent purchaser from Haden for value, and pleaded that 
defendants were estopped by their deed and their other acts. 
The agreement to reconvey to Cundiff and wife was never 
acknowledged or recorded. The case was tried at the Fall 
Term, 1879, and verdict and judgment rendered in favor of 
plaintiff for the debt, and against his claim for the enforce- 
ment of the vendor’s lien, from which he appealed. 

Oiher facts will be apparent from the opinion and from 
appellant’s brief, in which they are correctly stated. 


Nunn & Williams, for appellant. 

I. The nature of this suit was not such as to make rule 31, 
for District Courts, applicable. 

Plaintii?’s cause of action, as shown by his pleadings, was 
the existence of a debt due from Cundiff to him, and of a 
vendor’s lien on the property described in the petition, both 
of which faets were alleged iu proper form. 

The defendants filed, in writing, an admission of plaintiff's 


cause of action, generally, except so far as the same might be 
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defeated by the facts of the defenses, contained in their an- 
swers, Which might be established on the trial. 

Whereupon the court allowed them to open and conelude 
in the introduction of evidence and in the argument. To this 
plaintiff objected, and the court overruled the objection. The 
defendants, by their answers, only set up facts to establish that 
no vendor’s lien ever existed on the property in controversy. 

II. If the admission by defendants was sufficient to entitle 
them to open and conclude the case, then its proper legal 
effect was to concede absolutely the existence of the debt and 
vendor’s lien as stated by plaintiff, and they could only be 
allowed to prove defenses in avoidance of these facts. 

The court, in the charge, only Lave the admission the etiect 
of establishing, prima facie, the existence of the lien, and al- 
lowed the defendants, in contradiction, to prove and argue 
that no lien had ever existed. Verdict and judgment were 
rendered against the existence of the lien. 

Ill. The deed trom Cundiff and wife to Haden, and the 
instrument from Haden to Cundiff, taken together, do not, on 
their face, legally import a mortgage of the property described. 

The deed and the other instrument bear the same date, viz., 
October 4, 1867, and were executed at the same time. 

‘The deed fro6m Cundiff and wife is absolute on its face, ac- 
knowledges the receipt of $4,000 in specie as the considera- 
tion, conveys the property to Haden, warrants the title 
erally, and covenants that the grantors have a good right to 
convey, and that the premises are free from all ineumbranees. 

The agreement signed by Haden recites that he has the 
same day purchased the land from Cundiff and wife, and has 
paid them therefor $4,039.50, specie, and states that it is under- 
stood between them that, in case they should pay him, on or 
before the Ist of January next thereafter, the sum raentioned, 
with legal interest, he agrees, on such payment, to reconvey 
said premises to them, and that upon such payment the title 
is to be divested out of him and vested in Cundiif and wite; 
but otherwise, the conveyance to him to be absolute, aud all 
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the title of the premises to be vested in him, without further 
action in the premises. The deed was duly acknowledged by 
Cundiff and his wife, and recorded. The instrument signed 
by Ifaden had two subscribing witnesses, but was neither au- 
thenticated nor recorded. W. A. Stewart, who was present 
at the transaction and was a subscribing witness, stated, in 
evidence, that the conveyance to [laden was made by Cundtff 
and wife in payment of a debt from Cundiff to Haden. Cun- 
diff testified that, when these instruments were executed. he 
was indebted to Iladen, and that his indebtedness “ was the 
consideration ” of the deed to the latter. This Was all the 
evidence concerning any debt from Cundiff to Haden. Cun- 
diif and wife; after the transaction with Iladen, continued in 
possession up to the time Alstin purchased. Ile then rented 
from Alstin in 1869, and continued to rent, giving his notes 
for the rent, until 1873, when he purchased, and gave his 
notes for purchase-money also. He stated that his wife knew 
nothing of his renting from Alstin ; told his wile that the deel 
she sgned to Haden was a mortgage. The court charged the 
jury, in substance, that if the deed and instrument referred to 


—_ 


were delivered at the same time, they operated as a mortgage 
to secure the consideration expressed; and further, in effect, 
that if the property embraced was the homestead of Cundiff 
and wife at the time, these transactions passed no title or right 
to Iladen, and that if Alstin, when he purchased, had legal 
notice of the nature of such transaction, he could enforee no 
lien against the property under the notes given by Cundif for 
the purchase-money. (Pearson v. Seay, 35 Ala., 612; Kelly v. 
Thompson, 7 Watts, 401; Robinson v. Cropsey$ 2 Edw. Ch., 
138; McKinstry v. Conly, 12 Ala., 678; Poindexter v. McCan- 
non, 1 Dev. Eq., 373; West v. Hendrix, 23 Ala., 226; Hickox 
v. Lowe, 10 Cal., 197; Wash. on Real Prop., pp. 62, 63, et seq. ; 
4 Kent’s Comm., 144.) 

IV. In order to constitute a mortgage, there must be a debt 
subsisting and unextingnuished. 
The papers themselves show no indebtedness from Cundiff 
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to IIaden, but show the payment of money as the considera- 
tion of the deed. The evidence of Cundiff and Stewart show- 
ed that no debt existed after the deed was made, but indicates 


that whatever debt had existed, was extinguished by the trans- 
action. (IToopes v. Bailey, 28 Miss., 328; Slowey v. McMuar- 
ray, 27 Mo., 113, 116.) 

V. The charge of the court assumes that there was a debt 


from Cundiff to Haden surviving the transaction between 
them, when this was a fact necessary to be found by the jury 
before the instruments could be construed to operate as a 


mortgage. 
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VI. The debt from Cundiff to Haden being extinguished 
| by the conveyance, the instrument signed by the latter was 
H merely a contract for repurchase, and made the transaction a 
i conditional sale. 

! VU. The prohibitions of our Constitutions and laws are 
{ only against forced sales of homesteads under process of court, 
! and not against voluntary alienation by husband and wife, 
; even for debt. 

VIIL. Under the circumstances of this case, possession by 
} the grantors, after their deed was made and delivered to Haden, 
i was no notice to purchasers from [laden of the secret, unre- 
Ht corded written instrument under which they claimed secret 
i equities. (Scott v. Gallagher, 14 8. & Rh., 333; Newhall v. 
I Pierce, 5 Pick., 450; Wood v. Farmere, 7 Watts, 382.) 

' IX. The instrument from Iaden to Cundiff could legally 
| have been recorded, and ought to have been recorded, in order 
to give notice of its existence. (Paschal’s Dig., art. 4994, and 


authorities before cited.) 


Moore § Burnett, for appellees. 
I. Appellees controvert appellant’s propositions under his 
second and third assignments, and contend that the “ written 
adiission,” being in the exact language of the rule, entitled 
them to open and conclude. 
If said rule is not applicable, no injury is shown by appel- 
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lant by reason of the ruling of the court. Appellant assigns 
no error in respect to the facts. (Gaines’ Administrator v. 
Ann, 26 Tex., 340; Belt v. Raguet, 27 Tex., 471.) 

If. The conveyance having been made on a preéxisting 
indebtedness, and the defeasance being executed and delivered 
at the same time, the two instruments constitute a mortgage, 
unless it clearly appears that such debt was extinguished by 
the conveyance. In this case it does not so clearly appear, 
and the mortgage, being made of the homestead, cannot be 
enforced by forced sale. 

The deed expresses as the consideration $4,039.50. The 
defeasance—styled agreement—recites that Haden had paid 
Cundiff and wife for the premises $4,039.50, and if repaid by 
January Ist next, with legal interest, he was to reconvey, Xe. 
The consideration expressed was antecedent indebteduess of 
Cundiff to Haden, and appellant’s testator knew the fact. The 
premises constituted the homestead of Cundiff and wife since 
1866, and continued their homestead, and was occupied as such, 
to the time of trial. The agreement of Haden describes the 
premises as the “same upon which said Cundifis now reside 
aud ocenpy as their homestead.” Both instruments were at- 
tested by the same witnesses and, as found by the jury, under 
the charge of the court, were executed and delivered at the 
same time. 

Appellant offered no evidence to show that the agreement 
was intended as a conditional sale, or that the debt was can- 
eeled. (Ruffier v. Womack, 30 Tex., 332; Gibbs v. Penny, 
43 Tex., 563; Beale v. Ryan, 40 Tex., 400; Baxter v. Dear, 
24 Tex., 17; Boatright v. Peck, 33 Tex., 75.) 

IIT. The agreement showed on its face that there was a 
debt due from Cundiif to Haden; and the two instruments, 
construed together, show that the homestead was made merely 
a security for the debt, and was not conveyed absolutely. 

IV. Appellant’s testator was not an innocent purchaser, he 
not having paid a valuable consideration; and the continued 
occupancy of the premises as a homestead was notice. 
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Appellant’s testator did not pay value. Antecedent debts 
of Iladen due him were the consideration, and he knew that 


ane 
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Haden got the land from Cundiff on a consideration of ante- 
eedent indebtedness due [Haden by Cundiifk (Mullins v. 
Wimberly, 50 Tex., 464; Watkins v. Edwards, 23 Tex., 443.) 


3onNER, Assocrate Justice.—The second and third errors 
assigned are, that the court erred in permitting the defendant 
to open and conclude in the introduetion of evidence and in 
the argnment before the jury, and in not giving to the admis- 
sion of the defendant its proper legal effect. 

Rule 31 of this court, for the government of District Courts, 
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(47 Tex., 623,) was intended to give to the defendant the priv- 
ilege to open and conclude in cases only where he admitted 


all the material issues tendered by the plaintiff in support of 


: his cause of action. If these issues are properly admitted by 
the defendant, and he in reply, in the nature of a plea in con- 
fession and avoidance, takes upon himself the burden of proof 
to defeat the demand of plaintiff, then, having this affirmative 
burden, he should justly have the right to open and con- 
elude. 
‘ Although the rule, in general terms, gives to the defendant 
i the privilege to open and conclude if he admits the plaintiif’s 
i eanse of action as set forth in the petition, except so far as it 
H may be defeated in whole or in part by the facts of the answer, 
yet, in practice, the admission should not, as in this case, be in 
; the general terms of the rule, but should be so specific that the 


| jury, who are not presumed to be judges of the legal effect of 
the pleadings, will fully understand the facts admitted, and 
upon which they are to decide. 

The admission here was relied upon and introduced in evi- 
dence by the plaintiff himself, and its general terms were so 
moditied by the learned jndge presiding 


=> 


in his charge, as to 
east the proper burden of proof upon the defendant. The 
jury, doubtless, thus understood it, and hence the plaintiff was 
not prejudiced on the trial. 


















ALSTIN v. CUNDIFF. 


Opinion of the court 


Our construction of the rule is made in this case beeause 
appropriate and asked to be given. 

The fourth error assigned is, that the court erred in that 
part of the charge which: construed the legal effect of the deed 
from Cundiff and wife to Haden, and the agreement to recon- 
vey from Haden to Cundiff, if made at the same time, to have 
been but a mortgage. 

Although it is both the right and the duty of the court to 
construe the legal effect of written instruments where they are 
plain and unambiguous, yet this construction, as a general 
rule, should be based upon the terms of the instrument itself. 
If parol evidence must be resorted to in order to explain these 
terms or the intention of the parties, then the question of con- 
struction ceases to be one of law simply, and becomes one of 
mixed law and fact, to be determined by the jury under appro- 
priate instructions from the court. 

The conveyance from Cundiff and wife to Haden was in 
the ordinary form of a deed absolute, with not only the usual 
covenant of general warranty, but one also that they had the 
legal right to convey, and that the land was free from all in- 
cumbrance. 

The agreement from Tlfaden to Cundiff recites that he had 
purchased the land from Iladen and wife, and had paid for it 
the consideration named in the deed, and that if the consid- 
eration should be repaid to him by the Ist day of January 
next thereafter, a period of less than three months, he would 
reconvey. 

There was no recital in either instrument that a loan of 
money or a preéxisting indebtedness to Haden was the con- 
sideration of the deed, but the transaction appeared as an 
ordinary conveyance of sale with privilege of repurchase. 

Under the authority of Thompson v. Chumney, 8 Tex., 
389, the court below might have been authorized to have con- 
strued the instruments as a conditional sale rather than a 
morigage, 


Although the courts have been inclined, particularly in cases 
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of loans of money at usurious interest, to construe an instru- 
ment to have been intended as a mortgage rather than a con- 
ditional sale, vet, as said by this court in Ruffier v. Womack, 
30 Tex., 340, “On the other hand, however great may have 
been the disposition manifested sometimes by courts to con- 
strue all agreements coupled with a stipulation for a recon- 
veyance upon payment by a future day, as mortgages, it is 
now well settled that the power of individuals capable of act- 
ing for themselves to make such contracts cannot be denied; 
and when the facts show that this is the character of their 
agreement, it must be upheld and enforced as readily as any 
other contract. (Conway’s Executors v. Alexander, 7 Cranch, 
218.) Nor does the fact that there was an existing debt at the 
date of the contract repel the presumption, which may arise 
from other facts, that the contract was a conditional sale. The 
question in such case is, Was the old debt surrendered or can- 
celed at the time of the conveyance?” (Holmes v. Grant, 8 
Paige, 243.) 

The true test, as laid down in the above case of Ruffier r. 
Womack, is, that if the relation of debtor and ereditor con- 
tinues to exist, it is a mortgage; otherwise, it isa conditional 
sale. (30 Tex., 342, citing Robinson v. Cropsey, 2 Ewd. Ch., 
138; Slee v. Manhattan Co., 1 Paige, 56; Poindexter v. McCan- 
non, 1 Dev. Eq., 377; Magee v. Catching, 33 Miss., 673.) 

It may be remarked in this connection, without referring to 
the question of the proper legal construction of the instruments 
upon their face, that the testimony of Cundiff himself does 
not satisfactorily show but that his previous indebtedness to 
Haden, and which he says was the consideration of the deed, 
was given up and thereby discharged. 

The effect of the above case of Ruffier v. Womack, and that 
of Iludson v. Wilkinson, 45 Tex., 444, and others, upon this 
and kindred questions, is, that when the true intention of the 
parties is not apparent upon the face of the instrument itself, 
then this often very embarrassing question, whether the trans- 
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action was a conditional sale er a mortgage, is ta be decided 
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by the jury, under the charge of the court, from all the facts 
and circumstances of the particular case. 

The only test of fact to determine this question, which was 
submitted to the jury, was whether the two instruments were 
of the same date, and not the trae intention to be ascertained 
from all the attendant facts and circumstances. Had the dates 
been the only test, then perhaps it would not, upon the part of 
the court, have been too great an infringement upon the privi- 
leges of the jury to have assumed as a fact in the case, appar- 
ent upon the face of the instruments, that they were both of 
the same date, and to have charged upon their legal effect 
accordingly. 

In the charge as given and restricted in the above partic- 
ular, we think there was error. 

It is assigned as error, that the court erred in those parts of 
the charge in which the jury were instructed, that if the con- 
sideration for the deed from Faden to Alstin was a preéxist- 
ing indebtedness due from Iladen to Alstin, that this, in law, 
was not a valuable consideration; also, that if the possession 
of the land remained in Cundiff and wife after their convey- 
ance to Iladen, such possession was notice to Alstin of the 
homestead rights of the wife, if this conveyance was a mort- 
gage and not a sale. 

These two alleged errors will be grouped and considered in 
the order named. The principle upon which is based the gen- 
eral rule, that a ereditor who, at a judicial sale, bids in prop- 
erty of the debtor, and has the amount of his bid eredited 
upon the execution, is not a purchaser for value, is, that no 
new consideration passes, and that, as between himself and the 
judgment debtor, the bid may, for good cause, be set aside 
without prejudice, and the execution be levied upon other 
property. That, therefore, if his bid should fail, he does not 
suffer that injury which migbt result to a third party who 
had, in good faith, previously acquired rights under the 
judgment debtor. In accord with this is the familiar doctrine, 
that if one of two parties, who otherwise have equal equities, 
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should have an additional security for his debt, not available 
to the other, in a proper case equity would compel him to 
resort to this additional security, as thereby bot % del bts might 
be satistied. 

As between the immediate parties, the payment of a pre- 
existing debt due from one to the other should be as valuable a 
consideration to support a contract as though the amount was 
then for ‘the first time advaneed, and should be set aside in 
favor of a third party, who did not have a superior right, in 
the event only that otherwise his rights could not be protected; 
but this should not be done to the ultimate prejudice of the 
ereditor who has otherwise equal equity. 

So far as shown by the record, both the indebtedness from 


Cundiff to laden a that from Iladen to Alstin, which were 
the considerations for the two deeds, were given up and cane led 
at the respective eran of these deeds. There was no offer to re- 
fund this indebtedness, and no evidence that, espect to their 
collection, the creditors, from want of the ies of limitations 


insolveney of the debtors, or other good cause, particularly 
after so long a lapse of time, could be placed in as good « 
dition as before the execution of the deeds. 

In the el: cog opinion of Mr. Justice Story in Swift x. Ty- 
son. 16 Pete , it was decided, that, as against on equities 
of third nak a preéxisting debt was a sufficiently valuable 
cons.deration to support the transfer of a negotiable note to 
one who has no notice of these prior equities. This de 
was approved and followed by this court in Greneaux v. Whee- 
ler, 6 Tex., 515. 

Although there can be found many decisions against the ap- 
plication of this doctrine to the purchase of real estate, yet we 
eannot see why, upon principle, it should not be thus applicd, 
particularly in cases where the original indebtedness is given up 
and canceled; and it is thus decided in courts of high author- 
ity. (Love v. Taylor, 26 Mis:., 574; Padgett v. Lawrence, 10 
Paige’s Ch., 180; Work v. Brayton, 5 Ind., 397; Babcock v. 
Jordan, 24 Ind., 19.) 
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Alstin does not occupy the position of one who relies upon 
a junior title or an equity to override the legal title in Mrs. 
Cundiff, and consequently upon him should rest the burden of 
proof that he was a purchaser both for value and without no- 
tice. Mrs. Cunditf, however, herself seeks to avoid her own 
voluntary, absolute, recorded deed, conveying away her legal 
title, on the ground that she had a secret agreement to recon- 
vey, by virtue of which she might still have the superior title. 

Under these circumstances, it would seem but reasonable and 
equitable that, before she should prevail, it should be shown 
that if the deed from Iladen to Alstin were set aside because 
the consideration was a preéxisting debt due from Haden to 
Alstin, that Alstin would not be prejudiced in the collection 
otherwise of this indebtedness. 

We are of opinion, that, under the facts as presented by the 
record, there was error in that part of the charge in which the 


jury were, in effec 


t, told that this previously-existing indebied- 
hess was not sufficient to support the deed from Haden to 
Alstin, as against Mrs. Cundiff. 


re are! 


It remains to inquire whether Alstin was affected with 
notice of the alleged homestead claim of Mrs. Cundiff by 
reason of her remaining in possession of the property joinily 
with the husband. 

The deed from Cundiff and wife conveyed the absolute 
legal title to the property into Haden. This deed was duly 
acknowledged by them and placed upon record. The instru- 
ment of reconveyance from Haden to W. TL Cundiff was 
never recorded. Although Cundiff and his wife remained in 
possession, it appears that they did so as the tenant of Haden 
and his subsequent vendee, Alstin, paying rent. Cundiff 
then purchased the land from Alstin, and executed to him 
the notes here sued upon in payment of previously-accrued 
rent and for the purchase-money. No actual notice of the 
claim of Mrs. Cundiff is given to Alstin, the subsequent pur- 
chaser, and he has no knowledge of the agreement to recon- 
vey until it is set up in this suit. Under these circumstances, 
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the question arises, whether the implied private notice of the 
homestead claim of Mrs. Cundiff—if it be admitted that the 
deed to [laden was intended as a mortgage and not a econdi- 
tional sale—given by her possession jointly with her husband, 
who, as the head of the family, acknowledged, both as a tenant 
and purchaser, the full legal and equitable title to be in Haden 
and his subsequent vendee, Alstin, should outweigh the public 
legal notice that she had parted with all her right to the prop- 
erty, given by her own voluntary deed, executed and recorded 
under the forms and solemnities of the law. 

To permit this, would, in our opinion, be contrary to sound 
principles of law and equity, and would make our registry 
laws, which were wisely intended for the protection of inno- 
cent purchasers, but a snare and a delusion. 

The principle here announced is supported by the case of 
Ranney v. Miller, 51 Tex., 263. 

We are of opinion that the court erred in the charge to the 
jury, that the possession of Mrs. Cundiff was notice to Alstin 
of her claim; and for this and the other errors above men- 
tioned, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered January 30, 1880.] 


[Chief Justice Moore declined to sit in this case. ] 





CENTRAL AND Montcomery Rariroap Co. v. W. F. HENNING 
ET AL. 


1. CONTINUANCE—SURPRISE.—See statement and opinion for facts, 
pleaded in an amended petition, which, considered with reference to 
the original cause of action, entitled the defendant to a continuauce on 
the ground of surprise. See the statement of the case for an applica- 
tion for continuance which excused the statutory diligence required 

to procure testimony. 
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Statement of the case. 


2. LABORER’S LIEN—CONSTITUTIONAL LAW.—Section 35 of article 16 


of the Constitution of 1876 did not give to laborers on railroads a lien 


on the property of the company on which they labored, as was pro- 


vided by article 37 to mechanics, artisans, and material-men. ‘ 
3. MECHANIC’S LIEN.—The lien given to mechanics and workmen by 


the act of February 18, 1879, was intended to apply only to labor 
done or materials furnished after the passage of that act. 

4. RAILWAY—LEvy.—Under the act of December 19, 1857, (Paschal’s 
Dig., arts. 4912-4914.) the railroad track, franchise, and chartered 
pewers and privileges of a railway company were deemed an entire 
thing, and a levy was held to embrace the whole road-bed and track, 
whether situated in one county or not, and the same could be adver- 
tised and sold at the court-house door of the county of the principal 
office. 


Apprat from Grimes. Tried below before the Hon. W. D. 
Wood. 

W. F. Henning, on the 16th of May, 1879, brought suit 
against F. A. Hyatt and the Central and Montgomery Rail- 
road Company on an instrument of writing as follows: 
“$551.56. Navasota, Texas, May 12, 1879. 

F. A. Hyarr: Please pay to W. F. Tlenning, or order, the 
sum of five hundred and fifty-one dollars and fifty-six cents, on 
account of work done on C. & M. R. R. 

(Signed) KE. Stimpson.” 

This was accepted by F. A. Hyatt, in writing across the face 
of it, and signed by him. In his original petition appellee al- 
leged that Hyatt was a contractor with the Central and Mont- 
gomery Railroad Company, and that Simpson, who drew the 
draft or order, was a sub-contractor under ILyatt; that the sum 
of money mentioned in the draft was for work and labor done 
by appellee in and upon the construction of the railroad of the 
company, at the instance and special request of Simpson and 
Hyatt; that the work was of the character and kind to be pei 
formed by Hyatt under his contract with the company; that 
the contract between Hyatt and the company was in writing ; 
that the company was largely indebted to Hyatt; that the 
amount claimed by the appellee was due and unpaid, and that, 
being for wages, it was, under the law, a lien upon the road-bed 
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and other property of the company; that, under the written 
contract between Hyatt and the company, Hyatt had a lien 
uppn the,road-bed aud other property of the company for the 
amount the company should owe [lyatt for the construction 
of the road of said company; that the amount the company 
owed Hyatt was largely more than the sum due appellee, and 
that appellee, to the extent of his demand, was subrogated to 
all the rights and equities that Hyatt was entitled to against 
the company, including the lien that Hyatt, by virtue of his 
written contract, had against the company. 





The general demurrer of the defendant-company to this pe- 
tition was sustained, and appellee on the 10th of June, 1879, 


by leave of the court, tiled his first amended original petition, 


rit 
in which he dismissed as to Hyatt, and alleged that about the 
15th of January, 1879, the Central and Montgomery Railroad 
Company, through its agents, hired appellee to do certain 
work and labor for it in the construction of its railroad from 
Navasota, in Grimes county, to Montgomery, in Montgomery 
county, Texas, to wit, to assist in building certain bridges and 
culverts for the company; that for this work and labor the 
company undertook and agreed to pay him $150 per month 
wages, to be paid monthly; that under this employment he 
labored for the company from the date of his employment 
three months and twenty-one days, or until the 5th day of 
May, 1879, for which his wages amounted to $551.36; that 
E. Simpson had been employed by the company to erect and 
construct or to superintend the erection and construction of 





bridges, &c., and that appellee was employed to work under 
Simpson in the erection of the bridges, &e.; that F. A. Hyatt 
was, at the time of the employment of appellee, vice-president 
of the railroad company, and as such, “or as contractor, or in 
some other way not known to appellee,” was the agent of the 
company, and as such acted for it in employing laborers, in 
procuring ties and material, and in doing other things neces- 
sary to be done in order to build the railroad and to put the 
same in running order; that Hyatt, as agent, was by the com- 
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pany authorized to and did make settlements with the em- 
ployees, laborers, and others dealing with it, and with him, as 
agent for the company, and gave such employees, laborers, 
&e., written statements showing the amounts due such labor- 
ers, employees, &ec., which written statements, in the form of 
certificates, due bills, &c., showed the dates of settlements and 
the amounts due. Iyatt, as agent of the company, was in the 
habit of signing his name to same, sometimes appending the 
word “contractor,” and sometimes without adding anything 
after his name; that such written statements were generally 
accepted, acknowledged, and otherwise ratified aud adopted 
by the company, and binding upon it; that in pursuance of 
this uniform course of dealing by the company and Hyatt, 
appellee, on the 12th day of May, 1879, procured a settlement 
and statement of his account against the company for the 
wages due him, and that Hyatt gave him a written statement 
of the amount in the form of a written acceptance by him of 
an order drawn on him by E. Simpson in favor of appellee; 
that the statement was a just and correct statement of the 
amount due appellee for wages, and that the company were 
estopped by their acts from denying it; that the company 
justly owed appellee the demand claimed by him as wages, 
and refused to pay it, though often demanded, and that it was 
due and unpaid; that all of the sum, except the amount of 
$165, was for wages due for work done after the 18th day of 
February, 1879, and that amount was for wages due from the 
date of his employment up to the 18th of February, 1879. 
Appellee claimed a lien for the whole of his debt, but asked, 
in the event the court should hold that he was not entitled to 
his lien for the $165, that his lien should be enforeed and fore- 
closed for the balance for wages due after the 18th of Febru- 
ary, 1879. 

On the 16th of May, 1879, thirteen other parties intervened 
in the suit. They alleged that they were lien-holders for wages 
due them respectively for work and labor done upon the rail- 
road, each to the amount stated in the plea for each one of 
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them respectively, and all of them evidenced by existing ac- 
ceptances of [lyatt, except parties named, who sue upon 
accounts itemized and veritied by their affidavits respectively. 
Intervenors, in their original plea, alleged that Hyatt hada 
written contract with the company, and that, as contractor or 
ugent of the company, he employed them to labor on the road, 
agreeing to pay them wages; that the wages were due, unpaid, 
and owing. On the 22d of May, 1879, the Central and Mont- 
gomery Railroad Company filed demurrer to the plea of inter- 
venors, Which was sustained by the court below. 

The railroad company filed a general demurrer to plaintiff’s 
first amended original petition, and special exceptions that 
Hyatt was a necessary party, and that the rights of the parties 
could not be properly ascertained and determined without his 
being made a party to the suit. Also, for answer, a general 
denial; and, for special answer, that Hyatt was not the agent 
of the company, but a contractor. These pleas, filed June 10, 
1879, were overruled. 

The appellant then filed a motion for continuance, stating 
that the first amended original petition, just tiled, presented an 
entirely new course of action, in that “ plaintiff’s original peti- 


+ 


tion sought to recover on a contract made with I. A. Ilyatt, 
who is alleged by said petition to be a contractor with this 
defendant to build its road, and to have employed plaintiff to 
do and perform certain work on said road of certain value, 
and claiming a lien on defendant’s road under the law regu- 
lating the wages due by contractors and sub-contractors, while 
the amended petition sets up that defendant employed plaintiff 
and contracted to pay him specified wages; that it sets up a 
new cause of action, asserting new rights and a new contract 
as to parties, is a surprise on the defendant, and it is not now 
prepared to present its defense to the charge of a personal 
contract with plaintiff, and is surprised by the allegation that 
it contracted with plaintiff,’—which motion was overruled, 
und defendant took a bill of exceptions. 
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This amendment was filed on the same day that defendant 
was to go to trial. 

In addition to the fucts set out as contained in the motion 
for continuance on the ground of surprise, it proceeded to state 
that «F. A. Ilyatt, the co-defendant, resides in the county of 
Grimes, and left this county just before the beginning of this 
term of the court, to be absent only a short time, and this de- 
fendant has constantly expected the said [Lyatt to return to 
this county and be present at this trial; that he was abseni 
when detendant was served with process and has not since 
returned, though daily expected; that he is not absent by the 
procurement or consent of this defendant, nor does this de- 
fendant know certainly where he is, but is informed that he is 
1 Orange county, Texas; that this defendant, on the Saturday 
beiore this court began, inquired of said Hyatt’s wife when he 
would return, and was informed that he would be back the 
week of this court, and this defendant has relied on his pres- 
ence at this term, and no diligence which it could have exer- 
cised was reasonably calculated to have procured his testimony, 
as le was on a flying trip to the eastern portion of this State; 
that his evidence is material to this defendant’s defense, and 
it cannot go safely to trial without him; that he expects to 
procure his testimony by the next term of this court; that this 
defendant has a good and valid defense to the suit as brought; 
that this motion is not made for delay, but that justice may be 
done.” 

The petition of plaintiff alleged that F. A. Hyatt was a resi- 
dent of Grimes county, but temporarily in Orange county. 

This application was refused by the court. The case was 
tried by the court without a jury, and a judgment rendered in 
favor of the plaintiff for $551.06, and in favor of the inter- 
venors for various sums; that the several amounts were for 
work and labor on the defendant’s road, performed at the 
special instance of the company, and were a lien prior to all 
other liens which have accrued since February 18, 1878, upon 
the Central and Montgomery Railroad, beginning at Navasota, 
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Grimes county, and extending on through the county of Grim 
to Montgomery, in the county of Moutgomery, and upon its 
equipments, for said wages, for foreclosure of the lien, and for 
an order of sale to the sheriff or any constable of Grimes 
county, commanding him to sell said railroad and its equip- 
ments, or as much as may be necessary to pay the amount due 
the plaintiff and the amounts due each of the intervenors. 


Hutcheson § Carrington, for appellant. 

I. The court erred in refusing defendant a continuance of 
this cause, in view of the fact that pl: untiff’s first amended 
original petition, filed just before going into trial, after the 
eourt had been in session two and one-half weeks, set up a 
new and entirely distinct cause of action from his original 
petition, requiring of defendant evidence to rebut it, for pro- 
ducing which it was not put upon any diligence by previous 
pleadings, was a surprise on its face, and the defendant was 
entitled to continuance on that ground. (Turner v. Lambeth, 
2 Tex., 371; Cowan v. Williams, 49 Tex., 396.) 

II. The court erred in refusing continuance on the ground 
stated in the application in regard to the absence of the wit- 
ness and contractor, F. A. W yatt, and the materiality of his 
testimony. (Payne v. Cox, 13 Tex., 481; Price v. Lauve, 49 
Tex., 81.) 

IIT. The law clearly contemplates wages due on work done 
subsequently to the passage of the act, and in giving a lien for 
that portion of wages earned anterior to that date, the court 
exceeded the provisions of the law. (Taylor ¢. “ses Dal- 
Jam, 515; Cooley’s Const. Lim., p. 370; Potter’s Dwarris on 
Stats., p. 145; 1 Kent’s Comm., 162.) 

IV. If the construction given the act by the lower court is 
legitimate, then the act itself is unconstitutional, and the Leg- 
islature can as well enact that all debts due for goods bought 
heretofore shall be a lien on the property of the debtor, as that 
wages theretofore earned shall be. Either would be making for 
the parties a contract which they did not themselves make or 
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contemplate, and is not within the scope of legislation, because 
retroactive. (Const. of Texas, art. 1, Bill of Rights, p. 16; 
Sutherland v. De Leon, 1 Tex., 304; Cooley’s Const. Lim., p. 
369.) 

V. The court erred in ordering sale by the sheriff of Grimes 
county of a road lying in two counties, in that all the line of 
road lying outside of Grimes county and extending into Mont- 
gomery county is beyond the official control and power of the 
sheriff of Grimes county. (Casseday v. Norris, 49 Tex., 618.) 


Boone & Cobbs, for appellee. 

I. The court did not err in refusing defendant a continuance 
on the ground set forth in defendant’s first assignment of error. 
The first amended original petition and the intervenors’ trial 
amendment did not set up new and entirely distinct causes of 
action, and did not operate a legal surprise to defendant. 
(Const. of Texas, art a sec. 86; Act of February 18, 1879, 
Rey. Stats., App., p. 4; Austin v. Jordan, 5 Tex., 131; Tulane 
v. McKee, 10 Tex., - 37; Fisk v. Miller, 13 Tex., 225; Chap- 
man v. Sneed, 17 Tex., 430; Thouvenin v. Lea, 26 Tex., 613.) 
If. The court did not err in refusing continuance on the 


absence 


grounds stated in the application, on account of tl 
of the witness and contractor Hyatt. No diligence was shown, 
nor any legal excuse for want of diligence, and the affidavi 
in support of the application for continuance shows that the 
testimony sought was immaterial. (Rev. Stats., arts. 1276, 
on Price v. Lauve, 49 _— 79; Cummings r. Rice, 9 Tex., 

7; Trammell v. Pilgrim, 20 Tex., 158; Williams v. Talbot, 

97 7 Tex.. 166; Lewis v. W oon 4 15 Tex., 48; Titus v. Crit- 
tenden, 8 Tex., 139; Claiborne v. Yoeman, 15 Tex., 46; Stanley 

Epperson, 45 Tex., 650.) 

III. Appellant contends that the court erred in holding, that 
for work and labor done and wages due anterior to the 18th 
of February, 1879, there was a lien on defendant’s road. 

There was no error in this. The court gave the proper con- 
struction to the statute, and the statute is not unconstitutional 
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and invalid. (Const. of Texas, art. 16, sec. 36; Act of Feb- 
ruary 18, 1879, Rev. Code, p. 4; Moore v. Letchford, 35 Tex., 
185, sustained in Nicholas v. Hester, 42 Tex., 180, and author- 
ities cited in these cases.) 

IV. Appellant’s last proposition is, that the court erred in 
ordering the sale to be made by the sheriff of Grimes county. 
This was not error. The road and its equipments are an en- 
tirety. But if error, this court can reform the order and give 
such direction as to the sale as it may adjudge correct. (Rev. 
Stats., pp. 612, 613; Jones on R. R. Secur., 428, 497.) 

V. The answer discloses no defense. The testimony for 
which the continuance was sought could not have benefited 
defendant if he had obtained it. 

The answer was a general denial, and the special defense 
was that Hyatt was the contractor, and not the ag 
ant. (Titus v. Crittenden, 8 Tex., 139; Claiborne v. Yoeman, 
15 Tex., 46; Fowler v. Buckner, 23 Tex., 86.) 


ent of defend- 


Bonner, Assocrate Justice.—The legal effect of the orig- 
inal petition filed May 16, 1879, by appellee Henning, was to 
charge Hyatt individually with $551.06, and to subject the 
property of the defendant-company to a lien for its payment. 

On June 10, 1879, the day of trial, Henning dismissed the 
cause as to Hyatt, who was a necessary party, if the cause of 
action as set out in the original petition was relied on, and 
by amended petition, that day filed, sought not only to make 
the property liable, but, for the first time, to subject the com- 
pany to a direct judgment for the debt itself. 

This, we think, was such a material change in Henning’s 
cause of action as to have justly entitled defendant, on his affi- 
davit therefor, to a continuance on the ground of surprise. 
(Turner v. Lambeth, 2 Tex., 371; Cowan v. Williams, 49 Tex., 
396.) 

The continuance should also have been granted for the tes- 
timony of Hyatt, as prayed for in the motion. It was shown 
to have been material, and the want of statutory diligence was 
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sufficiently excused to bring the application, if not within the 
letter, at least within the spirit of the statute. (Payne v. Cox, 
13 Tex., 480; Price v. Lauve, 49 Tex., 81.) 

That the case previously presented by the intervenors as to 
their separate claims may have been substantially against the 
company in the first instance, and not against Hyatt, should 
not have affected the rights of the defendant as between it and 
the plaintiff Henning. The company was simply called upon 
to meet the case as made by the pleadings of each party, and 
might not on the trial have contested the demands of the in- 
tervenors. 

There was also, in our opinion, error in so much of the judg- 
ment as gave to Henning and the intervenors a lien on the 
road-bed, Xe., for work and labor done previously to February 
18, 1879, the date of the act under which the lien was claimed. 

Section 35 of article 16 of the Constitution of 1876 did not 
give to laborers on railroads a lien on the property of the com- 
pany upon which they expended labor, as was provided by sue- 
ceeding article 37 to mechanics, artisans, and material-men ; 
and whatever lien can be claimed to appellee must be by vir- 
tue of the act of February 18,1879. (Appendix to Rev. Stats., 
p. 6.) 

It does not become necessary in this case to décide the very 
grave question, whether the Legislature, even with the aid of the 
constitutional provision, could, for the ultimate payment of 
any and all liabilities which a contractor might incur without the 
knowledge or fault of the owner, give a lien upon the property 
of the owner for an amount beyond that of the contract price, 
this liability to be fixed by some proceedings in the nature of 
a garnishment, as by statutory notice, as provided by previous 
and existing laws in regard to mechanics’ liens. (Paschal’s 
Dig., arts. 4595-4598; Rev. Stats., art. 3176.) 

Neither does it become necessary, under the construetion we 
give to the statute, to decide the question,—if, indeed, it be an 
open one,—whether the Legislature has the constitutional 






















power to ingraft, without the consent of parties, upon 
viously-existing contract, a stipulation not only for a lien where 
none existed before, but for “one 
of 1876, art. 1, see. 16.) 

If it be admitted that this could be 
only where this legislative intention was clearly shown. (Cool- 
ey’s Const. Li 
Taylor v. Duncan, Dallam, 517.) 

Our constr 


give the lien oily for labor performed after its passage 


not before. 


We do not think the objection well taken, that the ju 
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Practically, without great sacrifice, the road-bed could not 
well be sold except as an entirety. 
In the partic ular complained oft, the abov e statute is not ma- 


terially changed by subsequent legislation. (Rev. Stats., art. 
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express any opinion as to the alleged insufficiency of the testi- 


mony to sustain the cause of action. 





Judgment reversed and cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered February 3, 1880.] 





Tne Texas LAND Company v. Reson Moon. 


PURCHASE-MONEY.—A defendant who was sued for unpaid purchase- 


money due on his notes, made in 1872, for eighty acres of land, and 


to enfore the vendor’s lien. answered, charging 


fraud in the procure- 
ment of the notes, and alleging that he had been in possession of the 
land since 1856, and prayed for a cancellation of the notes, the reecov- 
ery back of the money paid on them, and for judgment for six hundred 
and forty acres of land, of which the eighty acres formed a part. The 
issue of frand being found in favor of the defendant, the indement 
was for repayment of the money collected on the notes, their caneel- 
lation, and vesting title in defendant for the eighty acres: Held— 

1. There was error in so much of the judgment as decreed the 
title to the land in defendant, as the plaintiff was not required by 
the pleadings to meet the issue of the merits of his title, but only 
that of fraud in the sale. 

2. Even had the defense of limitation been properly pleaded, 
there was not ten years’ adverse possession, independent of the 
period during which the statute was suspended. 


AppgAL from Leon. Tried below before the Hon. W. D. 


W ood. 


In addition to the facts stated in the opinion, it appears that 
the judgment for appellee Moon was for eighty acres of land, 


and based upon the ten years’ statute of limitation. Moon tes- 
tified that he went on the land in October, 1856. On the Ist 
of March, 1872, he entered into the contract with appellant for 


the purchase of the eighty acres of land. Appellee, in his an- 


swers, claimed six hundred and forty acres of land, and also, 


in reconvention, to recover back the money paid by him. It 
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was in evidence that Moon held under the contract of pur- 
chase which he sought to cancel, after March 1, 1872. There 
was no prayer for the recovery of eighty acres of land by Moon, 
*and no evidence of his title to eighty acres, aside from the 
attempt to make one by limitation. 


H. D. & F. H. Prendergast and Johnson Holland, for appel- 
lant. 


N. G. Kittrell, for appellee.—Thougl: not connected in the 
court with the case, I beg leave to submit the following coun- 
ter-propositions, viz.: 

I. The defendant having claimed title to six hundred and 
orty acres of land, and the court having rendered judgment 





f 

for only eighty, and the appellee not complaining, it is not a 
ground of complaint, on the part of appellant, that the court 
gave to his adversary a less amount than the adversary sought 
to recover. 

The appellee plead the ten years’ statute to six hundred and 
forty acres, but the court limited him to the eighty acres which 
was the subject of contract. (Mitchell v. Zimmerman, 4 Tex., 
82.) 

If. The judgment, if erroneous in this particular, can be 
revised and reformed by this court, the facts being so fully 
developed as to show what the judgment should be. 

The title of plaintiff, the circumstances under which the sale 
was made, the possession of the defendant, and the fraud prac- 
ticed upon him, are all shown. (Paschal’s Dig., art. 2903; 
Mathews v. Hancock, 20 Tex., 7; Johnson v. McKissack, 20 
Tex., 161.) 

III. Appellant having set up a new action by amendment of 
December 14, 1876, praying a rescission of the contract, the 
statute of limitation ran until the date of the amendment, fraud 
having been shown, and defendant was not estopped from set- 
ting it up, nor required to offer to return the land, having 
pleaded the statute. 
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Appellant first sought jadgment and foreclosure on purchase- 
money notes unpaid; then he prayed a rescission of the con- 
tract, abandoning prayer for foreclosure. Defendant proved 
residence for more than twenty years. Defendant was in pos- 
session at date of sale and claimed title, but made the contract 
to avoid litigation and secure a home, and fraud was practiced 
on him. (Ilenderson v. Kissam, 8 Tex., 52; Williams v. Ran- 
don, 10 Tex., 74; The Governor vr. Burnett, 27 Tex., 37; Mun- 
son v. Iallowell, 26 Tex., 480; Mitchell v. Zimmerman, 4 
Tex., 82.) 


Bonner, Associate JusticE.—This, as brought, was not a 
suit of trespass to try title, but one in which the Texas Land 
Company, as plaintiff, sought by the original petition judgment 
upon iwo—remaining unpaid—of three promissory notes, and 
to enforce the vendor’s lien, given by the defendant, Reson 
Moon, upon an executory sale of eighty acres of land. 

Besides the acknowledgment of the title under which plain- 
tiff claims, made by the defendant by virtue of the sale, he, in 
one of the notes, agreed to hold the land as tenant under that 
title until the note was paid. 

To the suit of plaintiff, defendant Moon replied that the 
agreement and notes were fraudulently obtained, in this: that 
the agreement for title was falsely and fraudulently read as an 
obligation for a general warranty deed, when in fact it was for 
a deed without warranty, and that, being nearly blind and 
unable to read, he was deceived thereby. He prayed that as 
he was in the actual possession of the land at the date of the 
agreement of sale, and had been since 1856, that the notes 
and agreement be canceled, and that he be placed in the 
same condition as when they were made. He also prayed for 
judgment for title to six hundred and forty acres of the grant 
of land, by virtue of the ten years’ limitation. 

The plaintiff, by amended petition, asked that as the defend- 
ant had repudiated the contract of sale, the same be held for- 
feited and that plaintiff have possession. 
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The contested issue in the ease, as present ted both by the 
pleadings and the evidence, was as to the invalidity of the sale 
growing out of the alleged fraud, rather than that of the 
merits otherwise of the title. The theory of plaintiff’s case 
seems to have been based upon the superiority of his tit * as 
acknowledged: by the defendant, ep that, under the cireum- 
stances, he was not required to rn ‘raign title from and under 
the sovereignty ot the soil. 

The court, upon special verdicts found by the jury, gave 
judgment for the defendant upon the issue of fraud; that he 
recover $152.04 principal of one of the notes and interest, 
which had been paid to plaintiff; that the remainin y notes 
and agreement be canceled; and that defendant do have and 
recover of plaintiff the eighty acres of land, and be quieted 
in the possession and enjoyment of the same. 


Under the ease as made by the pleadings and evidence, we 


are of opinion, that in so much of the judgment as decreed 
the t ‘tle. to the land into the defendant, and that he be qui ted 


in the possession and enjoyment thereof, there was error, in 
this: 

Ist. Because the plaintiff was not called upon to meet the 
issue of the merits of his title, but only that of alleged fraud 
in the sale to defendant. 

2d. Because if the issue of title had been presented by the 
pleadings, the defense of limitation, upon which this part of 
the judgment seems to have been based, was not sufficiently 
made out by the evidence, as ten years’ adverse possession, 
omitting the time during which the statute was suspended, 
had not elapsed. 

As the ease will be remanded, we do not think it proper to 
give any opin ion as to the relative weight of the testimony in 
regard to the alleged fraud. 

It is not inappropriate, however, to add, that upon this issue 
the buiden of proof is upon the defendant, and that the testi- 
mony should be satisfactory in order to justify the court to set 
aside the written agreement. 
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The alleged error of the court in overruling the plaintiff’s 
special exception, that the defendant’s answer does not show 
that he is injured, or will likely be injured, by not having a 
warranty deed, we do not think well taken. 

It is not only lawful, but in many cases prudent, that pur- 
chasers of land should protect themselves by requiring deeds 
with warranty; and if such be the contract, they have the 
right to have it enforeed. 

The description of the land, as given in the judgment, is 
quite vague and uncertain, but it is the same given by the 
plaintiff in his petition. That contained in the agreement to 
make title is much more specific. 


Judgment reversed and the cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered February 3, 1880.] 





C. C. ano R. O. Jounson vy. Josepm RicnwaARDSON ET AL. 


1. NOTICE — ADMINISTRATOR’S SALE.—Where there was no evidence 
aflirmatively showing the length of time for which notice was given 
ininistrator’s sale of land, and the deed executed to the pur- 
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chaser did not, by its recitals, show the absence of due notice, the 
court did not err in refusing to charge in regard to the question of 
notice of the sale as affecting the title of the purchaser. 

2. FRAUD—CHARGE OF COURT.—When the issue of fact made by the 
pleadings was as to the existence of a fraudulent understanding be- 
tween the administrator and the purchaser of land at administrator’s 
sale, under which the former was to have an interest in the land, 
there was no error in refusing to instruct the jury that various cireum- 
stances enumerated constituted badges of fraud. The issue was not 
as to the intention with which the sale was made, but the existence 
of a fraudulent agreement. 

3. DECLARATIONS—EVIDENCE.—The declarations of an administrator 
in possession of land formerly sold by him at administrator’s sale, 
not made in the presence of the purchaser, are not admissible, in a 
proceeding to set aside the sale, to establish the charge of an agree- 
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ment between the administrator and the purchaser that both should 
be equally interested in the purchase. 

4. IMPEACHING WITNESS—EVIDENCE. — Where a witness testifies by 
deposition in regard to a conversation with auother, and in response 
declares that if the conversation referred to occurred, he did not then 
know or recollect it, he cannot be impeached by proving by another 
the conversation, the witness not denying the matter and having uo 
opportunity to explain. 

5. JurRor.—That the sister and niece of a juror are the wives of two of 
the brothers of a party toa suit, constitutes no ground of disqualifi- 
cation. 

6. VERDICT.—See statement and opinion, as toa general verdict, where 
special findings were directed, which was sufficiently responsive to 
the charge on the main issue, and held good. 

. JUDGMENT. — Though a judgment should set forth the full names 
of the parties for and against whom it is rendered, a failure in this 


~I 


respect will not be cause for reversal, in the absence of an assignment 
of error pointing out the defect. 

8. PRACTICE.—See opinion for the individual views of Associate Justice 
Gould, as to the power of the court in ordering a destroyed judgment 
substituted without the intervention of a jury. 


AppgAL from Liberty. Tried below before the Hon. Edwin 
Hobby. 

Suit was brought in the District Court of Liberty county, 
March 31, 1876, by C. C. and R. O. Johnson, for the purpose 
of setting aside a sale of a tract of land containing about four 
hundred acres, and canceling a deed under a sale made by H. 
C. and Cornelia Stone, joint administrators of the estate of E. 
T. Branch, deceased. The administration upoa the estate was 
opened in 1867, and was closed in December, 1875. The heirs 
of the estate were made parties defendant with Joseph Rich- 
ardson, to whom the sale on first Tuesday (the 7th day) in 
October, 1868, and the conveyance dated November 5, 1868, 
purported to be made, and who were then in possession of the 
property. 

The plaintiffs sued as creditors of the estate, they being the 
owners of a judgment in favor of Charles L. Cleveland, as 
executor of Lucy Johnson, deceased, mother of plaintiffs, for 


the sum of $6,880, rendered on the 21st of February, 1870. 
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Their claim was originally a promissory note for $4,800, bear- 
ing date July, 1860, which had been presented February, 
1868, and rejected by Stone, the administrator, established by 
suit, and ordered to be paid; but while the suit to establish 
the claim was pending, all the property of the estate had been 
sold out, and nothing had been paid them. 

The plaintiffs were minors during this time. C. L. Cleve- 
land, their uncle, was their guardian. The record of the deed 
to Richardson was burned in December, 1872, and the record 
of their judgment and proceedings of the Probate Court were 
also destroyed by fire in December, 1874. 

The grounds upon which the sale and order to confirm the 
sale and conveyance were sought to be set aside, are— 


Ist. That the sale was made without the legal notice, and 





was not made in conformity with law and the order of court 
ordering the sale. 


29d. That the sale was made for a g 


rossly inadequate price, 
and in such manner and at such times as to prevent bidding 
thereon, and was unfair; that the tract was well improved, 
and only brought $422.50; and that this was less than one- 
tenth of its value. 

8d. That the land did not bring three-quarters of its actual 
value, and did not bring a sufficient proportion of its actual 
value to give the court jurisdiction to contirm the sale. 

4th. That the administrator furnished the purchase-money, 
and so became the real purchaser of the property. 

5th. That the administrator and Richardson colluded to- 
gether and purchased it with the agreement that Stone, the 
administrator, was to remain in possession and have a hall- 
interest in the propetty and rents aud profits, which was so 
accordingly done, Stone paying no money, but allowing Rich- 
ardson half of what he bid it in at, for an undivided half of 
the property. 

6th. That the property was not sold to the highest and best 
bidder; that Wharton Branch and his sister Anna held pref- 
erence claims, amounting to $518, to pay which the land was 
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sold; that he offered to bid, and did bid, and that the bid was 
refused; that he would have made the land bring $518, or bid 
it in, and that if the tract had sold for enough to pay the pref- 
erence claims, the balance of the estate would have gone to 
pay the creditors. 

Plaintiffs offered to repay all sums of money paid out for 
the land for the benefit of the estate, and, as part of their re- 
lief, prayed that their judgment be substituted, and that the 
land be subjected to the payment of their debt. 

After the filing of the suit, one of the heirs of E. T. Branch 
having died, G. W. Davis was appointed to represent her 
minor child, Edith C. Cade; and Joseph Richardson having 
also died, his widow and executrix, Jane Richardson, was 
made defendant. 

The answers of Briggs and wife and Moss and wife asked 
that no judgment for costs be entered against them. 

The answer of Edith C. Cade, by her gnardian ad litem, 
G. W. Davis, adopted the averments of plaintiffs’ petition and 
prayer, in so far as it sought to set aside the sale and order 
confirming sale and conveyance to Richardson. 

After the jury was impaneled it was discovered that one 
Sam Johnson was a member of the jury, whose sister and 
niece were the wives of two of Mrs. Richardson’s brothers, 
John and Sam Partiow, the name put on the jury list having 
been S. Il. Johnson, and plaintiffs supposing it to be another 
person, failed to challenge him by reason of the mistake. This 
fact appears only in the motion for new trial sworn to. No 
supporting affidavits were filed. 

Henry Deneke, C. B. Garrard, Cornelius Devore, and Joe 
Hart, Robert Daniel, Frank Cudrich, fnd William Rouse, 
having stated, on the trial, that at divers times during the 
year 1869 said Stone, who was then administrator of E. T. 
Branch’s estate, and then in possession of the land in con- 
troversy, raising a crop thereon, said to them that he was 
equal co-owner with Richardson in the cabins, fences, and im- 
provements on the land, and in the crops then growing 
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thereon, and in the horses and mules and farming utensils 
thereon, and were equal owners and partners in the land, and 
his share in all of which he offered to sell, and that part of 
Stone’s statements relating to the land having been objected 
to by defendant Richardson, was excluded by the court; to 
which plaintiffs excepted. 

The court also, on objection of Richardson, excluded the 
testimony of II. Deneke, C. Devore, C. B. Garrard, and others, 
offered to contradict and explain testimony of HH. C. Stone, 
whose deposition had been taken by Richardson, and for 
whom he was the material witness; the testimony excluded 
being that Stone, while administrator and while in partnership 
with Richardson, and in possession of the land, had said to the 
witnesses that he had furnished Richardson the money with 
which he had bought in the place, and that Richardson had 
conveved to him on that account one-half the land for one- 
half of what Richardson had bid in the same; to which plain- 
tifis’ ruling excepted. Other facts in this regard will be found 
in the opinion. 

The plaintiffs’ counsel also asked the court to charge the 
jury that fraud may be proven by circumstances, and that 
gross inadequacy of price, the remaining in possession by the 
vendor and the partnership by the administrator and vendee 
in cultivating the land sold, and subsequent ownership of one- 
half of the land during the following year, &c., are circum- 
stances, if proved, from which the jury may inier fraud; also 
that the sale required twenty days’ notice thereof to be given; 
that an administrator is not allowed by law, no matter how 
fairly he may in other respects appear to act, to buy in prop- 
erty of the estate sold by him, or to purchase any interest 
therein, directly or indirectly. 

The charge of the court submitted to the jury two issues,— 
that the suit was instituted first to substitute a judgment 
against the estate of E. T. Branch, and second, to set aside a 
sale to a tract of land and cancel the title under said sale made 
{o defendant Richardson,—and directed the jury, if they be- 
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lieved the judgment was obtained and the record had been 
destroyed, “to find for plaintiff, and say in your verdict, ‘We, 
the jury, find for the plaintifis on the first issue,” &e., with a 
further charge referred to in the opinion. 

The verdict on this charge was: “ We, the jury, find for 
the defendant,’—without containing the names of the parties 
for and against whom it was rendered. 

The plaintiffs made their motion for new trial, setting up: 
<* * * 2d. The excluding the declarations of II. C. Stone, 


So 


while in partnership with Richardson and in possession of the 
land, explanatory of the possession and extent of the partner- 
ship. 3d. The excluding the testimony of C. Devore, ©. B. 
Garrard, and others, to explain and contradict Stone’s testi- 
mony. 4th. The refusing the charges asked for. 5th. That 
the verdict is not responsive to the issues presented in the 
charge, or either of them. 6th. That the verdict is defective 
and cannot support a judgment, and although the evidence to 
prove the first issue was uncontradicted and conclusive, yet 
the verdict was contrary thereto. 7th. That the juror Sam 
Johnson was doubly related to defendant Richardson, his sister 
and niece having married two of Mrs. Richardson’s brothers, 
and that it was not known to plaintiff until after the impanel- 
ing of the jury that this Sam Johnson was the person meant 
by 8S. H. Johnson, the name put on the jury list, or he would 
have been challenged; that he became the foreman of the 
jury, which was supported by affidavit. 8th. Other errors 
apparent of record. The minor, Edith Cade, moves the court 
for a new trial for all these grounds, and, in addition thereto, 
that the charge is not a clear statement of the law of the case; 
that the second paragraph of the charge precluded the jury 
from arriving at the conclusion that the administrator was the 
real purchaser; that the portion of the charge directing the 
jury to find for Richardson on the second issue is so expressed 
and stands in such condition with respect to the whole charge 
as must have misled the jury; and that the charge failed to 
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separate questions of law from those of fact, and left the jury 
the solution of mixed questions of law and fact.” 

The plaintiff, amongst other questions, on cross-examination 
of IL. C. Stone, by deposition, asked him if Richardson did 
not hold his warranty deed for one-half the land in contro- 
versy, and he answered: “T think he does.” Whether Rich- 
ardson ever gave him any conveyance, or receipt, or agreement 
for part of the land, and also the dates and contents of any 
deed, or rece'pt, or document by either Stone or Richardson 
to the other, he answered: “I don’t think I ever had any con- 
veyance from Richardson.” Being asked if he did not offer 
to sell I. Deneke one-half the land during the year 1869, he 


answered: “TI don’t remember telling Deneke anything about 


it. I may have proposed to sell one-half the land, but don’t 
know to whom, or where, or when; don’t know or remember 
any conversation on the snbject.” Being asked if he did not 
lend Richardson the purchase-money for which he bid in the 
land, and if he did not tell Cornelius Devore so, and that 
tichardson had conveyed him one-half of the land on account 
of it. he answered: “I may have loaned him the money; I 


may have told Devore so.” Being asked, « Did you not ge 


oD 


o 


your one-half of the land from Richardson? And if so, is it not 
trne that you paid him no money, and only allowed him one- 
half of what he bid it in at?” he answered: “ My recollection 
is, that it was one-half what he bid it in at.” And being asked 
if he had not stated, shortly before the sale, to C. B. Garrard 
and others, that he was prevented by law from buying in the 
place in controversy, that it was a lame thing in law, for he 
would pay more than any one else, he answered: “ My recol- 
lection is, I said to some one that [ would not buy the land be- 
eause [ was administrator; don’t remember any other remark.” 
It was proposed to contradict and explain these answers of the 
witness; the evidence was excluded on the ground that they 
were declarations, and disparaged Richardson’s title, Richard- 


son being vendee of Stone in his character of administrator 
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of E. T. Branch. Other facts stated by Stone will be found 
in the opinion. 

The statement of facts describing the deed from IL. C. Stone 
and Cornelia Stone states that the deed recites “that an order 
was made at the October Term, 1868, of the County Court of 
Liberty county, reviving its order of sale made at the former 
term, which sale was made gn the 7th of October, 1868, and 
of the property in controversy, and that return of sale was 
made on the 26th of October, 1868, and ordering the adminis- 
trators, H. C. Stone and Cornelia Stone, to make title to the 
purchaser, Richardson, upon his complying with the terms of 
sale, and deseribing the metes and bounds of the land in con- 
troversy.” 

The court instructed the jury as follows: 

“Ist. Any judgment of a court of record in this State, and 
which record of the court containing such judgment has been 
destroyed, may be supplied by parol proot of the contents 
thereof. If, from the evidence, you believe that plaintiffs, 
through the executor of Lucy Johnson, obtained a judgment 
against E. T. Branch’s estate for $6,880 on February 21, 1870, 
that it was destroyed as alleged, you will find for the plaintifis, 
and say by your verdict, ‘ We, the jury, find for the plaintifts 
on tie first issue.’ 

“2d. A sale made by and in accordance with a regular and 
lawful order of the Probate Court, of real property belonging 


to an estate administered therein, and a confirmation thereof 
by said court, vests in the purchaser at such sale a good and 
valid title, unless an agreement, or understanding, or collusion 
of some kind existed between the purchaser and the adminis- 
trator is shown to have existed at the time in respect to such 
sale, and which agreement, understanding, or collusion was to 
the injury of said estate. 

“3d. If, from the evidence in this case, you believe that 
Joseph Richardson became the purchaser of the tract of land 
described in the petition at a bona-fide sale of said land made 
by order of the Probate Court of this county, and that said 
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sale was confirmed by said court, you will, in that case, find 
for the defendant, Jane Richardson, on the second issue. 

«4ih. If, from the evidence, you believe that said sale was 
procured and obtained by any agreement, understanding, or 
collusion between Joseph Richardson and Stone, the adminis- 
trator of Branch’s estate, and which was injurious to said 
estate, or made for the purpose of enabling Stone to become 
the owner, in whole or in part, of said land, then, if you so 
believe, you will find for the plaintiffs on the second issue. 

“Tf you find for the plaintiffs on the second issue, you will 
assess Whatever the evidence may show the value of the rents 
to be from the date of sale to this time.” 


Wharton Branch, for appellants. 

I. The admissions of one partner, made during the partner- 
ship, are admissible against the other partners to show the ex- 
tent of the partnership and the property included in it; and 
the declarations of one in the possession of real estate are 
always evidence to explain that possession, and more especially 
where they tend to establish fraud. 

The evidence all shows Stone to have been in possession of 
the land before the sale in October, 1868, made by him as ad- 
ministrator, and that he remained in possession thereafter and 
superintended the cultivation of the farm during all the year 

869, and that he and Richardson were partners in the crops. 
(Tuttle v. Turner, 28 Tex., 759; 26 Tex., 491, 558; 14 Tex., 
72; 27 Tex., 67, 328, 573; 20 Tex., 236; 5 Tex., 584; 18 
Tex., 496: 1 Phil. on Ev., pp- 33. 380, 390-392: 1 Cow. & 
Llill’s Notes to Phil. on Ev., pp- 217 992.) 

If. A witness may be always contradicted and his testimony 
explained when he denies or evades the questions of the ad- 
verse party, the proper basis therefor having been laid. (Ayres 
rv. Duprey, 27 Tex., 601; Bigham v. Carr, 21 Tex., 147; 2 Cow. 
& Iill’s Notes, pp. 716, 717, 758, 759; 2 Phil. on Ev., pp. 452-- 

30.) 


III. An administrator’s sale made in any manner other than 
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prescribed by law and the decree of court ordering it, is = ' 
und twenty days’ notice of sale is especially required, and that, 
with the decree ordering and confirming the sale, shall be 
recited in the deed. 
The deed on its face shows that the order of sale was made 





at the October Term, 1868, and that the sale was made on the 
first Tuesday (the 7th ree in October, 1868, which was less 
than twenty days; that return of sule was made October 26, 
1868. The deed fails to recite that notice of sale was given, 
yr that an order was made confirming said sale, or that said 
sale was made at the court-house door, but shows an order 
made at the October Term renewing the order of sale of a 
former term, and sale made permis ( Paschal’s Dig., 
arts. 1246, 13825, 1327; Laws of 1866, p. 44; Tippett v. Mize, 
30 Tex., 365; Brown v. Christie, 27 Tex., 75.) 

IV. The county judge had no power under the law then in 
force to approve the sale unless the property sold brought 
three-fourths of its actual value; and this tract did not bring 
it. (Laws of 1866, see. 2, p. 127.) 

V. The administrator shall not become the purchaser, either 
directly or indire ety, of any of the property of the estute sold 
by him, (which Stone did,) and no matter how fairly he may, 
in other respects, seem to act, the bare fact that he does so 
makes the sale void, and he and those acquiring under him 
with notice shall hold the same in trust as assets of the estate. 

It is not a question whether the estate is injured thereby or 
not; it is forbidden by law. (Paschal’s Dig., art. 1328; Mer- 


g 
riman v. Russell, 39 'Tex., 285; Id., 558; Hamblin v. War- 
necke, 31 Tex., 94; Smith v. Strahan, 16 Tex., 320; Neill 2 

Keese, 5 Tex.., 29; Dodd v. Arnold, 28 Tex., 101; Withers v. 
Patterson, 27 Tex., 491.) 

VI. The judge has no right to select one out of several 
issues and submit that one only to the jury, and at the same 
time refuse charges asked as to the other issues. It is not 
material to the plaintiffs if the sale be set aside for want of 


notice, or for not bringing three-fourths its actual value, or for 
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gross inadequacy of price and refusing and suppressing bids, 
or for the administrator having participated in the purchase. 
The plaintiffs had a right to have all these questions submitted 
to the jury. If proven, any of them will avoid an administra- 
tor’s sale. (Hall v. Layton, 10 Tex., 60; Smithwick v. An- 
drews, 24 Tex., 494; Rule for Dist. Ct., 60a; 47 Tex., 628.) 

VII. Gross inadequacy of price and slight additional cir- 
cumstances are sufficient to cancel the sale, and the adminis- 
trator cannot sell to and buy from himself. It takes two to 
contract, and a valid consideration to support it. (Johnson’s 
Administrator v. Shaw, 33 Tex., 590; Allen v. Stephanus, 18 
Tex., 671; Mackey v. Martin, 26 Tex., 61; MceFaddin v. Vin- 
cent, 21 Tex., 57; Bureh v. Smith, 15 Tex., 223; Chamblee 
v. Tarbox, 27 Tex., 145; Id., 478; Hamblin v. Warnecke, 31 
Tex., 94.) 

VIII. That the judge, by refusing to instruct the jury, on 
the issues made, what facts, if proven, are fraud per se, and 
from what facts fraud may be inferred, precludes the jury 
from finding a verdict on that issue. The jury cannot tind 
what they do not know, and they know no law except as they 
receive it from the court. ( Mills v. Walton, 19 Tex., 271; 
Howerton v. Holt, 23 Tex., 61; Waleott v. Brander, 10 Tex., 
424; Gibson v. Hill, 21 Tex., 228; Chamblee v. Tarbox, 27 
Tex., 145; Thompson v. Shannon, 9 Tex., 538; Stadtler v. 
Wood, 24 Tex., 624; Van Hook v. Walton, 28 Tex., 73; Act 
of 1866, p. 127; Cox v. Shropshire, 25 Tex., 126.) 

IX. There is no hypothesis in the charge under which the 
jury could find for plaintiff. The fourth paragraph controlled 
and misled them into the idea that the order confirming sale 
could not be set aside, and that if confirmed, the fairness of 
the sale was res adjudicata; and the fifth paragraph controlled 
and misled them into inquiring whether the order of sale was 
obtained and procured properly, which was not in issne at all, 
and misled them from the inquiry of whether the sale itself 
was made fairly and legally in all respects, which was the real 
issue. (Love v. Wyatt, 19 Tex., 315; Gilkey v. Peeler, 22 
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Tex., 669; Giddings v. Steele, 28 Tex., 748; Hamblin v. War- 
necke, 31 Tex., 94; Tippett v. Mize, 30 Tex., 365; Brown v. 
Christie, 27 Tex., 75; Withers v. Patterson, 27 Tex., 496; Bee- 
ton v. Alexander, 27 Tex., 667; Crain v. Crain, 17 Tex., 85.) 

X. When a juror who is disqualified by his bias or preju- 
dice, or being related within the third degree, or interested in 
the suit, foists himself on the jury, and it is not discovered 
until after the jury is impaneled, the ouly remedy aga‘aist a 
fraud of this sort is by motion for new trial, and it ought to 
have been granted in this case without any question. (Me- 
Gehee v. Shafer, 9 Tex., 24; Thomas v. Zushlug, 25 Tex. Supp., 
229; 21 Vex., 527; 43 Tex., 574; Rev. Stats., arts. 3012, 
3088-3097.) 


E. B. Pickett, for appellees. 


GouLtp, Associate Justice.—On October 7, 1868, a certain 
tract of land was sold by HL. C. Stone and his wife Cornelia, 
administrators of the estate of E. T. Branch, deceased, under 
an order of court to raise an allowance for the minor heirs of 
said estate; and return of sale to Joseph Richardson having 
been made, the County Court made its order contirming the 
same and directing title to be made to Richardson upon his 
payment of the purchase-money. Conveyance was accord- 
ingly made, of date November 5, 1868. 

This suit was instituted in March, 1876, within two years 
after the close of the administration, by the plaintifis, as owners 
of a large established claim against said estate, seeking to have 
said sale and the order confirming it sect aside, and the land 
subjected to the payment of their claim. 

That claim was originally presented by the executor of the 
estate of Lucy Johnson, the mother of plaintiffs; was rejected 
by the administrator of Branch’s estate, and was, it was alleg- 
ed, established by suit, resulting in judgment in February, 
1870. The records of both District and County Courts hav- 
ing been destroyed by fire, one prayer of the petition was, to 
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have the judgment substituted, the heirs of the estate of: Branch 
being made parties defendant. The grounds upon which the 
sale was sought to be set aside were: 

“1. That the said sale was made without notice. 

«2. That said sale was made for a grossly inadequate price. 

“3. That the land in suit did not bring a sufficient propor- 
tion of its actual value in order to give the court jurisdiction 
to eontirm said sale. 

“4, That the administrator furnished the purchase-money ; 
that in so doing he acquired the equitable title, and became 
himself the purchaser. 

“5. That Joseph Richardson and the administrator colluded 
together and purchased the property, with the understanding 
and agreement that said Stone was to run the place and divide 
the profits, and to afterwards convey to said Stone one-half of 
the property.” 

The result of the trial was a general verdict and judgment 
in favor of defendant. Appellants complain that the court by 
its charge does not submit to the jury all of these grounds, 
and refused to give charges asked on the others. 

Tu regard to the alleged want of twenty days’ notice of the 
sale, we remark that the plaintiffs introduced no evidence 
whatever tending to establish the averment, or to charge the 
purchaser with notice or knowledge of any such irregularity. 
Without intending to intimate that sach an irregularity would, 
of itself, constitute a ground for setting aside the sale, we hold 
that the confessed recitals in the administrator’s deed did not 
show the absence of due notice, and that the court did not err 
in declining to charge on that issue. 

Iu support of a proposition that the court had no power to 
approve the sale unless the property brought three-fourths of 
its actual value, appellants refer to section 2 of what is com- 
monly known as the stay law of 1866—a statute which has 
been held unconstitutional and invalid. (Jones v. McMahan, 
30 Tex., 719.) 

There was no error in the refusal of the court to instruct 
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the jury that various circumstances enumerated were badges 
of fraud. The issue of fact was not as to the intention with 
which the sale was made, but as to the existence of a fraudu- 
lent understanding between the administrator and purchaser, 
under which the former was to have an interest in the land 
Whether a deed be made with a fraudulent design, and 
whether an administrator’s sale be made in pursuance of an 
understanding between administrator and purchaser, are dif- 
ferent questions. The court rightly refused the charge, and 
left the weight of the evidence to be passed on by the jury. 

In our opinion, the charge of the court fairly submitted to 
the jury the only ground alleged on which, under the evidence 
adduced, the plaintiffs were entitled to have the jury to pass, 
namely, the existence of any collusion or understanding between 
Richardson and the administrator that the latter should buy the 
land for their joint benefit. 

The jury, under a fair charge, having found that issue of fact 
in favor of defendant, that verdict is decisive of the case on its 


he 


merits, and the judgment should not be disturbed unless 1 
record discloses some error entitling appellants to another 
trial. 

We find no such error in the rulings of the court excluding 
evidence of statements by Stone, made whilst in possession of 
the land, after the administrator’s sale, but in the absence of 
Richardson, that he and Richardson were equal owners of the 
land. The court excluded them on the ground that the reality 
of the joint ownership was the question in controversy, and 
we think correctly. 

But, in truth, the witness Stone had himself’ testified that 
Richardson, after buying the land, sold him one half-interest 
in it, if witness would control it and manage the workmen ; 
that he had no conveyance from Richardson, or receipt, or 
agreement, (written,) and that he thinks he allowed Richard- 
son one-half of what he bid in the land at for the half-interest. 
It abundantly appears from Stone’s testimony and that of others, 


that he and Richardson agreed to ferm in partnership on the 
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land, and did so in 1869—disagreed about a settlement—arbi- 
trated their differences, resulting in a division of the land and 
in a sale by Stone of his half to Richardson, either directiy or 
through the intervention of one of the arbitrators. We are 
unable to see that the evidence excluded amounted to any 
thing more than Stone himself testified to. The bill of excep 
tions does not show that it was proposed to prove Stone’s 
statement that Richardson and he had any agreement to buy 
jointly, nor to connect Richardson with any statements made 
by Stones The evidence excluded was merely cumulative 
and the exclusion, even if erroneous, does not appear to have 
worked any injury to appellants. 

The evidence offered for the purpose of contradicting or 
explaining the statements of Stone was rightly excluded. The 
witness had not answered denying the conversations about 
which he was interrogated, otherwise than that, if so, he did 
not know or recollect. Stone’s testimony having been taken 
by interrogatories, and he having no opportunity to explain, 
it was not error to exclude the evidence tending to contradict 
him. (Weir v. McGee, 25 Tex. Supp., 21, and authorities 
cited.) Especially was this not error, when the matter about 
which Stone was interrogated was inadmissible or immaterial 
as against Richardson. 

Although Stone, as the husband of one of the heirs, was a 
party to the suit, it does not appear that any relief was sought 
against him. Yet it would seem throughout as if the case 
against Richardson was only sought to be established by 
proving Stone’s admissions or acts. 

Two of the assignments of error have reference to the jury. 
The first, in regard to the action of the court in excusing a 
juror, is not supported by the record. In regard to the second, 
it does not appear that the juror was disqualified by relation- 
ship or otherwise; nor, if he were, that the failure to object to 
him on that ground was excusable. 

The court told the jury that the suit was brought, first, to 
substitute a judgment, and second, to set aside a sale, and 
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instructed them, that if they believed that the executor of 
Lucy Johnson recovered the judgment as alleged, and that it 
was destroyed, “ you will find for the plaintiff, and say by your 
verdict, ‘We, the jury, find for plaintiff on the first issue.’ ” 
If they believed that Joseph Richardson became the purchaser 
of the land at a bona-fide sale ordered and confirmed by the 
Probate Court, “you will in that case find for the defendant, 
Jane Richardson, on the second issue.” If they believed the 
sale was procured by any understanding between Richardson 
and Stone which was injurious to the estate, or made for the 
purpose of enabling Stone to become the owner, in whole or 
in part, of the land, “you will find for the plaintiffs on the 
second issue,” and assess the value of the rents from the date 
of the sale to the trial. The verdict was, “ We, the jury, find 
for the defendant,” and upon that verdict judgment was ren- 
dered “that plaintiffs take nothing by their suit, and that 
defendant go hence without day, and that defendant have and 
recover of the plaintiffs all costs in this behalf expended, and 
that they have their execution for the same.” 

It is assigned as error that the verdict is not responsive to 
either issue, and cannot support a judgment. The general 
verdict for the defendant seems to us sufficiently responsive 
to the charge to show that the jury found for the defendant, 
Jane Richardson, on the main issue. The judgment itself is 
certainly objectionable as not setting out the full names of the 
parties for and against whom it is rendered; but there is no 
assignment of error presenting that objection. 

It is objected that the verdict, if intended to be against the 
plaintiffs, on the first issue, as to the substitution of the judg- 
ment, is contrary to the evidence. The evidence that the 
judgment was recovered and destroyed as alleged, is conclu- 
sive and uncontradicted. In the opinion of the writer, that 
portion of plaintiffs case, whether regarded as a proceeding 


7 
oe 


under the statute to substitute a destroyed judgment, or as a 
proceeding for that purpose independent of the statute, might 
properly have been passed on by the court without a jury. 
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The court, he thinks, might have declined to submit to the 
jury any issue thereon, and have ordered the judgment substi- 
tuted, if satisfied of its existence and destruction. (Rev. Stats., 
art. 4286; Freem. on Judg., secs. 89, 89a, and references; 
Jackson, ex dem. Smith, v. Wammond, 1 Caines, (Term R.,) 
496; Adkinson rv. Keel, 25 Ala., 551.) 

The court, however, did submit the issue to the jury, and 
they either failed to pass upon it, or found contrary to the 
evidence. We are inclined to the opinion that the verdict 
should be construed as passing only on the second and main 
issue, and that it constituted no basis for a judgment on the 
issue of substitution. 

As already remarked, the judgment does not set out the 
names of the parties for and against whom it is rendered; but 
it does not substitute the destroved judgment, and seems de- 
signed to be in favor of all of the defendants for their costs. 

The question presented is whether, either on erroneous find- 
ing as to the substitution of the destroyed judgment, or an 
erroneous judgment on that point, a reversal of the cause is 
required. ‘The estate of Richardson had no interest in or con- 
nection with the question of substitution. The plaintiffs had 
united their application to substitute and their petition to set 
aside the sale in one proceeding; but this appears to have 
been done for convenience, the heirs of the estate of Branch 
being necessary parties to both, and entitled to their costs in 
both, no matter how decided. The costs of the substitution of 
the destroyed judgment would have to be paid by the plain- 
tiffs in any event; and the fact that those costs are adjudged 
against them, constitutes no ground of complaint. The failure 
to substitute in this case will not preclude further proceedings 
for that purpose. The judgment, when substituted, is only 
for the establishment of a claim against an estate, and is not 
enforcible by execution. 

Our conclusion is, that appellants have suffered no injury in 
the matter of the substitution for which the estate of Richard- 
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son should be held responsible, and that no error has been 
committed which entitles them to have the case reversed. 
The judgment is accordingly affirmed. 


AFFIRMED. 


[Opinion delivered February 6, 1880.] 





Lypra C. Swirt v. Joun L. Trorrr er At. 


1. APPEAL—PRACTICE.—Judgment was rendered in the District Court 
June 19, 1877, and the court adjourned for the term on that day. In 
the transcript sent up on writ of error was incorporated a bill of ex- 
ceptions not dated, but marked ** filed June 20, 1877,”’ and a statement 
of facts certified to by the judge who tried the cause, on December 15, 
1877, and filed that day. The certiticate of the judge stated the fail- 
ure of counsel to agree on a statement of facts, but did not state an 
agreement that it might be made after the term: J/eld, That the 
statement of facts constituted no part of the record under the stat- 
ute in force at the time. Qua@re: Whether the bill of exceptions was 
subject to the same objection? 

2. AUTHENTICATION OF CLAIMS AGAINST ESTATES.—In Mareh, 1874, 
the distriet clerk was an officer before whom a claim against an estate 
eould have been authenticated. 

3. JUDGMENT.—If a judgment of the District Court be correct, its valid- 
ity cannot be affected by the fact that the presiding judge gave a 
wrong reason for it. 

4, LIMITATION — ESTATES OF DECEDENTS.— An account having its 
origin in 1861 was barred by limitation in 1874, without reference to 
the date of the debtor’s death or the grant of letters on his estate. 
If the account was for money loaned, payable on demand, limitation 
began as soon as the period during which limitation was suspended 
had expired. 


Error from Newton. Tried below before the Hon. I. C. 
Pedigo. 

Suit by Lydia C. Swift against John L. Trotti and others, 
as administrators of the estate of George Swift, deceased, insti- 
tuted March 4, 1874, on an account for $550.66, alleged by 
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plaintiff to have been “loaned” by her to said decedent May 18, 
861, in his life-time, and $731.42? interest, alleged by plain- 
tiff to have acerued thereon, which account plaintiff averred 
that she presented, duly authenticated, to the defendant, as 
administrator, &c., March 2, 1874, for allowance; that he re- 
jected the same, and that the account remained unpaid. 

July 30, 1874, defendants answered by general and special 
exceptions and general denial. 

June 20, 1876, defendants pleaded the statute of limitations 
to the original and amended petitions. 

December 15, 1876, plaintiff again amended, and based her 
claim on a letter or writing of decedent, but failed to aver that 
the letter or writing was presented to the administrator for 
allowance. 

December 20, 1876, defendants answered by general and 
special exceptions, general denial, and plea of statute of lim- 
itation. 

June 19, 1877, the parties waived a jury and submitted the 
cause to the court. The court overruled the exceptions of 
defendants to plaintiff’s pleadings, and gave judgment for 
defendants against plaintiff, that she “take nothing by her suit, 
and that the defendants go hence without day,” and for the 
costs of the suit. 

June 19, 1877, plaintiff filed her motion for a new trial, 
which was, the same day, by the court overruled. She gave 
notice of appeal, but having failed to perfect it, prosecutes 
writ of error. 


John T. Starke, for plaintiff in error.—It is difficult to see on 
what ground the decision of the lower court was made. The 
account is fully proven; the plea of limitation pleaded by 
defendants was overruled, and the only ground on which the 
judgment was rendered was that the claim was not properly 
authenticated, and this was not supported by the authorities. 
In Ilansell v. Gregg, 7 Tex., 228, the court say: “The affi- 
davit affords no proof; its only effect is to render it optional 
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with the administrator to allow or reject the claim. It is for 
the benefit of the administrator, but is not conclusive for him 
if he accept the claim, and if he reject it, it becomes wholly 
useless to the creditor; it affords no evidence, as the demand 
still has to be proved.” (Coles v. Portis, 18 Tex., 157.) “The 
affidavit made before a justice of the peace is sufficient.” 
(Crosby v. McWillie, 11 Tex., 97; Porter v. Miller, 7 Tex., 
468; Alford v. Cochrane, 7 Tex., 488.) 

As to the precise words to be used, in Crosby v. Me Willie, 





11 Tex., 96, the court say: “As words are used to convey 
ideas, so when those ideas are conveyed in the affidavit of 
authentication, the affidavit would be good under the statute, 
although couched in different language from that used in the 
statute.” 

As to the person by whom the affidavit is made, in Keese’s 
Executors v. Beckwith, 32 Tex., 736, and in Alford r. Coch- 
rane, 7 Tex., 488, the court say: “If the administrator would 
object to the person who made the affidavit, he must make that 
the ground of his objection; and if the administrator gives no 
reason for rejecting the claim, he cannot afterwards urge the 
want of anthority in the attorney to make the affidavit. Un- 
less the objection be made at the time, it comes too late.” 

By the act of January 11, 1856, the affidavit may be made 
by an agent or attorney. (Paschal’s Dig., art. 35.) The afli- 
davit in this case was made by the attorney at law and in fact, 
and was in the form laid down by Mr. Sayles. 





Lipscomb Norvell, for defendants in error. 

I. The second assignment of error is as follows, viz.: “The 
court crred in this: that after overruling the demurrers, pleas, 
and exceptions filed in this cause by defendants, and the par- 
ties proceeding to trial, on the account being read in evidence 
defendants’ counsel again raised the question, by oral excep- 
tion, as to the sufficiency of the affidavit to the account sued 
on, because the same was made before the district clerk of 
Newton county, although it was shown at the time the afli- 
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davit was made the district clerk was county clerk and clerk 
of probate, and the affidavit and account to be used in Newton 
county; which exception was by the court sustained.” 

If the record showed that the ruling complained of was 
made, it would not be erroneous. The account was an allega- 
tion to be proved, not evidence. 

If. The second assignment of error points out no error 
apparent upon the record. 

III. There being no statement of facts in the record, the 
ruling of the court below ou the motion for a new trial will 
not be revised. ( Keef v. The State, 44 Tex., 582; Augustine 
v. The State, 20 Tex., 450; Land v. Miller, 7 Tex., 463, Ful- 
gham v. Bendy, 23 Tex., 65; Campbell v. Skidmore, 1 Tex., 
47 


é 


».) 

IV. In the absence of a statement of facts, it is presumed 
that the judgment of the court below was in accordance with 
and sustained by the evidence. (Jones v. Black, 1 Tex., 527; 
Davis v. Turner, 26 Tex., 98; Johnson v. Blount, 48 Tex., 38; 
Milburn v. Walker, 11 Tex., 330; Henderson v. Trimble, 8 
Tex., 174; Anding v. Perkins, 29 Tex., 348; Roberts v. Heffner, 
19 Tex., 131; St. Clair v. MeGehee, 22 Tex., 5.) 


GouLb, Associate JusticE.—This suit was commenced on 
March 4, 1874, to establish a claim against the estate of George 
Swit, authenticated before the clerk of the District Court of 
Newton county on March 2, 1874, and on the same day re- 
jected by the administrator. The claim as presented was 
made an exhibit to the petition, and was in the form of an 
account for cash loaned on May 18, 1861,— $530.66, with 
interest at ten per cent. to date of presentation. 

The petition alleged the loan at the date stated in the ac- 
count, and alleged the promise of the intestate to pay on 
demand. An amended petition was filed on December 15, 
1876, alleging the written promise of the intestate, George 
Swift, by letter dated May 18, 1861, to pay ten per cent. inter- 
est so long as he had the use of the money, and averring that 
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no time of payment was specified; but it was not alleged that 
the written promise had ever been authenticated, presented, 





or rejected. 

The defense of limitation to the claim as presented was set 
up by exceptions and by answer, and the amended petition 
was excepted to specially that it did not allege that the claim 
therein referred to was authenticated and presented for allow- 
anee, 

The court overruled the exceptions to the plaintiff’s plead- 
ings, but, the cause being tried without a jury, after hearing 
the evidence, gave judgment in favor of the defendant. The 
plaintiff brings the case here by writ of error. 

The judgment was rendered on June 19, 1877, and the ree- 
ord shows that the term of court ended on that day. In the 
transeript we find a bill of exceptions not dated, but marked 
“filed June 20, 1877,” and a statement of facts certified to by 
the district judge on December 15, 1877, and filed on that day. 
The judge’s certificate states that counsel failed to agree, but 
it does not appear in the certificate or elsewhere that the state- 
ment of facts was made out after the term, by consent. On 
the contrary, counsel for appelice object in this court that the 
statement of facts, having been certified to after the term, 
constitutes no part of the record. Our opinion is, that the 
objection is well taken. Under the provisions of the Revised 
Code, the court may, by an order made during the term and 
entered of record, authorize the statement of facts to be made 





up and signed and filed in vacation, at any time not exceeding 
ten days after the adjournment of the term. (Rev. Code, art. 
1579.) But the statute in force at the time of the trial requires 
the statement of facts to be made out during the term, and if 
an exception has been admitted by the decisions of this court 
where the parties have agreed of record that it may be done 
in vacation, there is no authority for extending the exception 
to a case like the present, where there is no evidence of con- 
sent, 

It is questionable whether the bill of exceptions be not sub- 
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ject to the same objection—that it was not filed during the 
term. We have, however, not found it necessary to pass upon 
that question; for our opinion is, that the bill of exceptions 
shows no error fatal to the judgment. 

The exclusion of a letter of the administratrix acknowledg- 
ing the justness of the claim is stated in the bill of exceptions, 
but the letter itself, though referred to as being set out, does 
not appear, nor is it made to appear that the letter was in any 
way admissible evidence. The bill of exceptions recites that 
‘the plaintiff offered in evidence the claim here sued on, which 
was read. Defendants argued their oral special exceptions to 
the same, and to the manner of the authentication, because the 
affidavit to the same was made before the district clerk; 
whereupon the court” (sustained) “the exceptions; to which 
ruling the plaintiff excepts.” 

It does not appear from this bill of exceptions that the court 
excluded the claim or its authentication, or made any other 
ruling of which appellant can complain. ‘The court seems to 
have held—and we think erroneously—that in March, 1874, a 
district clerk was not an officer before whom a claim could be 
authenticated. At that time the District Court had jurisdic- 
tion of administrations and estates, and the clerk of the District 
Court being empowered to perform all the duties theretofore 
performed by county clerks, was an officer “ having a seal of 
office and generally authorized to administer oaths.”  ( Pas- 
chal’s Dig., art. 5898; Const. of 1869-70, art. 5, sec. 9; Gen. 
Laws 13th Leg., see. 12, p. 113.) 

But this erroneous opinion of the court will not justify the 
reversal of a judgment which is manifestly correct. The 
plaintiif’s pleadings and exhibits show that the account sued 
on was barred by limitation, and fails to show that the written 
promise set ont in the amended petition was authenticated or 
presented for allowance, and we think it clear that no other 
judgment than one in favor of the defendant could have been 
rendered. (Jones v. Underwood, 11 Tex., 118.) 

If the conclusion reached be right, it is not material that 
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the court may have given a wrong reason. (Dean rv. Cren- 





shaw, 47 Tex., 10.) Under the general law of limitation, it is 
clear that an account created in 1861 was barred in 1874, no 
matter what the date of the debtor’s death or of the grant of 
letters on his estate. If the account was, as alleged in the 
petition, for money loaned, payable on demand, limitation 
commenced as soon as the period during which limitation was 
suspended had expired. (Cook v. Cook, 19 Tex., 454.) 

The bill of exceptions, if considered, discloses no error which, 
in the absence of a statement of facts, appears to have operated 
any injury to appellant. The judgment is accordingly affirmed. 


AFFIRMED, 


[Opinion delivered February 5, 1880.] 





MANHATTAN Lire InsurAncE Co. v. Exiza P. LEPERt. 


1. INSURANCE COMPANY—FORFEITURE.—A policy of insurance issued 
in 1852, for the term of the natural life of the insured, contained a 
condition to the effect that if the insured should fail to pay the pre- 
mium on the day fixed for its payment, each year, the policy termi- 
nated, and the company should not be liable to pay the sum insured 
or any part thereof. On the 27th of January, 1862, during the war, 
(the company residing in New York, and its agent and the insured 
living in Galveston,) the insured tendered to the agent at Galveston 
the premium due at that date, and he declined to receive it. on the 
ground that he had not heard from the company. In 1865 a like 
tender was made to the same party as agent, and he refused to receive 
it, assigning no reason. No other tender was afterwards made. In 
1872 the insured brought suit to recover on the policy, and offered to 
deduct premiums accrued sinee 1862: Held— 

1. That the forfeiture of the policy by failure to pay accruing and 
acerued premiums since the tenders, was not prevented by the 
tenders. 

2. ‘lo prevent a forfeiture, the tender should have been repeated 
as often as under the terms of the policy the premium was due. 




















1880.] Lire Insurance Co. v. LEPERT. 505 





Statement of the case. 


2. PRACTICE.—See directions, under rule 59, for proper practice in pre- 
paring an agreed case, so that questions of law and of fact may be 
agreed upon and stated separately. 


AppPEAL from Galveston. Tried below before the Hon. A. 
P. McCormick. 

Suit submitted on the following agreed case, under rule 51. 

The appellee, Eliza P. LePert, plaintiff below, held October 
5, 1871, a policy of insurance on the life of her husband, John 
H. LePert, issued to her by appellant (defendant below) on 
the 27th day of January, 1852, for the term of his natural 
life, for the sum of $5,000, in consideration of a premium of 
$99.30 then paid, and an annual payment of a like sum, to be 
paid annually on the 27th day of January of each year, during 
the continuance of the policy, half in money and half in notes, 
and interest on the notes at seven per cent. per annum, paya- 
ble annually in advance, the notes to be deducted from the 
policy in case of the maturity of the policy by death, or they 
might be canceled by profits. 

The appellee paid premiums half in money and half in notes 
of J. H. LePert, and interest on the notes up to the 27th of 
January, 1861, inclusive, the last being the premium paid in 
advance for the year ending January 27, 1862. 

The policy was countersigned and delivered by E. P. Hunt, 
agent for appellant in Texas, at Galveston, and all premiums 
and notes paid and delivered to him up to and including Janu- 
ary 27, 1861, on receipt sigued by the president and secretary 
of the company. 

KE. P. Hunt was agent of the appellant for the State of 
Texas when the war began, and his ageney was not revoked 
by appellant (unless the war, ipso facto, effected a revoca- 
tion) until appellant appointed George Butler its agent in 
April, 1866. 

January 27, 1862, a war existed between the United States 
and the Confederate States, New York adhering to the former 
and Texas to the latter, commencing April, 1861, and ending 
in June, 1865. 
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Appellee was a resident, with her husband, of Texas, and 
the appellant a resident of New York. 

On January 27, 1862, appellee tendered the premium due 
that date to E. P. Hunt, as agent, in his office in Galveston, 
and he declined to receive it because he had not heard from 
the company. 

In 1865, immediately after the war, appellee tendered to 
said E. P. Hunt, as agent, the accrued premiums in money, 
and he refused to receive them, without assigning any reason 
for refusing. Later in 1865 appellant saw Hunt, and asked 
him if he had heard from the company. He said he had not, 
and did not know what to do. 

George Butler was appointed agent for appellant in Gal- 
veston April, 1866, and continued its agent until 1872, and 
there was no other agent in Texas during that time. In the 
spring of 1871 John H. LePert applied to Butler, agent, to 
obtain for him the surrender value of the policy; said he was 
too poor to pay the back premiums, but wanted the surrender 
value. Butler told him to write to the company. Joln IL. 
LePert, in May and June, 1871, wrote to the company asking 
a statement of the value of the policy. Ie did not offer to 
revive the policy or to pay up the back premiums. The com- 
pany answered, the notes given being deducted from the 
policy, it had no surrender value, the notes amounting to 
$496.50. John TH. LePert died 5th October, 1871, and proofs 
of loss were made out and served on the company and payment 
of the policy refused, and appellee brought this suit October 
15, 1872, to recover on the policy for the amount, $3,000, and 
offered to deduct premiums accrued since 1862. The policy 
contained the condition, “that if the said insured or the said 
Eliza P. LePert should fail to pay the premium, $99.30, on the 
day fixed for the payment thereof each year, the policy ter- 
minated, and the company should not be liable to pay the sum 
insured or any part thereof.” No premium was offered or 
paid from January 27, 1866, to LePert’s death, October 5, 
1871, by appellee, or by any one else for her. 
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Appellant answered by counsel, and pleaded the condition 
of the policy for non-payment of preminm, and also that the 
policy had no surrender value by reason of the notes to be 
deducted from the policy. 

The lower court charged the jury, that the tender by plain- 
tiff, or any one for her, to the agent of defendant, of the pre- 
miums falling due 27th January, 1862, would be a sufficient 
compliance on the plaintiff’s part to prevent a forfeiture of the 
policy, and to find for the plaintiff the amount due on the 
policy, less the unpaid notes and unpaid preminms up to Le- 
Pert’s death, and refused all charges asked by appellant. 

The jury, March 5, 1875, found for the plaintiff $940.48. 
Judgment was entered for this sum on March 6, with eight per 
cent. interest from date of judgment, and costs. Defendant 
below appealed. Motion for new trial overruled, and the in- 
surance company brought the case to this court properly. 

The sole question presented for decision in this court is, 
Was the forfeiture of the policy prevented either by the ten- 
der to E. P. Hunt, as agent, at his oilice in Galveston, Janu- 
ary 27, 1862, (during the war,) of the annual premium then 
due, or by the tender made to the same person, as agent, in 
1865, (after the war,) of all premiums and dues that had ac- 
crued on the policy since January 27, 1861 ? 


Edward T. Austin, for appellant. 

I. The tender, as stated, to E. P. Hunt, as agent for appel- 
lant, in January, 1862, of the premium then falling due, did 
not prevent the forfeiture of the policy. (Dillard v. Manhattan 
Life, 44 Ga., 119; New York Life v. Statham, 3 Otto, 24; New 
York Life v. Sevms, 3 Otto, 24; Manhattan Life v. Buck, 3 
Otto, 24; Worthington v. Charter Oak Life, 4 Big., 673; Tait 
v. New York Life, 4 Big., 480.) 

II. That the tender to E. P. Hunt, as agent of appellant, at 
Galveston, in 1865, of the premiums accrued on the policy 
from January 27, 1861, did not prevent the forfeiture of the 
poliey. 
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IIunt had not heard from the company in January, 1862 
Hunt had not heard from the company in 1865, after tender. 
The war existed to June, 1865. George Butler was appointed 
agent in April, 1866, and continued the only agent to 1872, 
during that term. No payment or offer of payment was made 
by appellee to appellant, or to Butler, agent, from January, 
1866, to LePert’s death, in 1871. John IL. LePert corresponded 
with the company, in relation to the surrender value, in May 
and June, 1871. It answered, on account of the notes, $496.50, 

be deducted, that it had no surrender value. LePert “lid 
not ofier to renew the policy, or pay back premiums. (Insur- 
ance Co. v. Davia, 5 Otto, 425; New York Life Insurance Co. 
v. Statham 3 Otto, 24; Worthington v. Charter Oak Insur- 
ance Co., 4 Big., 673; Insurance Co. v. Eggleston, 6 Otto, 
580, pelt New York Life Insurance Co. v. Statham, 3 
Otto, 24; Insurance Co, v. Davis, 5 Otto, 425.) 


F. Charles Hume, for appellee. 

I. The forfeiture of the policy was prevented by the tender 
to E. P. Lunt, as ‘agent, at his office in Galveston, January 
27, 1862, (during the war,) of the annual premium then due. 

Hunt had been agent of the appellant for Texas, with his 
office in Galveston, from the inception of the contract of 
insurance, and had there received for the appellant all pre- 
miums accruing on the policy, from January 27, 1852, to 
January 27, 1861, inclusive. Ilis agency was not revoked 
(unless the existence of the war, ipso facto, effected a revoca- 
tion) until George Butler was appointed agent, in April, 1866. 
(Martine v. ae RI Life Insurance Soc., 53 N. Y., 339; 
4 Big., 259; Bird v. Pennsylvania Mutual Insurance Co., (U. 
8. C. C.,) 5 ie 87; Mutual Benetit Life Insurance Co. v. 
Atwood’s Administratrix, 24 Grat., 497; 5 Big., 536; Mutual 
Benetit Life Insurance Co. v. erate 37 N. J., 444; 5 Big., 
269; Manhattan Life Insurance Co. v. Warwick, 20 Grat., 619; 
2 Big., 168; Ward v. Smith, 7 re all. 452: United States v. 


Grossmayer, 9 Wall., 75; Statham v. New York Life Insur- 
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ance Co., 45 Miss., 594; 3 Big., 645; Ilamilton v. Mutual Life 
Insurance Co., 9 Blatch., 2: Mi = g., 4 i ; Robinson r. Inter- 
national Life Assurance Soc., 42 N. Y., 2 Big., 748; Sands 
v. New York Lite Insurance — o., 50 N. ¥ ., 626; 3 Big., 726; 
New York Life Insurance Co. r. Clopton, 7 Bush, (Ky.,) 179 

2 Big., 709; Smith v. Charter Oak Lite Insurance Co., ; Bie. 
212.) 

If. Independent of the effect of the tender made in 1862, 
the forfeiture of the policy was prevented by the tender to E. 
P. I[unt, as agent, at his office in Galveston, in 1865, (after 
the war,) of all premiums and dues that had accrued on the 
policy since January 37, 1861. 

In 1865, immediately after the war, appellee tendered to 
Tlunt, as agent, the accrued premiums in money, and [unt 
refused to accept the tender, without assigning any reason for 
refusing. 

George Butler was the only agent of appellant in Texas 
from and after April, 1866, to 1872. No premium was paid 
yr tendered, by or on behalf of the appellee, from January 27, 
1866, to the date of LePert’s death, October 5, 1871. (New 
York Life Insurance Co. v. Iendren, 24 Grat., 536; 5 Big., 
546; Semmes v. Hartford Insurance Co., 13 Wall., 158; Ker- 
Snies v. Kelsey, 100 Mass., 561; Spencer v. Brower, 32 Tex., 
664; Cohen v. New York Mutual Life Insurance Co., 50 N. 
Y.,610; 3 Big., oa Hillyard +. Mutual Benetit Life Insur- 
ance Co., 35 N. J., (6 Vroom,) 415; 3 Big., 661; Lanucock v. 
New York Life aes Co., 4 Big., 488.) 


Goutp, Assocrate Justice.—To the question presented for 
our decision, we respond: The forfeiture of the policy was not 
prevented, either by the tender to E. P. Ilunt, as agent, at his 


ny‘ 


G 


office in Galveston, January 27, 1862, (during the war.) of ff the 
annual premium then due, or by the tender made to the same 
person, as agent, in 1865, (after the war,) of all preminms and 
dues that had acerued on the policy since January 27, 1861. 
By this we do not mean that [lunt’s authority to reeecive 
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premiums was revoked by the war, nor that the tender to him 
in 1862 and 1865 was insufficient to prevent the forfeiture of 
the policy up to the time of the last tender. What we do 
intend to decide is, that the forfeiture of the policy for subse- 
quent failures to pay accruing and accrued premiums was not 
prevented by those tenders. 

If Hunt’s authority to receive premiums continued during 
the war, it will scarcely be asserted that his authority to repre- 
sent the company generally remained unsuspended and unim- 
paired. But whatever may have been the extent of his power 
to act for the company in declaring a policy forfeited, it does 
not appear that he assumed to do so, and refused to receive 
the premiums on the ground that the policy was forfeited. 
His refusal was not placed on a claim of forfeiture, but upon 
the ground that he had not heard from his principal. ‘The 
inference from the facts agreed upon is, that he refused 
because, not having heard from the company, he was unwill- 
ing to act for it. Under the circumstances, the refusal did 
not authorize the policy-holder to assume that the company 
treated his policy as forfeited, and that any further tender of 
premiums would be an idle formality. LePert, in our opinion, 
should have repeated the tender, either to the company itself, 
or to Butler, who, after April, 1866, acted as its sole agenf in 
Texas. Not having done so, and not having made any tender 
of subsequent premiums, we think his former tender did not 
prevent a subsequent forfeiture. 

Whilst this case has been submitted and disposed of as an 
agreed case, under rule 59, we do not think the “points of 
law or of fact involved in the record” were agreed upon in 
the manner intended by that rule. The question presented 
evidently involves both questions of law and of fact, which 
should have been agreed upon and stated separately. The 
effect of the war on the contract and on the agency were 
points of law on which the parties differed. Whether Hunt 
in fuct acted as agent in 1862 and 1865, and whether he, as 
agent, so acted as to excuse any further tender, were, in part 
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at least, questions or points of fact involved in the question 
submitted. 

An agreed case, under rule 59, should, we think, present 
separately and distinctly each point of law and of fact involved 
in the record, and which may have to be passed upon in dis- 
posing of the case as submitted. 

The judgment is reversed and the cause remanded. 





REVERSED AND REMANDED. 


[Opinion delivered February 18, 1880.] 





Tue Crry or LAREDO v. C. MACDONNELL AND THE Ferry Co. 


1. GRANT—CITIES.—The city of Laredo, which was founded in 1767, 
received at the time a grant of four leagues of land from the King of 
Spain, on the north side of the Rio Grande River, which was after- 
wards ratified and confirmed by the government of Texas, after its 
separation from Mexico. 

2. DEED—ORDINANCES — RATIFICATION.—The charter of the city of 
Laredo, granted in 1848, authorized the mayor and aldermen to sell 
and dispose of any property of the city for the benefit thereof. Under 
this charter, an ordinance was passed authorizing the mayor to ‘‘sell 
city lots,’? and another authorizing him to sell ** lot or lots,’’ ** block 
or blocks” of the city. The mayor, Refugio Benavides, executed, 
October 13, 1875, a deed conveying **ten lots, number —— in block 
number ——,”’ describing land belonging to the city, fronting the 
river, and which had been always used by the public, upon which the 
purchasers established a ferry. The land described had never been 
laid off in lots or blocks : Held— 

1. ‘That the power of the mayor to sell was limited to property 
which had been laid off into lots or blocks. 

2. ‘To say that the mayor, by calling in the deed for the number 
of lots which the land sold by him would make, if surveyed into 
lots, could make a valid sale of the land, lacks even plausibility for 
its support. 

3. A subsequent resolution of the eity council, to the effect ** that 
it is the opinion of this corporation that the intent of the parties to 
said deed was to convey ten lots on said river front, in accordance 
with the survey.”? &e., did not validate the conveyance. 
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4, Such a resolution does not show that the eouncil intended to 
ratify, or supposed that it had ratified or contirmed, the unauthor- 
ized act of the mayor. 

3. RATIFICATION—DEED.—A deed was executed on the 15th of Octo- 
ber. 1875, by Refugio Benavides, the mayor of Laredo, conveying, 
Without authority of any ordinance, certain land within the city, and 
fronting on the river, embracing a ferry landing. Afterwards, on 
December 27, 1875, the city council of Laredo passed a resolution 
**that all acts, deeds, and contraets whatsoever, orders, oblizations, 
or contracts, executed or to be executed, heretofore made and per- 
formed during the year 1875 by his honor the mayor, Refugio Bena- 
vides, on behalf of aud in the name of the city of Laredo, be, and 
the same are hereby, approved, contirmed, and ratified by the city 
council of the city of Laredo”: IZeld— 

1. Since the deed upon its face, in connection with other facts, 
shows that its procurement was part of a seeret, premeditated 
scheme to secure, without the Knowledge of the mayor, a ferry 
frauchise opposite the city; that the phraseolozy of the deed was 
framed to accomplish this object, and yet so worded as to mislead a 
credulous and confiding mayor, ignorant of the language, and that 
such secret scheme was concealed until after the adoption of the 
resolution,—the resolution of the council did not validate the deed, 

2. See opinion for facts held sufficient to prevent the resolution 
from having the effect to ratify and validate the deed. 

4. RATIFICATION.—TLhe ratification of a former act is not binding, unless 
the act relied upon as constituting the ratifieation is done with a full 
knowledge of all the cireumstances surrounding the original act. 


ApreaL from Webb. Tried below before the Ion. Edward 
Daugherty. 

Most of the material facts are stated in the opinion. The 
pleadings were quite lengthy, containing much matter not 
necessary to refer to. 

In the year 1767 the city of Laredo was founded as a fron- 
tier protection against the savages. The Spanish Government, 
by the public act of foundation known as the “ Vicita-Gene- 
ral,”* (which laid off and established Laredo in the months of 


* The * Vicita-General ” is a document containing the written procecd- 
ings of the Royal Commission that founded Laredo. Some similar record 
perpetuates the history of the proceedings at the founding of all ‘Texas 
towus established in the last century. 
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May and June of that year,) granted to the inhabitants of the 
town a ferry privilege in these words: “ Which ferry we do 
hereby declare common property of the town, for which reason 
the householders and inhabitants of the same shall not pay any 
charges at the crossing, but be responsible for keeping the same 
in order, and for strangers passing the river we fix the charge 
at two reals per head, and at one real for each package of 
freight. * * After this work [the church] has been com- 
pleted, the proceeds shall be deposited for some other use 
necessary or convenient for the community,” Xe. 

By the same “ Vicita-General” the town was given “exi- 
dos” or commons of four square leagues of land, having the 
principal plaza of the town for a centre, and by the general act 
of the Legislature of Texas of September 4, 1850, section 1, 
this grant was confirmed to Laredo. It was coneeded by both 
parties that the city was, on October 16, 1875, the day appel- 
lees procured their deed which appellant sought to cancel, the 
undisputed owner of the land in question. 

The mayor of Laredo, Refugio Benavides, by whom the 
deed to Macdonnell was signed, amongst other things, at the 
trial testified as follows: “ Macdonnell never came himself to 
me to buy any lots. The secretary (James) told me that 
Macdonnell wanted to buy. I did not see Maedonnell. The 
secretary did not tell me where the lots were situated that 
Macdonnell wanted to buy. He gave me no description of 
the lots or their locality. I had confidence in him in such 
matters. Many times I was out of town during my term of 
office, and when I would return the secretary would have a 
number of deeds written out, and would say, ‘Ilere are deeds 
for city lots; you must sign them,’ and I would sign them ac- 
cordingly. Iwas in town when this deed was signed. I never 
while I was mayor sold any city lots having their boundary on 
the water’s edge. I never knowingly or intentionally sold any 
land on the water’s edge where the ferries cross in front of the 
city. James never informed me when I was signing this deed 
that I was selling any lots along the river edge. He told me 

33 
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Macdonnell wanted to buy lots, but not where they were situ- 
ated. This book [Corporation Record of Deeds] is the record 
which the corporation k a while I was mayor to show which 
lots had been sold. Within the limits of the map of the cor- 
poration I had authority to sell lots, but outside of those on 
the map I had no authority to sell, except by special ordi- 
*  * [Here map of the city shown witness.] 
This map is the map used while I was mayor to show where 


nance. 


the lots were that were sold. There was no other map used. 
* * * Thad no conversation with Peterson in regard to 
the locality of Macdonnell’s purchase. This is the corporation 
record of deeds of lots sold. * * * At the time the sale 
{to Macdonnell] was made this record of it was made. I can- 
not speak or read English, and cannot understand it when it is 


spoken tome. * * * 


There were a great many deeds made 
by me while I was mayor, and all in English. The secretary 
knew how to read English, and he wrote the deeds.” 

Lazaro de la Garza, the secretary of the city, testified as 
follows: “Iam the present city secretary. I was present at 
the council meeting on Saturday, 14th instant, when Macdon- 
nell presented a petition to the city council to approve or con- 
firm his deed of 16th October, 1875. Atanacio Vidaurri, the 


mayor, and Thomas Villastrigo, Thomas Ryan, H. me n- 
phol, and Vicente Flores, aldermen, were present. . BE. F. 


Hall, R. Martin, and C. M. Macdonnell were present at this 
meeting. They were present through the whole proceedings. 
Hall explained the petition of Macdonnell. The mayor refused 
to sign the resolution, and [all told him it was his duty to 
sign it. He told the mayor, ‘If you don’t sign that document 
Pll make you.’ The mayor still refused to sign it, and he 
never did sign it.” * * * * «Alderman Thomas Vil- 
lastrigo is in the employ of Mr. R. Martin. Has been in 
Martin’s employ two or three yeais. He is employed as a 
salesman in Martin’s store. Alderman Thomas Ryan is in the 
employ of Mr. C. M. Macdonnell. He is a salesman for Mr. 
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Macdonnell. He has been employed by Mr. Macdonnell for 
three or four years.” 

There was a judgment for defendants, a jury being waived; 
from which the city of Laredo appealed. 


Edmund J. Davis, tor appellant. 

I. The deed to Macdonnell was clearly shown to have been 
procured from a man ignorant of the language in which it was 
written, and all the evidence shows it was impossible that he 
could, when signing it, have known where the land was after- 
wards to be surveyed, or how the deed would operate on the 
ferry question. Justice Coleridge, in Carr & P., 124, says: “Ii 
a man were induced to execute an instrument supposing it to 
operate in one way, whereas it operates in another, such an 
instrument would be invalid.” (2 Hill. on Real Prop., 433; 
Moreland v. Atchison, 19 Tex., 310; Ellis v. Mathews, 19 
Tex., 390.) Also, although mere inadequacy of price will not 
vitiate a sale, yet where that inadequacy is so gross as in this 
case, that circumstance, in connection with others developed, 
ought to vitiate it. (Hov. on Frauds, 154; Burch v. Smith, 
15 Tex., 224; McFaddin v. Vincent, 21 Tex., 57.) 

And the pretense that the mayor recognized, and thereby 
confirmed, this deed in the one he made to McComb, would 
not help defendants even if they had shown that he deliber- 
ately intended that thing, because he had no adequate au- 
thority to do that; and the acts of a corporate officer, unless 
official or in respect to his agency, are no more operative, as 
against the corporation, than those of any stranger. (National 
Bank v. Norton, 1 Ilill, 572.) All the mayor’s “powers and 
duties depend entirely upon the provisions of the charter, or 
constituent act of the corporation, and valid by-laws passed in 
pursuance thereof.” (Dill. on Mun. Corp., sec. 147.) 

If. Did the city have the right to the ferry franchise when the 
defendants intruded, and herein of this right, under the grant 


of ferry from the former sovereign; under prescription ; under 
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ownership of the land by force of the general laws of the State, 

and under the act of incorporation of January 28, 1848 ? 

Certainly the grant from the Government of Spain was 
positive and distinct, and if that were not sufficient, the pre- 
seriptive right of the ferry—an incorporeal hereditament—was 
clearly proved. “In this country the doctrine of Bracton, 
that a grant of lands, as well as incorporeal hereditaments, 
may be presumed, seems to have been generally adopted.” 
(2 Hill. on Real Prop., 159.) “A franchise of a ferry is an 
incorporeal hereditament.” (1 Bouv. Law Dic., 581.) Twenty 
years in most of the States is considered sufficient to establish 
a grant of this kind by prescription. (3 Kent’s Comm., 441, 
note e.) In Texas, our Supreme Court has been rather vague 
in defining the term of years of continued use and claim that 
will raise « presumption of a grant. In cases analogous to 
that provision of the statute of limitations in Paschal’s Digest, 
4624, they have presumed a grant after ten years; (Herndon 
v. Casiano, 7 Tex.. 332; Paul v. Perez, 7 Tex.. 338; Charle 
v. Saffold, 18 Tex., 111, and other cases;) while, on the other 
hand, they have sometimes intimated that a still longer term 
would be required; as, for instance, in Grimes v. Corporation 
of Bastrop, 26 Tex., 312. But if the right in this case depends 
on proof of prescription, the city has shown herself to have 
been in possession even longer than the long time (forty years) 
required by the laws of Spain to create a presumption of grant. 
(White’s Recop., p. 95.) However, it cannot be pretended 
that the right of the city depends only on possession. 

And if neither of these grounds of title were sufficient, then 
the city had the ownership of the land, and under the general 
law of January 23, 1850, relating to ferries, this would confer 
the right even apart from the act of incorporation of January 
28, 1848. “The grant of a ferry confers on the grantees an 
exclusive right, but the extent of the right must depend on the 
terms of the grant. The grant of an exclusive right to take 
toll at a ferry is not a monopoly.” (2 Hill. on Real Prop., 


41.) 


The act of incorporation, when it gave to the city the 





























1880.] City or Larepo v. MACDONNELL. 517 





Argument for the appellant. 


right “to establish ferries’ * * * “fix the fees and 
rents of the same,” certainly must have intended that the 
people of the city should enjoy those fees and rents. This 
act was, therefore, in itself, a complete grant of the ferry fran- 
chise. 

The decree and judgment of the court below seem to indi- 
cate an opinion, on the part of the judge, that while the city 
had once an exclusive right to this franchise, yet that the Legis- 
lature had, by the general incorporation act of 1874, author- 
ized a revocation of it in favor of those who might, organ- 
ized under that act, get possession of a piece of land on the 
margin of the river and secure a license from the County 
Court. Now, it is true the Legislature can repeal an act of 
incorporation of a municipal body or abridge any of its pow- 
ers, but it does not follow that property conferred on a city 
for the common use and benefit of the people living there 
can also be taken away and given to some one else. In 
such event the municipal corporation might be considered 
sometimes as a trustee, and on the abolition of the cor- 
poration a court of equity would appoint a new trustee 
to take care of the property and execute the trust. (29 
Vt., 12; 9 Cranch, 43, 292.) It is further the law, how- 
ever, that “a construction which repeals former statutes and 
laws by implication is not to be favored in any ease.” (Neill 


- 8 Tex., 
62.) It can only be pretended by defendants that the act of 


incorporation of the city, in respect to its power over the fer- 


vU. Keese, 5 Tex., 33; Bryan v. Sundberg, 5 Tex.. 424 


ries within its limits, was repealed by “implication” in the 
general act of January 23, 1850, or in the act “concerning 
private corporations” of April 23, 1874. In regard to the 
latter of these acts, the defendants have simply mistaken the 
intent and purpose, which manifestly were not to give any 
individual or company authority to establish a ferry where one 
existed already, or to divest any established rights, and it is 
not necessary to discuss the point. But the act of 1850 is re- 
markable, in its bearing on this question, in the circumstance 
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that when the act of incorporation of Laredo was passed (1848) 
the fifth section of the act of January 19, 1841, regulated fer- 
ries—putting them under control of the County Courts gen- 


erally, in almost the substantial terms of the act of 1850— 
indicating that the Legislature purposely made an exception 
in favor of Laredo, by giving it, within its limits, the power to 
establish and maintain ferries, which elsewhere in the State 
was vested in the County Courts. And, as we have noticed 
above, when the act of January 19, 1841, was repealed by that 
of 1850, the Legislature seems, as if designedly, to have still 
left this power in the corporation of Laredo; anyhow, there 
was no repeal, even by implication. And we see further, that 
the provisions of the Constitution of 1876, article 12, title 
PRIVATE CORPORATIONS, though they declare the reserved au- 
thority of the State to regulate freights, tolls, &c., collected 
“for the use of highways, landings, wharves, bridges, and 
ferries devoted to public use,” yet in the seventh section 
expressly declare that “ nothing in this article shall be con- 
strued to divest or affect rights guaranteed by any existing 
grant or statute of this State or the Republic of Texas.” 


William H. Russell, for appellees.—It will be seen that the 
city council, on the 27th of December, 1875, by express reso- 
lution ratified and ‘contirmed all “deeds” made by the mayor, 
Refugio Benavides, during that year, This resolution was 
passed with a full knowledge of the deed to Macdonnell, as 
such deed had been, on the 19th of October, 1875, duly regis- 
tered in Webb county, and was also, on the 16th of October, 
placed on the record-book of the council. 

The doctrine is too well settled to need any argument or 
authorities, that if an agent do an unauthorized act which is 
afterwards ratified by the principal, the act becomes that of 
the principal. 

The council, on April 14, 1877, put their interpretation of 
this deed on record in their book of proceedings, and which 
was signed by four aldermen and attested by the secretary, the 
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mayor, who was present and presiding, refusing to sign the 
same. 

Aun inspection of the city charter will show that the mayor 
is not required to sign, though he must preside over the meet- 
ings of the council, which he did, as City Secretary Garza says, 
until “the minutes were ready to be signed, when he told the 
aldermen they might sign them, but he would not.” 

“The presiding officer and three aldermen, making a major- 
ity of the whole council, shall constitute a quorum. (City Char- 
ter, sec, 7.) The clerk shall keep a record of all pr ceedings.” 

Thus we have two acts of the city council, each ratifying 
and confirming the deed to Macdonnell, passed by a full quo- 
rum, and the record kept and attested by the proper officer, 
one a general confirmatory act, December 27, 1875, and one 
of April 14, 1877, especially referring to the deed and survey. 

The counsel of appellant complains of the first one, because 
it does not refer specifically to the deed; and of the latter, be- 
cause it was asked for by some of the gentlemen composing 
the company, and because some of the aldermen were clerks 
of these gentlemen, not showing that these aldermen had any 
interest, direct or indirect, in the purpose of the act. 

Refugio Benavides, the ex-mayor, says: “I never knowingly 
sold any lots having a boundary on the water’s edge. I never 
knowingly or intentionally sold any land on the water’s edge. 
James never informed me, when [ was signing the deed, that 
[was selling any lots along the river’s edge.” Yet on his 
cross-examination he says he knows the lots he sold to Santos 
and Cristobal Benavides, his brothers. If this last be true, a 
reference to the records will show that he did what he says he 
did not do. The deed to these lots calls as follows: “Said lots 
front on River street twenty varas each, and gun south to the 
river Rio Grande forty varas each.” These are the lots for 
which Maedonnell’s deed calls for as a starting point, and which 
an old and experienced surveyor, Major Blucher, says that, 
from the deed, in surveying them he would run to the river. 

So, according to Benavides’ own statement, be sold these 
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lots to his brothers, and knew where they are situated, with 
the deed calling for the river. 

Again, there is found another deed from this same ex-mayor 
to his brother, Cristobal Benavides, to two lots in block O, 
calling as follows: “Said lots front twenty varas each on the 
Rio Grande River, and run back,” Ke. 

The deeds all call for the rever, and they are not questioned. 
Is it because the owners are brothers of the ex-mayor, who 
instituted this suit, or because they have not induced the 
County Court to establish a ferry opposite their lands? At 
all events, the situation of the lands, in connection with his 
statements, that he never sold lots on the river, and that he 
knew the situation of the Benavides lots, shows how worthy 
of belief is the evidence of this ex-mayor. 


Moore, Cuter Justice.—This suit was brought by the appel- 
lant, the city of Laredo, against appellee, C. M. Maedonnell, 
in the District Court of Webb county, on May 13, 1876, to 
cancel and annul a deed made by Refugio Benavides; as mayor 
of the city of Laredo, to said Muacdonnell on October 16, 1875, 
for a tract or parcel of land. The land was described in said 
deed as “lying and being in said city, and known on the map 
of said city as ten lots, number —— in block number 
situated, bounded, and described as follows, to wit: the 
east bank of the Rio Grande River, and running forty (40) 
at a lot 


or parcel of ground on the said bank owned by Santos and 


Mexican varas for depth, more or less, commencing 
Cristobal Benavides and running up said river with its mean- 
ders for quantity”; which said land was by said Macdonnell 
conveyed by deed of date of March 7, 1876, to the Laredo 
Ferry Company. The Laredo Ferry Company, by an amended 
petition filed October 9, 1876, was also made a party defend- 
ant to the suit. 


or de- 


The grounds relied upon by appellant for canceling 


elaring said deed to Macdonnell to be null, as alleged in the 
original and amended petitions, were, in effect 
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Ist. Said deed had been fraudulently altered subsequent to 
execution by the insertion of the figures “10” above and be- 
tween the words “as” and “lots,” with the intent and purpose 
of changing the legal import of the instrument. 

2d. That the mayor of the city had no authority to sell the 
land described in said deed. 

8d. That the mayor not understanding English, the lan- 
guage in which the deed was written, was ignorant of its 
contents and purpose. 

4th. That the consideration ($50, which was proffered back) 
paid for the land was grossly inadequate; that if the land 
conveyed by said deed carried the right or privilege of estab- 
lishing a ferry, as claimed by appellees, it was worth at least 
$50,000. 

5th. That the ferry company, of which Macdonnell was a 
member when he purchased, was informed, when the deed 
was made to it by Macdonnell, of all the facts and cireum- 
stances under which the deed to him was made. 

Appellees, in their answer, allege that the deed of the city 
of Laredo to Macdonnell, executed by its mayor, was properly 
executed for a good and valuable consideration, and without 
fraud, &c. If said deed was originally invalid, it had, subse- 
quently to its execution, been twice ratified and confirmed by 
said city; that said ferry company had not at any time any 
knowledge of any ignorance or mistake of said mayor in exe- 
euting said deed, or of any fraud practiced upon him, if indeed 
such was the fact. 

A jury was waived by agreément. The case was submitted 
for determination to the court, and judgment was rendered for 
the defendants. 

There was ample testimony before the court to prove that 
the figure “10,” which appellant insists was added after the 
execution of the deed, was interlined before it was signed by 
the mayor. However plausible, therefore, the contrary may 
be made to appear by the ingenuous presentations of the cir- 
cumstances relied upon by counsel to maintain the contrary 
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conclusion, this point must be regarded in this court as con- 
clusively settled against appellant by the judgment of the court 
below. 

But conceding that the deed to Macdonnell has not been 
altered, was it a valid conveyance of the land described there- 
in when exeeuted? Or if not, has it since been validated by 
appellant? These questions must, in our opinion, be answered 
in the negative. 

The city of Laredo, as is shown in the record, was founded 
as early as the year 1767. It received at its foundation from 
the King of Spain, as is shown by the “ Vicita-General” by 
which it was founded, a grant of four leagues of land on the 
north side of the Rio Grande River, which grant was ratified 
and confirmed by a patent from the government of Texas 
since its separation from Mexico. On a portion of this tract, 
along and back from the river bank which marks the line of 
“high water,” a regular city was Jaid out in the year 1767, as 
shown in the “ Vicita-General,” with blocks, lots, and strects 
running to the cardinal points of the compass. .Additional 
blocks, lots, and streets were subsequently laid off, surveyed, 
and platted on the map, as the wants of its inhabitants de- 
manded or public interest required; while that part of the grant 
not embraced in the limits of the city has been disposed of or 
is still retained as property of the city. 

The land claimed by appellees under the deed to Macdon- 
nell, it was admitted on the trial, belonged to the city at and 
previous to the date of this deed. It is situated as claimed, 
wud was subsequently surveyed by appellees at and along the 


water’s edge, and entirely upon the flats between the river at 
its low or ordinary stage and the first bluff or bank which 
marks the line of high water, just over and below which the 
blocks and lots previously surveyed and sold stop. The full 
blocks, as surveyed and platted by the city, are subdivided into 
ten lots of twenty by forty varas, five of them fronting south 
towards the river, and five north or back from it. It is not 
pretended that these flats in front of the city had ever been 
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surveyed into lots of any size or shape. But the proof offered 
by appellant shows that they had always, previous to the exe- 
eution of this deed, been used as “a Janding and common 
highway for passengers and freight going and coming across 
the river.” Locating this land as appellees caused it to be 
surveyed, it falls short nearly fifty varas of reaching the lots at 
which it calls to commence. If commenced and surveyed ad- 
joining the lots ealled for, it crosses and includes part of two 
of the principal streets of the city, and embraces a part of two 
blocks, but does not embrace ten lots in any block as previ- 
ously surveyed or platted, or go to the river’s edge, as appellees 
claim; or if it should be so surveyed as to do so, it will in- 
elude nearly three times the quantity of land called for in the 
deed. 

The larger portion of these flats, and that especially now 
claimed by appellees, had from time immemorial, almost, been 
used by the publie, if indeed it had not been dedicated to its 
use. It was, as the testimony in the record shows, almost en- 
tirely valueless to private parties, unless by its appropriation 
they are permitted to make such public uses as had been pre- 
viously made of it a source of private gain. 

Now, passing by the question of alleged fraud in obtaining 
this deed, whereby the city, for the paltry sum of $50, is alleged 
to have parted with property which appellees claim entitles 
them to the privilege of a ferry which the city was leasing pre- 
vious to the institution of this suit for $2,900 per annum, and 
admitting that the mayor was not overreached in what he did 
by those more cunning and designing, as well as better in- 
formed, owing to his ignorance of the language used in con- 
summating this transaction, if it can be considered possible to 
do so, to uphold this deed it must still be made to appear that 
the mayor had authority to sell the property which is here in 
dispute. To determine whether such authority was vested in 
him, reference must be had to the charter and ordinances of 
the city under and by virtue otf which he acted. 

The act to incorporate the city of Laredo, approved January 
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28, 1848, contains the following provisions bearing upon this 
question : 

“Secrion 2. Be it further enacted, That the limits of the 
city of Laredo shall be one square mile and bounded in the fol- 
lowing manner, viz.: The Rio Grande shall constitute one line, 
and the upper and lower lines shall be equidistant from the 
public square or plaza, and, running back from the river par- 
allel to each other, shall intersect the back line at right angles. 
The lines shall all be one mile in length, and forming, as near 
as the meanders of the river will permit, a perfect square.” 

“ Srcrion. 5. Be it further enacted, That the mayor and 
aldermen shall be invested with the following powers, viz.: 
First. They shall have authority to make and pass all by-laws 
and ordinances not repugnant to or in violation of the Consti- 
tution, &. * * * Thirdly. They shall have authority to 
establish ferries, build levees, wharves and landings, fix the 
rates, fees, and rents of the same, &c., * * * and sell and 
dispose of any property belonging to the city, for the benefit 
thereof.” 

It was admitted on the trial that the only ordinances under 
which the mayor could have acted in making sale of the land 
described in this deed, were as follows, to wit: “ Resolution 
relative to the sale of city lots. Be it resolved by the mayor 
and board of aldermen of the city of Laredo, That the mayor 
be, and is hereby, authorized to sell city lots; the purchaser 
paying $5 for the corporation, $1 mayor’s fees, and 50 cents city 
surveyor’s fees. Approved January 3, 1874; ”—and “ An ordi- 
nance relative to the sale of lots and blocks, approved February 
9, 1874,” whereby the mayor was authorized to sell lot or lots, 
block or blocks, to any person who will deposit one-fifth of the 
purchase-money with the mayor, who thereupon should give 


the purchaser a certificate of possession, and if such purchaser 
should, within six months, inclose the property sold with a 


good and substantial fence, to be approved by the mayor, then 
on the payment of the remainder of the purcbase-money the 
purchaser should be entitled to a deed. 
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Of course there is, and can be, no pretense that this deed 
was made under authority of this last ordinance; and, as is 
obvious, the first only authorized the mayor to sell lots, and not 
tracts or parcels of land, belonging to the city, which had not 
been laid off into lots. The land claimed by appellees, as has 
been said, had not been laid off as lots so as to be subject to 
sale by the mayor. The designation of it in the deed, as ten 
lots, merely indicated with additional certainty that the land 
embraced by the boundaries in the deed corresponded in quan- 
tity with that number of lots of the size of the city lots. To say 
that the mayor, by calling in the deed for the number of lots 
which the land sold by him would make if surveyed into lots, 
could make a valid sale of land, would be a most unreasonable 
and unwarranted construction of the ordinance, and would lack 
even plausibility for its support. The entire evidence shows 
that no such construction had ever been given to or claimed 
for it. 

The mayor who signed the deed, in his testimony as a wit- 
ness says: “I never while I was mayor sold any lots having 
their boundaries on the water’s edge. I never knowingly or 
intentionally sold any land on the water’s edge, where the fer- 
ries cross in front of the city, * * * within the limits of 
the map of the corporation. I had authority to sell lots, but 
outside of those on the map of the corporation I had no au- 
thority to sell, except by special ordinance.” And again: «TI 
would not sell lots that interfered with the ferry on the river. 
Selling lots there” (i. e., where the lots in question are claimed 
by appellees) “would disturb the ferry. Besides, I had no 
authority to sell them on the river flat.” 

Another witness, who had been mayor of Laredo for three 
or four years previous to 1872, and who, by consent, made an 
extract from the city map, so far as the same is applicable to 
the question at issue, says: “I am well acquainted with the 
city tract and the lots and blocks of the city. The lots and 
blocks are laid off by due north and south, east and west 
courses; all lots and blocks are laid off in that way. * * * 
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Without a special ordinance no sale of any tract of the city 
lands has ever been made, except city lots and blocks laid off 
on the city map, the sale of which is authorized under general 
ordinance of the city. I have known two eases of donation 
or sale of tracts, other than lots or blocks, by special ordi- 
nance, but they were outside the city limits.” The map of the 
city being shown to witness, he said: “This map is the only 
one under which sales of lots and blocks were made. I never 
knew of any lots within the city limits sold that were not on 
* * * Macdonnell’s tract is not marked or laid 
off anywhere on this city map.” 

Another witness says: “I have lived in Laredo all my life; 
am in my fifty-fourth year; I first held office as procurador of 
this place under the Government of Mexico; I held this in 
1842 or 1843. Under the American Government I have been 
chief justice of Webb county, alderman and mayor of Laredo. 
During the late war I was colonel in the Confederate army. 


this map. 


No person has ever claimed exclusive ownership of the flats 
of the river. It has always been used as a landing and com- 
mon highway for passengers ‘and freight going and coming 
across the river. Until lately*there have never been any lots 
sold below the blufis. It was never heard of before, that any 
person ever thought of applying for purchase of lots or land 
lying down there.” 


There was no testimony if the case tending in the slightest 


degree to rebut or contradict the testimony of these witnesses. 

But appellees insist, that although the sale to Macdonnell by 
the mayor may have been beyond the scope of his authority, 
it was subsequently ratified and confirmed by the city council, 
by the following resolution, passed December 27, 1875: “ Be it 
resolved by the city council of the city of Laredo, That all 
acts, deeds, and contracts whatsoever, orders, obligations, con- 
tracts executed or to be executed, heretofore made and per- 
formed during the year 1875, by his honor the mayor, Refugio 
Benavides, on behalf and in the name of the city of Laredo, 


be, and the same are hereby, approved, confirmed, and ratitied 

















































1880.] City or LAREDO v. MACDONNELL. 527 





Opinion of the court. 
by the city council of the city of Laredo.” Certainly, this 
resolution is sufficiently broad and comprehensive in its terms 
to confirm this or any other act done by the mayor on behalf 
or in the name of the city in the course of said year which it 
was in the power of the council to confirm, if the facts and 
circumstances attending its adoption were such as to warrant 
this resolution being held applicable to it. 

But was this the case in relation to the execution of this 
deed to Macdonnell ? 

The evidence warrants the conclusion that the procuring of 
the deed was a part of a secret and premeditated scheme by 
the parties engaged in it to secure for themselves the ferry 
franchise across the Rio Grande River opposite the city of 
Laredo, which was then claimed and exercised by the city. 
The first step in the accomplishment of this design was the 
secret organization of the ferry company and procuring a deed 
from the mayor so general and indefinite in its terms as to 
enable the grantee to claim the rights of a riparian owner. 
To this end, the land purchased is described in the deed as 
“ten lots, number ——, block number , on the east bank 
of the Rio Grande River, with a front on said river commene- 





ing at a lot or parcel of land on said bank owned by Santos 
and Cristobal Benavides.” The bank here referred to is plainly 
shown to be the bluff which bounds the water of the river at 
its highest stage, because this is where the Benavides lot is 
situate. West of this lot there were surveyed lots and blocks 
which the mayor was authorized to sell; but if the land bought 
was to embrace the lots west of the Benavides lot, it should 
have been designated by the numbers of the lots and blocks as 
they are upon the city map, but the numbers are lett blank. 
The figure “10” is inserted before the word “lots,” not to 
designate the locality of the land embraced in the deed, but 
to mislead the credulous and confiding mayor, and perhaps 
others, to suppose that the deed merely called for land which 
had been surveyed and placed on the city map, and which the 


mayor might sell. Ifthe land purchased is located by course, 
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distance, and quantity as called for adjoining the Benavides 
lot, then it would not reach the river at its ordinary stage by 
more than a hundred varas. Therefore care was taken to add 
to this description of it, in the deed, the words “and running 
up said river with its meanders for quantity.” Evidently the 
parties engaged in this scheme were too astute not to know 
that the validity of this deed would be questioned so soon as 
their object and purpose becume public. The evidence in the 
record shows that they most sedulously guarded their secret 
until some time subsequent to the passage by the city council 
of the resolution which appellees rely upon as a confirmation 
of this unauthorized and invalid deed by the mayor. This 
fact, with others developed in the progress of this case, may 
well excite suspicion that it was but a part of the original 
arrangement of securing for parties interested in getting the 
deed to Macdonnell the coveted prize for which they were 
plotting, to avail themselves of the kindly feeling generally 
entertained for a popular officer, and under the guise of a 
complimentary expression of confidence and approval of his 
official conduct, by the adoption of this resolution, to procure 
from the city council, as they supposed, a ratification of an 
unauthorized and invalid act. 

But if such was its purpose, the parties engaged in it over- 
looked the fact that ratification, even as between individuals 
in regard to private transactions, is not obligatory unless the 
act relied upon is done with full knowledge of the facts and 
circumstances of the case. (Story on Sales, 77; 18 Md., 282; 
8 Wall., 26.) And it has been more than once seriously 
doubted, if not denied, that a city council has authority to val- 
idate by ratification an illegal act or contract of another muni- 
cipal authority. (4 E. D. Smith, 413; 2 Kan., 371.) 

It is also contended that the deed was ratified by the city 
council by resolution passed at a called meeting to consider a 
petition to this effect by the grantee, Macdonnell, on April 14, 
1877, while this case was on trial before the District Court. 
The circumstances under which this meeting of the council 
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was had, and its attendant surroundings, are well calculated 
to oecasion grave comment. It will suffice, however, to say, 
whatever may have been the intention of the council or those 
at whose instance —to use no stronger term—it was passed, 
that this resolution does not undertake or purport to validate 
or contirm the deed in question. It merely says “that it is 
the opinion of this corporation that the intent of the parties to 
said deed was to convey ten lots on said river front, in accord- 
ance with the survey, and now attached to the deed executed 
by the city and delivered to J. Hl. MeComb,’—that is, that 
the council believed it was the intention of the parties to the 
deed to convey land where appellees had, subsequent to the 
date, caused it to be surveyed, which, as we have said, was a 
part of the flats, and which was not adjoining or contiguous to 
the Benavides lot called for in the deed, and which had not 
been laid off into lots and blocks on the city map previous to 
its sale. If the council were right in their opinion, it only 
shows that the mayor was knowingly a party to an attempt to 
violate the charter of the city and convey property belonging 
to it without authority; but it does not show that the council 
intended to ratify, or supposed it had ratified or conlirmed, 
his unauthorized act. 

It follows from what has been said that the judgment in 
favor of appellees is erroneous and must be reversed, and 
judgment here rendered for appellant in accordance with the 
prayer of the petition. It is so ordered. 


REVERSED AND RENDERED. 


[Opinion delivered February 13, 1880.] 
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1. STATUTE OF FRAUDS.—Possession alone of land claimed under a parol 
sale, will not be sufficient to take the sale out of the operation of the 
statute of frauds. 

2 SAME —A tenant in possession contracted with his landlord, by parol, 
for the purehase of the leased premises. Relying upon his purchase, 
with the knowledge and conseut of his landlord and in accordance 
with the terms of purchase, he removed the old buildings, and at his 
own charge erected valuable buildings in their stead, and tendered 
afterwards the amount of purchase-money agreed upon. By the 
terms of the parol agreement, the deed was to have been made on 
the expiration of the lease. The landlord died before the Jease ex- 
pired, without executing a deed: Held— 

1. That the facts relieved the contract from the operation of the 
statute of frauds, and entitled the purchaser to specific perform- 
ance. 

2. There being no administration on the vendor’s estate, relief 
could be afforded by proceeding against the heirs, who were both 


proper and necessary parties. 


AppgAL from Galveston. Tried below before the Hon. A. P. 
McCormick. 

Suit by John Hibbert, whose petition charged that on May 
29,1871, John Hibbert leased of William Aylott, for a term of 
five years, lots 6 and 7 in block number 498 in the city of Gal- 
veston; that at that time plaintiff was the owner of lot number 
5 in the same block, having some time previously purchased 
the same for the purpose of erecting thereon permanent and 
valuable improvements; that appellant went into peaceable 
possession of lots 6 and 7, upon which he had, under a previous 
lease, constructed a wooden building, wherein he carried on 
his business of family grocer; that on May 5 following, in a 
conversation with said Aylott, appellant informed him that he 
had purchased lot number 5 for the purpose of erecting valu- 
able improvements thereon, and had already purchased brick 
enough to build a fine two-story brick house thereon, for the 
purpose of his (plaintiff’s) business; that said Aylott then and 
there urged him not to do so, as lots numbers 6 and 7 were a 
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better location, to which appellant objected, because he said 
he could not risk so much expenditure on property not his 
own; whereupon Aylott agreed, by parol, that if he (Hibbert) 
would, in the place of the old wooden building then on said 
lots 6 and 7, erect a substantial brick business house, he (Ay- 
lott) would convey to him (Hibbert) said lots at any time before 
or at the expiration of his lease for the sum of $3,000, to which 
Hibbert agreed, and on or about August 12, 1871, commenced 
the removal of the wooden building, and to erect in its place 


= 


a two-story brick building; that Aylott was often present dur- 
ing the course of the erection of said building and expressed 
his approbation thereat, and repeated his promise made at the 
time the work was commenced. Soon after the completion of 
the building—to wit, in February, 1873, before the expiration 
of the lease—Aylott died, and thereafter this suit was brought 
for the enforcement of specific performance of the parol con- 
tract. 

Upon final hearing in the court below, the demurrer to 
plaintiff’s petition was sustained and the cause dismissed at 
cost of plaintiff. From this judgment the plaintiff appealed. 


Flowrnoy, Sherwood & Scott, for appellant. 

I. A person seeking equitable relief by decree of specitic 
performance of a parol contract, in reference to the sale of 
lands, must show (1) that the contract sought to be enforced 
is clear and definite in all its parts, and unambiguous; (2) that 
there must have been a complete performance of the contract 
on the part of the person seeking relief, or part performance 
in good faith, and a readiness on his part to fulfill his engage- 
ments in the contract. «(Taylor v. Ashley, 15 Tex., 50; Otten- 
house v. Burleson’s Administrators, 11 Tex., 87.) 

The contract, so far as the same was required to be per- 
formed immediately, to wit, the erection of the house, was 
performed immediately, and as to the payment of the purchase- 
money,so long as it was made within the time prescribed, no one 
could complain; and the performance of part of the contract 
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within one year was sufficient to take the contract out of the 
statute of frauds, so far as relates to the fourth and fifth clauses 
of the first section of our statute of frauds, in article 3875 of 
Paschal’s Digest. 

IT. It has been decided repeatedly by this court that pay- 
ment of the purchase-money, coupled with possession, consti- 
tutes part performance. (Dugan’s Heirs v. Colville’s Heirs, 
8 Tex., 126; Garner v. Stubblefield, 5 Tex., 552; Taylor v. 
Rowland, 26 Tex., 293.) 

This doctrine is recognized by this court as law in the case 
of Hendricks v. Snediker, 30 Tex., 297, and by the Supreme 
Court of the United States in the case of King’s Heirs v. 


Thompson, 9 Pet., 204; and is also laid down as the correct 
7 


» 
». 


doctrine in 2 Story’s Equity Jurisprudence, sec. 71 


Burroughs & Allen, for appellees.—The demurrer was properly 
sustained, because it did not appear in or by the petition that 
the appellant entered into possession of the premises and made 
improvements thereon, under and by virtue of the parol pur- 
chase; but, on the contrary, it does appear that at the time, 
and long anterior to the purchase, he was in possession of the 
premises as the tenant of William Aylott, and holding under 
a written lease from him; and therefore the facts set out in 
the petition do not disclose such a part performance of the 
contract as will take it out of the statute of frauds. (3 Wash. 
on Real Prop., 215, and eases there cited; | Story’s Eq. Jur., 
762, 793; 4 Kent’s Comm., p. 497; Wood v. Thornly, 58 IIL., 
464; Jacobs v. Peterborough and Shirley Railroad Co., 8 Cush., 
224; Semmes v. Worthington, 38 Md., 298.) 


Bonner, Assoctate J ustice.— Although it has been regretted 
by wise and learned judges that any exception should have been 
ingrafted by the courts upon the statute of frauds, yet, upon 
the principle that a law which was passed to prevent frauds 
should not be made the instrument to perpetrate them, the 
doctrine is now firmly established, that a sufficient part per- 
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formance will entitle the vendee to demand a specific perform- 
auce of a parol contract for the sale of land which otherwise, 
under the statute, would be invalid. 

It is contended for appellees, the unknown heirs of William 
Aylott, deceased, that as appellant [hbbert was, previously to 
the contract of sale, in possession as a tenant, his act of remain- 
ing in possession thereafter was not such part performance as 
would take the case out of the statute. The authorities cited 
to sustain this position seem to be cases from those courts in 
which possession alone is held to be sufficient to enforce a 
parol contract, and are based upon the reason that as there 
was no visible change in the possession of the tenant, and 
no change in the condition of the parties by reason of posses- 
sion, hence there was no such part performance as would make 
the parol contract binding. 

The doctrine, that possession alone would be suflicient to 
take the sale without the statute, has been expressly denied by 
this court. (Ann Berta Lodge U. Leverton, 42 Tex., 26.) 
would not hesitate to affirm the judgment. It appears, how- 
ever, from the petition, to which exceptions were sustained, 
that, at the instance and request of William Aylott, appellant 
Hibbert removed the old buildings first occupied by him under 
the lease and erected valuable improvements instead thereof, 
and which he had intended to have placed upon his own lot; 
that Aylott was present and encouraged the work; that the 
purchase-money had been tendered under the terms of the 
contract; that the subsequent possession was consistent with 
it; and that by the unexpected death of William Aylott before 
the expiration of the lease, actual performance by him had 
been rendered impossible. We are of opinion that these cir- 
cumstances, under the authority of adjudicated cases, demand 
the equitable interposition of the court to decree a specific 
performance. (Lester v. Foxcroft, 1 Lead. Cas. in Eq., 537; 
Ponce v. MeWhorter, 50 Tex., 571, and authorities cited.) 

We do not think the proposition well taken, that this action 
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cannot be maintained against the appellees as heirs of William 


Aylott. Upon his death his property vested in his heirs, and 


there being no administration, they were both proper und 
necessary parties. (Paschal’s Dig., art. 5488.) 


We are of opimon that there was error in the judgment of 


the court below sustaining the demurrer to the petition, for 


which the same should be reversed and the cause remanded. 


l. 


» 


9 
oO. 


4. 


db. 


REVERSED AND REMANDED. 


[Opinion delivered February 13, 1880.] 





R. O. W. McManus v. F. M. Wattts. 


RULES OF COURT—STATEMENT OF FACTS. — Ordinarily, the inter- 
rogatories and answers of witnesses, and copies of papers used in 
evidence, should not be incorporated in the record, but the facts 
proved thereby, instead. The statutory rule prohibiting it lessens 
expense and expedites the disposition of causes. When this rule is 
departed from, in exceptional eases, the necessity for it should be 
made apparent in the record itself. 

SAME.—When a statement of facts is made by the judge, instead of by 
counsel, and the record is needlessly incumbered by interrogatories 
and answers of witnesses, it constitutes no ground for dismissal of 
the cause, 

SAME—PRACTICE.—It is the duty of the district judge before whom a 
cause is tried to conform to the rules of court in the preparation of 
the statement of facts, when counsel disagree. When such disagree- 
ment occurs, he should require each party to make his statement of 
facts, and present it, before the close of the term, in time to enable 
the judge to make a proper statement; and, if necessary, the call of 
the docket should be suspended until this is done. 

PRACTICE—STATEMENT OF FACTS.—If either party fail to present to 
the presiding judge a statement of facts in proper time, the judge 
may, in a proper case, punish the party guilty in such appropriate 
manner as the facts warrant, without depriving his adversary of his 
legal right. If this cannot be done, the reeord should show the facts 
in this regard, that they may be understood in the Supreme Court. 

BRIEFS—RULES OF COURT.—Whien the brief of appellant fails to sub- 
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join to each assignment of error or proposition relied upon for reversal 
of the judgment, a brief statement, in substance, of such proceedings 
contained in the record as are necessary to explain and support such 
assignment and propositions, without intermingling such statement 
with arguments, reasons, conclusions, and references, the appeal may 
be dismissed. 

BrieFs.—A brief should be so made as to enable the court to decide 
the case upon it, without reference to, or an examination of, the tran- 
script. 

STATEMENT OF FACTS.—The certificate to a statement of facts made 
by the judge before whom the cause was tried, should, when the state- 
ment of facts has been prepared by the judge, show upon its face 
that the attorneys had failed to agree. ‘The presumption is, however, 
that the attorneys had failed to agree, when the statement of facts is 
made by the judge. 

LIMITATION.—A petition was marked * filed on the 23d of May, 1876," 
on a canse of action barred by limitation on the 18th of May, 1876. 
On the 15th of May, 1876, the plaintif¥ deposited his petition with the 
jate clerk of the court, there being no clerk, though the late clerk 
remained in charge of the office. On the evening of the same day, 
the plaintiff deposited his petition with the eclerk-elect, who did not 
qualify as clerk until May 23, on which day he indorsed the petition 
as filed: Held, That the plaintiff complied with the spirit of the law 
in regard to filing his petition, and there was a sufficient commence- 
ment of suit to prevent the bar of the statute. 

MALICIOUS PROSECUTION — EVIDENCE.—To entitle a plaintiff to a 

verdict in a ease of malicious prosecution, he must show (1) that he 
had been prosecuted as charged, and that the prosecution was at an 
end; (2) the falsehood of the alleged charge; (3) the want of probable 
cause 3 (4) malice in the prosecutor; and (5) damage to the plaintiff 
oceasioned by the prosecution. 
SAME.—The indorsement of the defendant’s name, in a ease of mali- 
cious prosecution, as a witness, on the back of the instrument con- 
taining the charge, is a circumstance proper for the jury to consider, 
but not conclusive of the fact that the plaintiff had been examined 
before the grand jury. 

SAME.—In malicious prosecution, it devolves on the plaintiff to estab- 
lish the want of probable cause. 

MALICIOUS PROSECUTION.—When the plaintiff is entitled to recover 
in a suit for malicious prosecution, exemplary damages may be 
awarded. 


Appeat from Liberty. Tried below before the Hon. Edwin 


Hobby. 
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Statement of the case. 


Suit for $20,000 damages, brought by F. M. Wallis against 
R. O. W. McManus, for alleged malicious prosecution. The 
petition avers that McManus, at the time United States deputy 
marshal, did, on the 28th of May, 1872, go before the grand 
jury of the United States District Court, at Galveston, Texas, 
and maliciously caused Wallis to be indicted for resisting the 
execution of process in the hands of McManus, as United 
States deputy marshal; that he was arrested under said indict- 
ment, and that on the 18th of May, 1875, the same was dis- 
missed. The petition was marked “filed May 23,1876.” The 
first amended original petition, filed September 15, 1879, 
alleged that the original petition was taken to B. F. Cameron, 
former clerk of the District Court of Liberty county, and he 
requested to file it, atid he refused to receive or file the same; 
that then appellee took the same to C. C. Chambers, who had 
been elected clerk of said court, and deposited the same with 
him, and that he failed to mark the same filed until the 23d of 
May, 1876, the day on which he qualified as such clerk. 

Defendant answered: Ist. General demurrer; 2. Special 
exceptions, setting up the statute of limitation for one year; 
3d. Plea of statute of limitation for one year. That appellee’s 
pretended cause of action, if the same ever accrued, accrued 
more than two years next before the institution of this suit and 
next before the filing of the amended petition. Defendant also 
pleaded not guilty, and averred that appellee did attempt to 
prevent the execution of the laws of the United States in pre- 
venting R. O. W. MeManus, deputy U. 8. marshal, from dis- 
charging his duty as such officer; by advising Ellen McLean to 
resist the process of the court of the United States and he would 
protect her, and by advising Ellen McLean to go back on the 
Labadie tract of land after she had been dispossessed under 
legal process of the courts of the United States, and helping 
her to move back on the land. Appellant also filed a general 
denial, and claimed damages in reconvention. 

There was a trial. Verdict and judgment for Wallis for 
$2,000 damages. 
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MeManus testified as follows: “I never did go before the 
United States grand jury in my life, and was not before the 
United States grand jury on the 28th of May, 1872, when the 
bill was found against ¥. M. Wallis.” 

Appellee, after testifying that he was arrested and put under 
bond for his appearance at Galveston, testified as follows: “I 
went down to Galveston at the time required of me in my bond; 
I was there twenty-one days; I went to the United States dis- 
trict attorney several days, and insisted upon a trial, as I was 
guilty of no offense; he put me off from time to time, saying 
that R. O. W. McManus, who was his witness, was not pres- 
ent, and that he could not go to trial until he came down, and 
said there was no marshal to send for him. I then asked him 
to have Mr. C. C. Cox appointed U. 8. deputy marshal, and I 
would get him to go after Mr. McManus, which he did. I then 
went and had attachment issued for R. O. W. McManus to 
testily for the government, in order to get a trial, and sent the 
marshal after him. Mr. R. O. W. McManus, when he got to 
Galvesion, went to Mr. Baldwin, the United States district 
attorney, and had a conversation with him, when he came to 
me and told me the ease would be dismissed. I then went to 
Mr. Baldwin, and he told me I could go home; that the case 
against me was frivolous, and he would have it dismissed. I 
then left for home. After I left my bond was forfeited, and 
in about six months after that I had another capias served on 
me by a Mr. Clayton, a U.S. deputy marshal, about a mile 
from Wallisville. He told me I must go on to Wallisville with 
him, so that we could get off on a steamboat for Galveston. I 
then went on to Wallisville with the marshal, and in Mr. 
Wooton’s store, in presence of Mr. Wooton and Charley 
Brown, I met R. O. W. MeManus, when I said to him: ‘ Mr. 
MeManus, what does all thismean? I thought this thing was 
through with.” McManus said: * You keep quiet and I will get 
you out of it.” I then asked him upon whose testimony I was 
indicted, and he said it was upon his testimony. IT asked him 
if he went before the grand jury that found the bill. Te said 
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he did, that he did it in a passion, and if I would keep still he 
would get me out of it.” 

Appellant testified: «I never told F. M. Wallis, or any one 
else, in my life, that I had gone beforé the grand jury of the 
United States and had him indicted. * * * I did say to 


Wallis, in Wooton’s store, that I would get the case dismissed ; 


but I did not say I went before the grand jury and had him 
indicted, or that the bill was found on my testimony.” 

No witness testified that appellant was before the United 
States grand jury on the 28th of May, 1872, when Wallis was 
indicted, or at any other time. 

McManus was appointed deputy marshal about three weeks 
before May 15, 1872, and on that day, as such officer, dispos- 
sessed one Ellen McLean of a tract of land known as the 
Labadie tract, in Chambers county, near Wallisville, he having 
a writ of possession therefor from the United States court at 
Galveston, Texas. 

Wallis testified that while he was sheriff of Chambers county, 
after Ellen McLean had been dispossessed of the Labadie tract 
of land by process of the United States court, he advised her to 
go back on the land, and got off his horse and let her ride it 
back to the place, and that he went with her on foot back to 
the house, and that Ellen McLean stayed on the place several 
months after that; that about three weeks after Ellen McLean 
went back on the place, appellee saw McManus and U.S. dep- 
uty marshal Cordua, in Wallisville; that he said to McManus, 
“T have bought two hundred acres of that Labadie land, and 
Ellen McLean can stay on it as long as she pleases”; that 
MecMauus told him to hush, for that was a U. 8. deputy mar- 
shal with him, and if he was not careful the U. 8. marshal 
might jug him; that appellee replied he did not know whether 
he was a U.S. deputy marshal or not, and if he was he did not 
ask him any odds, or words to that effect. 

Two or three days alter appellee advised Ellen McLean to 
move back on the Labadie land, appellee and appellant met, 


and the seeming difference between them about appellee’s 
J 
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interfering with the U. 8. deputy marshal’s duties was, after 
explanations, amicably settled, and thought no more about. 
After this, appellant wrote to the U.S. marshal an account of 
what had happened. 

The names of Cordua and McManus were on the indictment 
as witnesses. 

On a motion to dismiss the appeal, the following opinion 
was delivered: 


Moore, Cuter Justice.—The first ground of this motion is, 
that the bond given by appellant is not for an amount suflicient 
to support the appeal. 

Judgment against appellant was rendered October 4, 1879, 
for $2,000, with interest at eight per cent. The bond was 
executed October 24,1879. The cost which had previous to 
that time accrued, amounted to $58.70. The bond is required 
to be in a sum at least double the amount of the judgment, 
interest, and costs. ( tev. Stats., art. 1404.) The bond is for 
the sum of $4,200, and seems to us to fully and fairly comply 
with this requirement of the statute. 

The complaint made of the manner in which the transcript 
is prepared, appears to be sustained by an inspection of the 
transcript. The statement of faets certainly embodies the in- 
terrogatories and answers of the witness and copies of papers 
read in evidence on the trial, instead of merely setting forth 
the faets proved thereby, as required by the rules prescribed 
by this court. (Dist. Ct. Rules 71, 75.) But appellee’s com- 
plaint would be entitled to more consideration if it was shown 
that this defect in the transcript was brought by appellant, and 
without blame on his part. The statement of facts was made 
by the presiding judge. Appellants can only get the benefit 
of their appeals in many particulars by incorporating a state- 
ment of facts in the transeript. When the judge makes this 
statement, the parties are bound to accept it as made, whatever 
may be the manner in which it is done, 

The rules upon this subject are, in our opinion, salutary, less- 
e 
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ening the expense, and tending to a more speedy determination 
of cases in this court by avoiding an unnecessary waste of 
time and labor. There may, however, and no doubt will, arise 
cases where it may be necessary, for the proper appreciation 
and understanding of the questions presented in the record, 
for the interrogatories and answers of witnesses, or copies of 
papers read in evidence, to be seen and considered by the 
court, and where it may be necessary to depart from the gen- 
eral rule prescribed by the court as to the manner of making 
up the statement of facts. Where this is the ease, the neces- 
sity for it should be made apparent in the record; otherwise, 
whether the statement is made by the court or by counsel, the 
rules should be fully and fairly followed and observed ;—for 
in all matters of judicial action to which they are applicable, 
it is the duty of the judge to conform to them himself, as well 
as to require the observance of them by counsel. 

We must presume that the presiding judge made up the 
statement in this case, because counsel had failed to agree, and 
this most probably near the close of the term, when he did not 
have sufficient time to make a statement in conformity with 
the rules. We think, however, he should not have allowed 
himself to be placed in such a position, but should, in all in- 
stances where notice of appeal is given, require a statement of 
facts to be agreed upon and presented to him for approval 
without delay; and where the parties do not agree, each of 
them should be required to make a statement within a suffi- 
cient length of time before the end of the term to enable him 
to make a proper statement. When necessary, the call of 
the docket should be stopped, so this could be done; for it 
is much better that the court should conform to law in the 
business transacted, than to get through with much more in an 
imperfect and unsatisfactory manner, by reason of haste and 
want of time in which it is transacted. 

It will seldom happen that a statement of facts is improperly 
made by the court when the counsel for both parties have 
performed their duty in cases where they fail toagree. If either 
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of them fails to present a statement in proper time, the judge 
should obviate such neglect, or punish the party guilty of it 
in such appropriate manner as the facts warrant, without de- 
priving the party not in fault of his legal right; and where this 
cannot be done, he should cause the record to show the facts, 
so as to enable this court to act understandingly in the prem- 
ises. 

In this case, we cannot see that the improper preparation of 
the statement of facts is in any way attributable to appellant, 
or if he is in fault in respect to it, that appellee may not be 
equally so. The motion cannot, therefore, be sustained on this 
ground. If we could, we might feel warranted in dismissing 
the appeal. 

The objection to the form and manner of appellant’s brief is 
well taken. It does not conform to the rules upon this sub- 
ject. It does not subjoin to each assignment of error or prop- 
osition relied upon for reversal of the judgment, a brief state- 
ment in substance of such proceedings contained in the record 
as are necessary to explain and support such assignment and 
propositions, without intermingling such statement with argu- 
ments, reasons, conclusions, and references. The brief as made 
is not such as to enable the court to decide the case upon it 
without reference to or an examination of the transcript. For 
this objection the court might, in its discretion, dismiss the 
appeal, or refer the case baelx to counsel to file another brief 
in conformity with the rules, and this, we think, should be 
done. 

It is therefore ordered that appellee’s motion to dismiss this 
appeal be overruled; that appellant’s brief heretofore filed be 
set aside, and that he be required, within three days, to file a 
brief in conformity with the rules of this court; and that the 
cost of this motion be taxed against him. 


MoTION OVERRULED. 


[ Opinion delivered January 27, 1880.] 
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Argument for the appellant. 


E. B. Pickett, for appellant. 

[. The plaintiff cannot recover without proving that defend- 
ant prosecuted him criminally, and did it maliciously and with- 
out probable cause, and that the prosecution has ended, and 
that he has been damaged thereby. (Griffin v. Chubb, 7 Tex., 
614; 1 Greenl. on Ev., sec. 449.) 

Il. The oral admissions of defendant, if any, are not the best 
evidence that he appeared before the U. 8. grand jury and 
caused plaintiff to be indicted; and his (plaintiff’s) failure to 
procure such evidence, if any, raises the legal presumption 
that, had such evidence been offered, it would have been un- 
favorable to plaintiff. (Cheatham v. Riddle, 8 Tex., 167; 1 
Greenl. on Ev., sec. 37; 1 Phil. on Ev., Cow. & TIill’s Notes, 
pp. 456-473; Mordecai v. Beal, 8 Port., 529; Page v. Arnim, 
29 Tex., 72; Scoby v. Sweatt, 28 Tex., 730.) 

Ill. This court will reverse when the verdict is without evi- 
dence, or when it is clear the verdict is wrong, or when the 
overwhelming weight of evidence is against it. 

The verdict of the jury is assigned as error, because said 
verdict is contrary to the following charge of the court given 
to the jury and the evidence in the case: “ But if you do not 
believe that defendant went, as alleged, before the grand jury 
of said court and instituted said criminal prosecution alleged 
in the petition, then you will find for the defendant There 
was not one particle of proof that defendant, now appellant, 


ss 


was before the grand jury. (Smelser v. The State, 31 Tex., 
95; Green v. Hill, 4 Tex., 465; Long v. Steiger’s Administra- 
tor, 8 Tex., 462; Ector v. Wiggins, 30 Tex., 57; Montalvo v. 
The State, 31 Tex., 63; Aspley v. Thomas, 17 Tex., 226; Tay- 
lor v. Ashley, 15 Tex., 51.) . 

IV. A vacancy in the office of district clerk does not inter- 
rupt the running of the statute of limitation. (Baines v. Wil- 
liams, 3 Ired. Law, 481; Tyson v. Britton, 6 Tex., 222; Cole 
v. Runnells, 6 Tex., 272; lowell v. Hair, 15 Ala., 194; Dozier 
v. Ellis, 28 Miss., (G6 Cush.,) 730; Pryor v. Ryburn, 16 Ark., 
671.) 
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Opinion of the court. 


Davis & Sayles, for appellee. 

I. The record does not contain a legal statement of facts. 
The caption of what purports to be a statement of facts reads 
as follows: “F. M. Wallace v. R.O. W. McManus. Statement 
of facts in the above-styled and numbered suit of F. M. Wallis 
v. R. O. W. McManus, for malicious prosecution. Be it re- 
membered, that on the trial of the above-styled and numbered 
cause the following testimony was adduced: Plaintiff’s testi- 
mony.” Then follows what purports to have been the plaintiff’: 
testimony; afterwards comes what purports to be defendant’s 
testimony. The following is annexed to the foregoing: “The 
above statement of facts is approved as a substantial statement 
of the facts in evidence on the above trial—Epwiy Honpy, 
judge thirty-first district.” (Rev. Stat., arts. 1377, 1378; Lacey 
v. Ashe, 21 Tex.. 396 ; Dewces v. Hudgeons, 1 Tex., 192; Teas v. 
McDonald, 13 Tex., 356; Keef rv. The State, 44 Tex., 583; Tar- 
diff v. The State, 23 Tex., 171; Johnson rv. Blount, 48 Tex., 41.) 

Il. The pleadings of the plaintiff support the verdict of the 
jury and the judgment of the court. (Linn v. Montross, 5 
Tex., 511; Hall v. Jackson, 3 Tex., 305; Ellis v. McKinley, 
33 Tex., 676; Kindred v. The State, 32 Tex., 609; Teas v. 


McDonald, 13 Tex., 355; Birge v. Wanhop, 23 Tex., 441; 


Armstrong v. Lipscomb, 11 Tex., 651.) 

IIT. There Was evidence that the appellant prosecuted the 
appellee criminally. (Paschal’s Dig., art. 2855; 2 Greenl. on 
Ev., 2d ed., see. 450; Briscoe v. Brouaugh, 1 Tex., 340; Car- 
ter v. Carter, 5 Tex., 102; Ables vr. Donley, 8 Tex.., 351; Stroud 
v. Springtield, 28 Tex., 676.) 

IV. The evidence shows that the prosecution was from an 
improper motive and that the appellee is entitled to vindictive 
damages. (Gabel v. W cisensee, 49 Tex., 131; McGehee v. 
Shafer, 9 Tex., 23; Barnette v. Ilicks, 6 Tex., 352; Smith v. 
Sherwood, 2 Tex., 460.) 


Bonner, ASSOCIATE JUSTICE.—We are met on the threshold 
of this case with the objection, on the part of appellee, Wallis, 
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that there is no such proper statement of facts in the record as 
would authorize this court to consider the same. 

The caption of what purports to be a statement of facts reads 
as follows: “F. M. Wallis x. R. O. W. McManus. Statement 
of facts in the above-styled and numbered suit of F. M. Wallis 
vr. R. O. W. MeManus, for malicious prosecution. Be it re- 
membered, that on the trial of the above-styled and numbered 
cause, the following testimony was adduced: Plaintiff's testi- 
mony.” Then follows what purports to have been the plain- 
tiff’s testimony; afterwards comes what purports to be defend- 
ant’s testimony. To this is annexed: “The above statement 
of facts is approved as a substantial statement of the facts in 
evidence on the above trial—Epwin Hopspy, judge thirty-first 
district.” 

It is insisted that the form of approval by the learned judge 
presiding applies to article 1377 of the Revised Statutes, where 
the statement is made by the attorneys and approved by the 
court; and not to article 1378, where the statement is made 
by the presiding judge alone. 

It is certainly the better practice in such eases that the certifi- 
eate of the presiding judge should show affirmatively that the 
contingency had happened—that the attorneys had failed to 
agree—which would require him to. make out the statement. 
It was, however, held by repeated decisions of this court, under 
the former statute, (Paschal’s Dig., art. 1490,) substantially 
the same as that now in force, that if the statement be made 
by the judge alone, it will be presumed that this was done 
because the attorneys had failed to agree, ( Harlan’s Heirs v. 
Haynie, 9 Tex., 459; Kelso v. Townsend, 13 Tex., 140.) 

Under the authority of the above cases, we are of opinion 
that the statement of facts is sufficient. 

The appellant, McManus, in argument, mainly relies upon 
two grounds for reversal of the judgment below: first, that 
the action was barred by the statute of limitation of one year; 
second, that the testimony was not sufficient to sustain the 
verdict. 
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I. The action would have been barred on May 18, 1876; the 
tile-mark on the petition bears date May 23, 1876. 

The testimony shows that on May 15, 1876, plaintiff, Wallis, 
deposited his petition with Cameron, the late district clerk, 
who, on April 29, 1876, had been appointed county clerk, and 
had that day qualified as such. The testimony tended to prove 
that Cameron, though he had been appointed to the office of 
county clerk, and had qualified as such, seemed still to have 
had charge of the office of district clerk; that he refused upon 
consideration to file the petition, and that subsequently, on 
the evening of the same day, it was handed by plaintiff to 
Chambers, who had been elected to the office of district clerk, 
but who did not qualify as such until May 23 thereafter, and 
by whom the petition was that day indorsed filed. The testi- 
mony further tended to prove that from May 15 to May 18 it 
was impracticable to have had a clerk pro tem. appointed by 
the district judge. 

It was evidently the intention of the framers of the Consti- 
tution of 1876 that there should not have been a hiatus in 
office, caused by the change of oflicers under the new Consti- 
tution. (Ordinance submitting the new Constitution of 1876 
to vote, &c.) 

Under the cireumstances, we think that the plaintiff, Wallis, 
complied with the spirit of the law in regard to the filing of his 
petition, and that there was a sufficient commencement of his 
suit to prevent the bar of the statute. (Const. of 1876, art. 1, 
sec. 13.) 

If. The second ground urged for a reversal of the judgment 
was, that the testimony was not sufficient to sustain the verdict. 

To have entitled plaintiff to a verdict, he should have shown 
by satisfactory evidence— 

1. That he had been prosecuted as charged, and that the 
prosecution was at an end. 

2. The falsehood of the alleged charge. 

3. The want of probable cause, 

4, Malice in the prosecutor. 
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5. Damage to him occasioned by the prosecution. (2 
Cooley’s Black., 2d ed., p. 125, note 13; 2 Greenl. Ev., see. 
449.) 

To the support of the charge of prosecution by defendant, 
McManus, a copy of the indictment was introduced, with his 
name indorsed thereon as a witness. 

Although this was a circumstance proper for the considera- 
tion of the jury, it was by no means a conclusive one, as the 
indorsement is not made by the witness himself, and in prac- 
tice is frequently made upon mere information or belief that 
the party whose name is thus indorsed may know facts mate- 
rial to the prosecution, though he had not in person been 
before the grand jury. 

From the nature of the charge in this indictment, appellant, 
McManus, would ordinarily have been considered « material 
witness on the trial, though the indictment, in fact, may have 
been found upon the testimony of others. 

The only other evidence, as shown by the record, which 
tended materially to prove that the appellant, MeManus, may 
have been before the grand jury, were his alleged admissions 
to that effect, made several years before the trial, in a con- 
versation with appellee, Wallis, as testified to by him. 

Appellant, McManus, swears positively that he never made 
such admissions, and further, that the indictment was _ not 
found upon his testimony, and that he never was before that 
or any other grand jury of the United States. 

The ease on this issue does not seem to have been fully 
developed on either side, as the parties themselves only testi- 
fied, when it would reasonably appear that other and addi- 
tional testimony could have been procured. 

The subsequent actions of McManus after the arrest was 
made, as testified to by Wallis himself, would, upon the issue 
of malice, seem to be inconsistent with the. theory that he 
entertained malice towards Wallis. 

Although the want of probable cause was a negative issue, it 
nevertheless devolved upon the plaintiff, Wallis, to establish it. 
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Tt was not a necessary justification to McManus that legal 
probable eause should, in fact, have existed. The question 
on this issue was, not whether Wallis was actually guilty as 
charged, but whether MeManus had reasonable grounds, from 
the facts known to him and the communications made to him, 
to believe, and did actually believe, that Wallis was thus 
guilty. (Munns v. Dupont, 3 Wash. C. C., 31; 1 Am. Lead. 
Cas., 224; Landa v. Obert, 45 Tex., 543.) 

Without intending to intimate that the testimony shows a 
ease of pr ybable cause, it may be said that it tends to prove 
that Wallis assisted Mrs. McLean to return to the premises 
after she had been dispossessed, and that he, upon her state- 
ment of the facets, said that she had been illegally disp yssessed. 

The efforts of public officers in the proper discharge of their 
duties being for the publie good, should be fearlessly upheld ; 
and although prosecutions against them should be had for a 
willful or corrupt violation of their obligation, yet, as this has 
a tendency to embarrass them in the free discharge of official 
duty, such prosecutions should not be encouraged unless upon 
satisfactory evidence. 

A suit for malicious prosecution so far partakes of the nature 
of a criminal proceeding as to admit of the recovery of exem- 
plary damages in the nature of a penalty. 

Considering the character of this suit, all the facts and cir- 
cumstances of the case, and that the burden of proof was upon 
plaintiff, Wallis, we are of opinion that he so failed to sustain, 
by clear and satisfactory evidence, the material allegations in 
his petition, as to have required that, upon this ground, the 
eourt below should have granted a new trial; and that for the 
error in overruling the same, the judgment.should be reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 13, 1880.] 
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Tur Crry or Larepo vy. RayMonp MARTIN FT AL. 


1. JURISDICTION —INJUNCTION.—Under the Constitution of 1876 and 
the laws in foree, a writ of injunction not being a process necessary 
to enforce the jurisdiction of the Supreme Court, could not be issued 
by that tribunal, as an original writ, to restrain a party litigant 
during the pendeney of an appeal. 

2. JURISDICTION.—The jurisdiction of the Supreme Court being appel- 
late only, it has not been invested by the Constitution with such geu- 
eral powers as would enable it to protect parties litigant from damage 
during the pendeney of an appeal. 

3. APPEALS—INTERLOCUTORY JUDGMENTS—JURISDICTION.—Though 
the Constitution provides that appeals may be allowed from interloc- 
utory judgments of the District Court in such eases and under 


i S ich 


regulations as may be provided by law, no appeal lies from the action 
of a district judge refusing an application for injunction, (if the same 
could be regarded as an interlocutory judgment,) in the absence of a 
statute regulating the proceeding, 

(The foregoing was announced in an opinion on a motion for injunction, 

delivered January 17, 1878.] 

OPINION BY CHIEF JUSTICE MOORE. 

4, FRANCHISE—PRESCRIPTION.—The evidence showed that the city of 
Laredo had maintained a ferry across the Rio Grande for a time be- 
yond the memory of living men: Held, That it would, in the absence 
of other evidence, establish the franchise of a ferry by prescription. 

5. FRANCHISE—FERRY.—The right to establish a* ferry was conferred 
on the city of Laredo prior to 1780, in the ** Vicita-General,”? at the 
foundation of the city, under which the city established and operated 
a ferry continuously : Held, That the right of the city to maintain 
and control the ferry was not abrogated or annuled by the Constitn- 
tion and laws when its inhabitants came under the government of 
Texas. 

6. SAME.—While the power of the State to divest a city of its franchise 
to operate a ferry obtained under the laws of the former government 
might not be disputed, it will not be held to have done so by implica- 
tion, but it must clearly appear that it was the purpose and intent of 
the State to divest the city of the franchise, before it will be held to 
have done so. 

7. CONSTRUCTION OF STATUTES.—A general law does not repeal a spe- 
cial law by implication, though both relate to the same subject-matter. 


Apprat from Webb. Tried below before the Hon. Edward 
Daugherty. 
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Statement of the case. 

Suit by the city of Laredo, brought April 18, 1876, to enjoin 
defendants Martin, Macdonnell, and Tall from maintaining a 
ferry between the city of Laredo, Texas, and the town of New 
Laredo, Mexico. The original petition alleged that appellant 
is the owner of the land on which defendants have established 
their ferry, being the land, about two square leagues, which 
was granted to Laredo by the King of Spain as “exidos,” 
and contirmed by the State of Texas; that by virtue of owner- 
ship of the land, and of prescriptive and peaceable enjoyment 
of the ferry franchise for more than forty years, and of the 
powers granted in the act of incorporation of the city of Jan- 
uary 28, 1848, amended February 9, 1850, and of the general 
laws of the State relating to ferries, the appellant has estab- 
lished and maintained ferries within the limits of those leagues; 
that the city has established and maintained a ferry between 
said Laredo and New Laredo, which it has leased and for which 
it receives a rent of $3,000 annually; that defendants have, 
at same place, set up a claim to a ferry privilege, and,have 
attempted to oust appellant, and to oust and exclude the city’s 
lessees from the use and possession of said ferry; that defend- 
ants have there established a ferry and carry freights and pas- 
sengers and collect fees, &c., which they appropriate, to the 
amount of $25 per day; that defendants threaten to dispos- 
sess appellant and its lessees, and are prosecuting vexatious 
suits against them; that thereby appellant is obstructed in the 
use of its franchise and injured daily to the sum of $25, and 
its lessees prevented from paying their rent; that appellant 
had been thereby damaged $10,000. Appellant prayed for 
provisional and perpetual injunction. This petition was sworn 
to by the mayor. 

The injunction was refused and appellant excepted. 

Defendants, on October 9, 1876, filed a plea in abatement, 
that the acts charged were done, if done at all, by the Laredo 
Ferry Company, of which Hall was president and Martin the 
secretary, &. This plea was sustained and appellant ex- 
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cepted; thereupon appellant amended by making the ferry 
company a detendant. 

Defendants, on February 3, 1877, answered (1) by general 
denial, and (2) that the Laredo Ferry Company was duly 
organized under the act of the Legislature of April 23, 1874; 
that by virtue of its charter under that act it put in oper- 
ation its ferry from Laredo to New Larédo; that it was duly 
licensed by the County Court, and was, under the laws of the 
State, solely entitled to the use and enjoyment of the ferry 
franchise for three miles above and below that point lor a 
period of twenty years; that the ferry company was the owner 
of the land on the Texas side where its ferry is situated. and, 
under that ownership and its charter and the laws of the State, 
it is entitled to a ferry; that defendants Martin, Macdonnell, 
and Tall are stockholders in the company, Hall being presi- 
dent; that the city never had a grant of the ferry franchise 
from Texas or other competent authority; that the power 
granted in the city charter from the State had been withdrawn 
and lodged in the County Court, and that by the said act of 
April 23, 1874, the ferry franchise had been granted to the 
company by reason of its organization, &c., and finally, that 
the defendants pleaded in reconvention their right to ferry. 

On April 10, 1877, the city amended, by alleging that at the 
time of the grant of the land made to the city by the King of 
Spain, on the 25th of June, 1767, the ferry privilege was also, 
by the same act of concession, granted the city for the use and 
benetit of the inhabitants, and that since said concession the 
city had continued, for the use and benefit of such inhabitants, 
to enjoy the fees, fruits, and profits thereof. 

On April 11, 1877, the city demurred specially to the an- 
swer of defendants, that the defense of incorporation under 
the act of April 23, 1874, was an insufficient defense to this 
action; that the defense setting up ownership of land in de- 
fendants, as authorizing them to have a ferry, was also insufli- 
cient as a defense, &. These demurrers were overruled by 
the court, and the city excepted. 
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Afterwards, and before the trial, the city, on April 15, again 
umended, and charged that the sale of land on the river to 
Maedonnell, which defendants had set up in their answer as 
nuthorizing them to establish a ferry, was made, if at all, by 
the mayor (Benavides) without authority from the city; that 
the mayor was ignorant of the contents of the title to Macdon- 
nell, and that this title being in the English language, which 
is not understood by the mayor, he signed under the belief 
that it related to city lots within that part of the city lands 
Which had been laid off into town lots by authority of the city, 
but that said title pretends to convey land not authorized by 
the city to be laid off into lots and sold, &e. 

To this defendants replied, on the same day, that the city 
had conveyed the land to Macdonnell, and he to the ferry 
company; that the conveyance to Macdonnell was fully au- 
thorized, and that it had been ratified by the city; that it was 
true said conveyance was in the English language, and if the 
mayor did not understand it, it was not defendants’ faultg that 
the mayor did know the situation of the land conveyed and 
the contents of the conveyance, XC. 

There were other pleadings and demurrers immaterial to 
the questions decided. 

At the April Term, 1877, the case was submitted to the 
court, a jury being waived. The court gave judgment for de- 
fendants. 

Plaintiff introduced in evidence the following section of the 
city charter of Laredo: 

‘Srcrion 5. Be it further enacted, That the said mayor and 
aldermen shall be invested with the following powers, viz.: 
s . 7 Thirdly. They shall have authority to establish 
ferries; fix the rates, fees, and rents of the same, r 
and sell and dispose of any property belonging to the city, for 
the benefit thereof.” 

It was admitted that plaintiff owned the land claimed in 
petition on the 16th of October, 1875. 


Plaintiff next proved, by Santos Benavides, that since about 
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forty-four years ago the city of Laredo had owned the ferry, 
the proceeds being used for town purposes; that for more than 
fifty years the city has continued in possession of the ferry ; 
that in “1824 one Lazaro Benavides had control of the ferry, 
under an agreement with the people of Laredo, by which they 
were to have free passage in his boat until they could get a 
boat, and he got the fare paid by strangers passing.” 

Refugio Benavides testified that since 1842 the town owned 
the ferry; that in 1859 he was mayor, rented the ferry, and 
citizens who belonged to Laredo paid no fare passing over, 
but strangers paid; that he was mayor last year and the year 
before (1875 and 1876); that in 1875 the rent was over $500, 
and that year the ferry was not free to the people of Laredo; 
that lessee, of his own will, agreed to pass citizens on Sundays; 
that last year the rent was about $2,900, paid in advance. 

Cristobal Benavides says that he rented the ferry in 1874 
and 1875; that all people paid passage—citizens of Laredo as 


= 
= 


well as everybody else. 

Plaintiff next introduced a translation by Major Felix A. 
Blucher, made in the year 1858, of a Spanish document known 
as the “ Vicita-General,” the said document being made on 
the 25th day of June, 1767. The portion of this document 
pertinent to this case is as follows: 

« And hereto [erection of a church] may be applied also, for 
the present, the money collected at the canoe ferry opposite 
the town, which money shall be safely deposited, and which 
ferry we hereby do declare common property of the town, for 
which reason the householders and inhabitants of the same 
shall not pay any charges at the crossing, but be responsible 
for keeping the same in order, and for strangers passing the 
river we fix the charges at two reals per head, and at one real 
for each package of freight. After this work [the churel:] has 
been completed, the proceeds shall be deposited for some other 
use necessary or convenient for the community, but not to be 
distributed without the unanimous consent of the justice, coun- 
cilmen, and procurator-general, all of which regulations they 
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shall observe with the strictness required in matters of such 
importance, for the benefit and advancement of the place, 
without deviating therefrom in the most trifling matter.” 

Appellees then put in evidence— 

1. Its original articles of incorporation under act of the 
Legislature of 1874. 

2. Its amended articles of incorporation. 

3. Conveyance from Refugio Benavides, mayor of the city 
of Laredo, to C. M. Maecdonnell of the land claimed by the 
ferry company. 

4. Deed from Macdonnell, of same land, to the ferry com- 
pany. 

5. Proceedings and order of the County Court establishing 
defendants’ ferry, receipt for the tax imposed by the county, 
and license to run its ferry. 

At the January Term, 1878, of this court, the city of Laredo 
applied to the Supreme Court, in which this cause was then 
pending, for a “temporary injunction” to restrain appellees 
from ferrying, &c., as asked for in the original petition, and 
that the sume should be continued in force until the final de- 
cision on the appeal. On that motion the following opinion 
was delivered by Roberts, then chief’ justice: 


Roberts, Cuter Justice.—The appellant, being plaintiff 
below, applied to the district judge for an injunction, which 
was refused, and plaintiif filed a bill of exceptions to such 
refusal. The filing of the exceptions bears the same date as 
the filing of the petition, to wit, 18th of April, 1876; but the 
entry of it in the record does not show that it was during a 


term of the court the petition was filed and the exceptions 
taken. Upon atrial of the case in April, 1877, a judgment 
was rendered, against the plaintiff, that the said corporation 


] 


take nothing by the suit, and the ease is brought to this term 


r 
of the Supreme Court by appeal. 
The appellant makes this motion for a “temporary or pro- 


visional ” injunction to be issued by this court to restrain the 
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defendants, as prayed for in the sworn petition, until the final 
determination of the appeal, and refers to the pleadings and 
evidence in the record in support of said motion. 

We are of opinion that this motion cannot be granted, be- 
cause a writ of injunction in the ease is not necessary to enforce 
the jurisdiction of this court, and if it could be so held, no reg- 
ulations for issuing it by this court have been prescribed by 
law, as required by section 3 of article 5 of the Constitution of 
1876. Its jurisdiction being appellate only, the court is not 
invested by the Constitution and laws with such general powers 
us would enable it to protect the parties from damage during 
the pendency of the appeal. The issuing an injunction for such 
iu purpose would be the exercise of original, and not of appel- 
late, jurisdiction in the case. It would be doing that which, it 
is contended, the District Court should have done before the 
trial. 

If the district judge had granted it, and then dissolved it by 
an interlocutory order, this court could not have entertained 
wn appeal from that order, without a law having been passed 
providing for it. (Const., art. 5, see. 5.) The Legislature has 
not, as yet, seen proper to give this court power to control or 
correct the action of the District Court in relation to injunctions, 
even by an appeal from an interlocutory order dissolving it. 

It is provided in the Constitution that “appeals may be 
allowed from interlocutory judgments of the District Courts in 
such cases and under such regulations as may be provided by 
law.” If this refusal of the district judge to grant the injune- 
tion could be held to be an interlocutory judgment, this court 
is debarred by the Constitution from correcting any errors in 
it by appeal, in the absence of a law permitting and regulating 
it. It could not, then, have been contemplated to give this 
court power to issue an injunction, in the first instance, to pre- 

‘vent damage to the parties during the pendency of the suit. 

The statute of 1846 provides that injunctions granted by any 
judge of the Supreme Court or the District Court to stay pro- 
ceedings, &e., shall be returnable to the county where the suit 


ee. 
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is pending. (Paschal’s Dig., art. 3932.) This statute takes 
for granted that an injunction may be granted by a judge of | 
the Supreme Court, the same as a district judge, in a suit to be 
thereaiter determined in the District Court. That was unques- 
tionably the exercise of original, and not of appellate, jurisdie- 
tion in a case. Tt is unnecessary to consider how far that was 
in violation of the Constitution of 1845; for it provided for a 
stay of proceedings in the District Court by an injunction, to 
be acted on by the District Court, in dissolving or perpetuating 
it, the same as though it had been granted by a district judge. 

That is not this case. If that statute was ever in force in 
reference to the power conferred on a judge of the Supreme 
Court, it certainly is repugnant to the provisions of the Con- 


stitution of 1876, which grants to the Supreme Court the right 








to issue only such writs as may be necessary to enforce its own 
jurisdiction, when there shall be a law passed regulating the 
mode of doing it. 

‘Tt is a sufficient answer to this motion, to say that the injune- 
tion sought to be issued is not a writ necessary to enforee the 
jurisdiction of this court. It is therefore overruled. 


MoTION OVERRULED. 
[Opinion delivered January 17, 1878.] 


Edmund J. Davis, for appellant. 

I. When a prima-facie right is shown, and irreparable dam- 
age is likely to oceur from delay, it is the duty of the judge, + 
under proper security against damage to the opposite party, to 
issue a writ of injunction. (Butt ¢. Colbert, 24 Tex., 356; 
Daniell’s Ch. Prac., pp. 388, 1628, 1629; Kerr’s Inj. in Eq., 
sees. 135, 136; Waterman’s Eden on Inj., sees. 271-274; Hill. 
on Inj., see. 243.) 

If. The court erred in sustaining defendants’ plea in abate- 
ment, filed October 9, 1876. All torts are joint and several. 
The ferry company may have been liable for a tort, but the 





individuals composing it may also be held liable therefor in 
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their individual capacity. (Hill. on Rem. for Torts, sec. 519; 
Angell & Ames on Corp., secs. 385-389; Add. on Law of 
Torts, see. 280.) 

Ilf. The city having established its right to exclusive owner- 
ship of the ferry, and the fact of infringement of this right by 
defendants, the license by the County Court, and the self- 
incorporation by defendants under the act of April 23, 1874, 
even though the deed to Macdonnell should be held binding 
on the city, gave defendants no legal right to establish or con- 
tinue their ferry. (Paschal’s Dig., art. 8841; Ogden v. Lund, 
11 Tex., 690; Dunlap v. Yoakum, 18 Tex., 584; Williams ¢. 
Davidson, 43 Tex., 1; Dartmouth College v. Woodward, 4 
Wheat., 518; Proprietors of Charles River Bridge Co. v. Pro- 
prietors of Warren Bridge, 11 Pet.,420; East Hartford v. Tart- 
ford Bridge Co., 10 How., 511; Binghamton Bridge, 3 Wall., 
52; 2 Hill. on Real Prop., sec. 41.) 

IV. Neither the general act of the Legislature of January 
23, 1850, relating to ferries, nor the act of April 23, 1874, 
concerning private corporations, repealed the power given the 
city of Laredo by the act of incorporation of January 28, 1848, 
to regulate its ferries, unless they repealed it by implication, 
which is a construction that will not be favored in any case. 
(Neill v. Keese, 5 Tex., 33; Bryan v. Sandberg, 5 Tex., 424; 
8 Tex., 62.) 

V. The terry privilege of the city of Laredo, or of its peo- 
ple, was a vested right that the Legislature could not take 
away, even if it had intended to do so. (Const., art. 12, sec. 
7, title Private corporations; Binghamton Bridge, 3 Wall, 
52; 29 Vt., 12; 9 Cranch, 48; Id., 292; 10 Barb., 222; 2 
Wheat., 663, 698; 2 Kent’s Comm., 315, note; Cooley’s Const. 
Lim., 238, 239, and note 3 to p. 238; 18 Smedes & Mar., 


645.) 


William H. Russell, for appellees. 
I. The claim of the city of Laredo to the exclusive use of the 
ferry franchise, or any interest therein, by reason of the grant 
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or document known as the “ Vicita-General,” cannot be main- 
tained, because such document imposes conditions upon the 
town of Laredo which do not appear to have been complied 
with. 

The “document” only pretends to grant a ‘canoe ferry,” 
and under certain conditions, some of which are, that the rev- 
enue derived from passing strangers and freight shall be de- 
voted to a certain object; residents must pass free, but must 
keep the ferry in order; and it is required that all must be done 
“without deviating therefrom in the slightest particular.” 

The evidence discloses that as far back as 1824 the revenue 
arising from crossing strangers was given to an individual for 
the space of three years, and not devoted to the purpose of the 
grant; it was not free for the “inhabitants and householders 
ot the town.” 

IIT. When Laredo became a part of the State of Texas, this 
grant to the people of the town was entirely subject to legisla- 
tive control, and could be moditied, confirmed, or revoked at 
the pleasure of the Legislature. 

The charter granted by the Legislature of the State January 
28, 1848, to the town of Laredo, soon after Texas had extended 
its jurisdiction over that place, embraces all the powers, privi- 
leges, and grants which it can claim as the city of Laredo. 

Does the charter confirm a preéxisting right to the ferry 
franchise, or does it grant the right? If it does either, it must 
be in express terms. 

There is no pretense that the State of Texas confirmed any 
preéxisting right, though it is claimed that the State did con- 
firm the claim to land. Then the title, if any, to the ferry fran- 
chise must be found in the charter. 

An examination of the charter shows that all therein relat- 
ing to ferries is as follows: 


“See. 5. Be it further enacted, That the mayor and alder- 


* * » 


men shall be invested with the following powers, viz.: 


“Thirdly. They shall have authority to establish ferries; * * 


99 


fix the rates, fees, and rents of the same. 
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This is merely a legislative power delegated to the council, 
and is no more a grant of property than the authority to levy 
taxes and assess fines against offenders. 

IIT. The granting of the power to establish ferries, in the 
city charter, cannot be held as a grant of a franchise, any more 
than the granting of such power to the County Courts under 
the act of 1850 can be so considered; and it has never been 
contended under this act that ferries are the property of the 
several counties. 

The act of 1850, (Paschal’s Dig., art. 3841,) if it does not 
abrogate and repeal the power to establish ferries given in the 
city charter, certainly subjects any one for whom the city may 
establish a ferry, or the city itself if it keeps its own ferry, 
to the conditions of the act, (Paschal’s Dig., arts. 3842, 5846, 
53848,) and renders useless such power unless the terms of the 
act are complied with. If this be so, the city cannot claim an 
exclusive right, nor any right, save under the authority and 
discretion of the County Court. 

IV. If all right or power of the city to establish ferries has 
not been withdrawn, it cannot claim an exclusive right, as the 
same is not by express words or necessary inference plainly 
and clearly given by the Legislature. The power to a munici- 
pality to establish and regulate ferries within its limits does 
not give it an exclusive power. (Dill. on Mun. Corp., 78; 
Harrison v. The State, 9 Mo., 530.) 

V. The County Court, for the purpose of establishing ferries, 
is a special tribunal, and the order of such tribunals cannot be 
reviewed. (Arberry v. Beavers, 6 Tex., 470; Timmins v. 
Lacy, 30 Tex., 130.) 

Until the act of 1850 there was no legislation making pro- 
vision for ferries on rivers forming a boundary of the State. 
This act provides for the County Court to establish such fer- 
ries. “It provides for a system of reciprocity, and this is all 
that can be done in such cases by legislation. Any attempt 
to give a franchise beyond the jurisdiction of the State would 
be void.” (Ogden rv, Tinnd, 11 Tex., 690.) 
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The charter of the city contains no such provision for reci- 
procity as the act of 1850. (Paschal’s Dig., art. 5843.) 

The incorporation of a town or city does not exclude within 
its boundaries the operation of the general laws; (43 Tex., 34; 
therefore the act of 1850 was in operation in the city of Laredo, 


) 


and the defendants’ right to the ferry must be sustained. 


Ownership of land does not, of itself, confer a franchise. (43 


Tex., 32; Paschal’s Dig., art. 3841.) 


Moore, Cuter Justice.—This suit was brought by appellant 
to enjoin appellees from maintaining a ferry across the Rio 
Grande River in front of the city of Laredo, which appellees 
had established, and claimed to be entitled to maintain, under 
a license granted them by the County Court of Webb county, 
is riparian owners of a parcel or tract of land, to which they 
claimed title under a deed alleged to have been executed, 
October 16, 1875, by Refugio Benavides, mayor of said city, 
to C. M. Macdonnell, one of the defendants. 

In the ease of the city of Laredo against C. M. Macdonnell 
and the Laredo Ferry Company, just decided, it has been held 
by the court that the mayor had no authority to sell the land 
claimed by appellees, which is the foundation of their claim 
to the ferry privilege, for which a license was granted them 
by the County Court; that sdid deed should be canceled and 
annuled, and, in effect, that the land in question belonged to 
and was the property of the city of Laredo, the appellant in 
this case. 

It is a necessary consequence of this decision that the judg- 
ment of the court below, that appellees were entitled to main- 
tain the ferry, is erroneous, and must be reversed. It is proper, 
however, with a view to avoid further litigation and dispute, 
that we should announce our conclusions on the objections 
made to appellant’s right to a ferry across the river at the 
same place, especially as these questions are directly in issue 
in this case; for although appellees may not have been the 
owners of the land when they were licensed to establish their 
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ferry, or the County Court may not have been authorized to 
license a ferry at the point in question because within the cor- 
porate limits of the city of Laredo, still appellant would not 
be entitled to an injunction against appellees unless they were 
in some way interfering or obstructing some right or privilege 
of appellant. It is, therefore, not only proper, but necessary, 
for us to inquire whether appellant is entitled to the ferry fran- 
chise across the river at the point where appellees set up their 
ferry, and the extent and nature of this franchise. 

Without going into details, it is sufficient to say that the 
evidence satisfactorily shows that a ferry had been maintained 
by the city, where appellees are now operating their ferry, for 
proof 
f 


the 


a time beyond the memory of living men; that the 
would have been ample to have established the right o 
city to the franchise of a ferry by prescription, if this had been 
its only source or evidence of title. But it is also shown that 
the right to establish its ferry was conferred upon or granted 
to the city in the “ Vicita-General,” at its foundation, more 
than a century ago. And it is as satisfactorily proved as 
such a matter could be ordinarily established, that a ferry 
has been maintained and operated by the city, or under its 
authority, from that day, without question or dispute, until a 
ferry license was applied for and obtained from the County 
Court of Webb county by appellees. 

it cannot, then, be denied that appellant was entitled to the 
franchise of keeping and operating this ferry up to and at the 
time when the city of Laredo came under the government of 
Texas. Was the right of the city abrogated or annuled by 
the Constitution and laws of the State? The exercise of such 
a franchise is certainly not repugnant to anything in the Con- 
stitution, nor necessarily in conflict with anything in our stat- 
utes. Admit that ferries are public franchises and subject to 
legislative control, and that the general policy of the State, 
when the city of Laredo became subject to the jurisdiction of 
Texas, was to subject ferries to the control of County Courts: 
it does not follow that the continued enjoyment of such a 
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franchise by a city, or even by an individual to whom it had 
been granted by the preceding government, would be so antag- 
onistic to this general policy as to be divested by it out of such 
previous grantee. It may be true that a city cannot claim a 
vested interest or title to a public franchise free from and 
independent of the right of the State to control, modify, or 
abrogate it. But while the power of the State to divest the 
city of this ferry franchise, if it see fit to do so, might not 
be disputed, (Williams v. Davidson, 43 Tex., 35; Hudson ». 
Cuero Land Co., 47 Tex., 56,) yet it will not be held to have 
been done by mere implication, but it must plainly appear that 
this was its purpose and intent before it will be held to have 
done so. 

But so far from this having been done in this case, the State, 
if it did not expressly ratify and confirm the franchise vested 
in the appellant by the “ Vicita-General,” certainly conferred 
upon it a like franchise. The act of the Legislature, incorpo- 
rating the city of Laredo, approved January 28, 1848, (under 
which the city is still governed, gave it the right to establish 
and regulate ferries, in the following terms: 

“Section 5. Be it further enacted, That the mayor and alder- 
men shall be invested with the following powers, viz: * * * 
Thirdly. They shall have authority to establish ferries; build 
levees, wharves, and landings; fix the rates, fees, and rents of 
the same; establish free schools, erect public buildings for the 
use of the city, pave and improve the streets, and sell and dis- 
pose of any property belonging to the city, for the benefit 
thereof.” 

It is insisted by appellees, (but, so far as we can see, without 
the slightest foundation for such an assumption,) that the 
authority conferred upon the city by this charter has been 
subsequently revoked and committed to the County Court. 
(Paschal’s Dig., art. 3841, &e.) The act upon which appellees 
rely to revoke the power given the city, is the general act to 
regulate ferries. But there is no allusion in it to the act in- 
corporating the city of Laredo, or to. the power conferred by it 
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Statement of the case 





upon the mayor and aldermen to establish ferries within its 
corporate limits. It is too well settled, that a general law 
does not by implication repeal a special one, although both 
relate to the same subject-matter. 


The judgment is reversed and rendered for a 


ppe 
petually enjoining appellees as prayed for in ap 
tion. 


pe 
REVERSED AND RENDERED. 


[Opinion delivered February 13, 1880.] 





Francis Sotver AND Carontne Sornyer vy. Lours RoMAnNert. 


1, AUTHENTICATION—ACKNOWLEDGMENT OF MARRIED WOMEN.—The 
certificate of a notary public to a deed signed by the husband, and 
which, being formal in other respects, recites that ‘*they severally 
acknowledged that they had executed and delivered the foregoing 
eonveyance as their yoluntary act and deed, for the purposes and 
considerations therein expressed,”’ and after reciting the privy exami 
nation of the wife, states **she, the said A B, declared that she had 
willingly signed, sealed, and delivered the same, and that she wished 
not to retract it,’ is sufficient. 

2. SAME.—Such a certificate substantially meets the requirements of the 
statute, that the wife shall, in order to pass her interest, acknowledge 
the deed **to be her act.”> (Pasehal’s Dig., art. 1063.) 

3. JUDICIAL KNOWLEDGE.—The courts judicially know that the city of 
Galveston.is in a county of the same name in the State of Texas. If 
it were otherwise, a defendant sued for land which was described as 
being in the city of Galveston, without reference to the county or 
State, could not raise the objection, for the first time, on a charge 
asked of the court. 


AppraL from Galveston. Tried below before the Hon. 
William H. Stewart. 

Suit was brought by Louis Romanet in the‘ District Court 
of Galveston county, on the 12th of September, 1878, against 


Francis Solyer and his wife, Caroline L. Solver, in trespass to 
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try title to recover lot number 3 in block 142, in the city of 
Galveston, and improvements; setting out the boundaries 
thereof, and claiming title and possession of the same on the 
12th of July, 1878, when defendants entered and dispossessed 
him, and continue to withhold it from him; claiming rents at 
$50 per month; for damages, $1,000 and costs; and for a writ 
of possession, 

April 19, 1879, defendants answered by general denial and 
plea of not guilty; set up homestead, and denied, under oath, 
execution of deed from them to Louis F. Solyer; denied that 
he was the owner of the lot sued for; denied the execution of 
a deed set up by plaintiff, bearing date April 9, 1872, and 
recorded in Book 9, pages 428 and 429; denied the privy 
examiuation of the wife and the consideration and delivery; 
charged combination and fraud between Victor Girardin and 
Louis Romanet and Mr. Jones to acquire defendants’ home- 
stead; had induced Louis F. Solyer to sign the trust deed and 
note for $2,000, 16th of May, 1873, and denied payment of 
the money, &e. 

April 19, 1879, plaintiff filed his first supplemental petition 
in answer to defendants’ original amended answer filed 19th 
of April, 1879; denied the truth of all the allegations of de- 
fendants, and specially denied all allegation of fraud or collua- 
sion on his part or on the part of the original beneficiary in 
the deed of trust, and that he purchased the note and property 
in good faith, and specially denied that he had any knowledge 
of the dealings between F. Solyer and L. F. Solyer and the 
defendant, Caroline Solyer, as set up in her answer; pleaded 
that Francis and Caroline Solyer were estopped by their deed 
from denying the title of said Louis F. Solyer to the lot at the 
time of the execution of the note to Victor Girardin, and the 
first conveyance to W. IL. Jones for the benefit of Victor 
Girardin; that plaintiff had purchased the note with the se 
curity for full value, paid long before maturity; that he was 
an innocent purchaser of the property, in good faith, for a 


valuable consideration, without notice of anything wrong in 
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the title; and that he purchased the property at trust sale, on 
the 10th of June, 1878, and prayed judgment as in his original 
petition. 

The allegations of privy examination and execution of the 
deed from Caroline L. Solver, were ample, and prayer was 
made that the plea of non est factum be stricken out. 

Verdict for plaintiff, and judgment entered May 5, 1879, for 
the plaintiff, for the recovery by him of defendants of the prop- 
erty and premises in controversy and described in the petition 
as lot number 3 in block 142, in the city, and the improve- 
ments thereon, and for a writ of possession and for costs. 

It will be seen, by reference to the opinion, that the certifi- 
cate of acknowledgment to the deed from Francis Solyer and 
wife failed to state, in terms, that after privy examination the 
wife acknowledged the deed “to be her act.” (Paschal’s Dig., 
art. 1063.) 

Plaintiff read the following evidence of title: 

1. Deed from Francis Solyer and wife to Louis F. Solver, 
for lot number 3 in block 142, and improvements. Warranty 
deed filed for record May 17, 1873; recorded May 19, 1873, 
and recorded in Book 9, pages 428 and 429. The certificate 
of privy acknowledgment by the notary will be found in the 
opinion, There was nothing shown to charge Girardin or 
Romanet with knowledge of frand. 

2. Deed of trust by Louis F. Solyer to W. H. Jones, trustee, 
conveying lot 3 in block 142, and improvements, to secure 
Victor Girardin note of Louis F. Solyer for $2,000, with twelve 
per cent. interest. dated May 16, 1873: tiled tor record May 
19, 1873; acknowledged by Louis F. Solyer 16th of May, 
1873, before Edward T. Austin, notary public, and acknowl- 
edgment certified by notary. 

§. Appointment by Louis Romanet of Edward T. Austin as 
substitute trustee under power given him by trust deed, in 
place of W. H. Jones, deceased, and request to enforce pay- 
ment of note by sale. Acknowledged for record by Loui 
Romanet before W. R. Johnson, notary public for Galveston 
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Argument for the appellants. 

county, 13th of September, 1877; dated September, 1877; 

recorded July 11, 1878. 

4. Original deed from Edward T. Austin, as substitute trus- 
tee, in deed of trust from Louis F. Solyer to W. I. Jones, 
trustee, to Louis Romanet, for lot 3 in block 142, and improve- 
ments, reciting execution of trust in accordance with its terms. 
Acknowledged for record before uotary pablic for Galveston 
county 11th of July, 1878, and recorded July 12, 1878; also 
note, with indorsement and advertisement. 

Note indorsed November 4, 1873: “Pay to Louis Romanet, 
or order, without recourse to me.—Victor Girardin. Credited 


he sum of $1.4+6. 


June 10, 1878, by sale of property, in 1 
Edward T. Austin, trustee.” 

It should be observed that the original petition alleged that 
both plaintiff and defendants were residents “of the city and 
county of Galveston, in the State of Texas,” and that the lot 
sued for was “in the city of Galveston,” no allegation being 
elsewhere made containing any reference to the State or county 
in which it was situate. The first objection made to the 
venue seems to have been in a charge asked on the trial. 


Wharton Branch, for appellants. 

[. The deed was not acknowledged as required by law to be 
her act and deed, and was inoperative to convey the title to 
this property. (Paschal’s Dig., art. 1003; Fitzgerald v. Turner, 
43 Tex., 87; Cross v. Everts, 28 Tex., 532; Smith v. Elliott, 39 
Tex., 210; Rice v. Peacock, 37 Tex., 393; 46 Tex., 294; 21 
Tex., 640.) 

IT. The court erred in charging the jury that there had been 
no sufficient evidence to invalidate the certificate of W. R. 
Johnson, the notary who took the acknowledgment, the same 
being a charge upon the weight of evidence, there having been 
a great deal of evidence of duress by intimidation, as will 
appear by the statement of facts; the jury alone being the 
judges upon the weight of evidence and of its sufficiency to 


invalidate said certificate. Kimbro vr. Tamilton, 28 Tex., 566; 
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Argument for the appellee. 
Andrews v. Marshall, 26 Tex., 215; 43 Tex., 


Pacific Railway rv. Murphy, 46 Tex., 567.) 


38; Texas and 





III. The deed and acknowledgment was vitiated by the 
mode of obtaining it, and fraud and duress are not obviated 


by informing the victim of the intended use 


torted, and the delivery to the grantee and the payment of the 
consideration by him were indispensable. (Walker v. MeNeils, 
Dallam, 544; 1 Story’s Eq. Jur., 243; Tuttle rv. Turner, 28 Tex., 
773; Dikes v. Miller, 24 Tex., 423; McGowen v. Bush, 17 
Tex., 200; Westbrooks v. Jeffers, 33 Tex., 47 Tex., 143; 
21 Tex., 46; Berry v. Donley, 26 Tex., 746.) 

IV. The court erred in refusing the fourth charge asked, 


of the thing CX- 


89: 


there being no allegation in plaintiff’s petition, or proof, that 
the lot sued for was in Galveston and State of Texas, which 
was necessary to give the court jurisdiction. 

A suit for land must be brought in the county and State 
where the land lies, and if the petition does not show that fact 
on its face, the conrt does not have jurisdiction, and this may 
be taken advantage of at any time and in any way. 

There is no allegation in the petition as to what county and 
State the land is in, only describing it as lot 5 in block 142, in 
the city of Galveston, and it does not show where the city of 
Galveston is. The charge is, that “the plaintiff is not entitled 
to a verdict and judgment unless he has alleged in his )) ‘tition, 
and established the fact by proof, that the lot of ground in con- 
troversy is situated in Galveston county and State of Texas,” 
and it was refused. There is no proof of where the land is 
(Paschal’s Dig., arts. 1423, 1427; Hays rv. Stone, 36 
Tex., 181; Evans v. Pigg, 28 Tex., 590; Hearst v. Kuykendall, 
16 Tex., 329; Hall v. Jackson, 3 Tex., 309.) 


situated. 


Edward T. Austin, for appellee. 
[. The deed was properly admitted in evidence on the no- 
tary’s certificate. (Stats. of 1876, ch. 62, p. 61; Hartley v. 
Frosh, 6 Tex., 215; Shelby v. Burtis, 18 Tex., 644.) 
ll. The charge of the court, to the effect that the certificate 
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of acknowledgment of the deed from Francis Solyer and his 
wife, Caroline L. Solyer, was sufficient to vest title in Louis 
Solver, was correct. (Paschal’s Dig., art. 1005; Hartley v. 
Frosh, 6 Tex., 215; Kirk v. Navigation Co., 49 Tex., 213; 
Daniels v. Larendon, 49 Tex., 217.) 

It. The evidence allowed by the court to zo to the jury, as 
to frand and duress practiced between Solyer and wife and 
son, over the plaintiff’s exceptions, having failed to bring any 
knowledge home to the notary thereof, or to the beneficiary 
in the deed of trust, or to the purchaser, the court charged the 
jury rightly not to consider it. (Wright v. Thompson, 14 Tex., 
563; Roddy v. Kingsbury, 5 Tex., 151.) 


Goutp, Associate Justice.—The principal question in this 
case is as to the sufficiency of the following certificate to the 
privy examination and acknowledgment of a married woman 
of her deed: 

“Tre State or Texas, 
County of Galveston. § 
Before me, William R. Johnson, a notary public for said 


county and State, at the city of Galveston, on this 11th day of 


April, 1872, personally came and appeared Francis Solyer and 
Caroline L. Solver, his wife, to me well known, and severally 
acknowledged that they had executed and delivered the fore- 
going conveyance as their voluntary act and deed, for the pur- 
poses and considerations therein expressed; and the said Caro- 
line L. Solyer, having been examined by me privily and apart 
from her said husband, and having the same fully explained to 
her, she, the said Caroline L. Solyer, declared that she had 
willingly signed, sealed, and delivered the same, and that she 
wished not to retract it. 

Given under my hand and impress of my official seal this 
Lith day of April, 1872. 

W. R. Jounson, 
Notary Public for Galveston Co.” 


On the authority of Belcher v. Weaver, 46 Tex., 294, we 
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hold that this certificate shows substantially that Mrs. Solyer, 
in her ed examination, acknowledged the deed as her act, 
and that the requisites of the statute then in force had been 
tho with. (Paschal’s Dig., art. 1003.) 

If, notwithstanding her privy examination and acknowledg- 
meut, Mrs. Solyer did not exeeute the deed willingly, there 
Was no evidence whatever tending to charge Girardin or 
Romanet with notice of the fact, or of any defect in the deliv- 
ery of the i The evidenee shows that the object of the 
conveyance by Solver and wife to their son was to enable Sol- 
yer to borrow money on the security of the lot, and it fails to 
\ 


show that Girardin or Romanet had any notice that Mrs. Sol 


yer objected, or had any right t 0 obj ect, to the deed of trust 

There was no error in the charge of the court as to the val- 
idity of the deed, nor in the failure to submit to the jury issues 
as to which there was no evidence affecting the plaintif. 

The court, by reason of various publie acts, judicially knew 
that the city of Galveston was in the county of the same name 
in the State of Texas. Even were it otherwise, it was too late to 
object that the suit did not appear to be brought in the county 
where the lot was, and the charge asked on that subject was 
rightly refused. 

We find no error in the proceedings of the court below, and 
the judgment is accordingly affirmed. 

AFFIRMED, 


[Opinion delivered February 17, 1880.] 


JutIaA A. WARREN v. J. C. WooreERS ET AL. 


1. PRACTICE.—See statement of ease for an affidavit which would suffi- 
ciently excuse delay in filing the transcript. 
APPEAL—AFFIDAVIT.—The affidavit required of a party wishing to 
appeal without giving bond, that he is unable to pay the cost, or any 
part thereof, or to give security therefor, must be made before the 
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county judge of the county where the affiant resides, or before the 
court trying the ease. A jurat to such an affidavit, attested by the 
clerk of the court trying the cause, after the adjournment of the 
term, is not sufficient. 


Motion to file transcript from Houston county. 
The opinion was based on the following motion, and on 
facts suilicieutly stated in the opinion, Viz. : 
“Jutta A. WarRREN, appellant, ; | 
ns. | 
J. C. WoorTers ET AL., appellees. | 
In the Supreme Court of the State of Texas, Galveston | 


Term, 1880. 

And now, at this term of said court, comes the appellant, 
Julia A. Warren, by her attorney, W. B. Wall, and moves ) 
the court to allow the transcript in this cause, now in the hands 
of the clerk of this court, to be filed, because affiant says that 
he was unable to have said transcript and file the same before 
the return day for causes from this the fourth judicial district. 

Affiant would show unto your honors that he applied to the 
clerk of the District Court of Houston county, in person, for 
said transeript about the 15th day of December, 1879, and that 
he was unable to get the same, as it was not made out, as he 
was informed by said clerk, or his deputy. And further, it is 
shown and alleged that at other times, between the 15th day 
of December, 1879, and the Ist day of July, 1880, affiant 
applied at the office of the district clerk for said transcript, and 
was informed by said clerk, or his deputy, that the same could 
not be delivered, as they had not been able to make out the 
same. And affiant further says that between the Ist day of 
January, 1880, and the ninth day of said month, he continued 
to apply for said transcript, but was unable to obtain the same 
for the reason, as stated, that the clerk was unable to write up 
suid transcript. And affiant says that he continued to apply 


in person for said transcript, and he received the same as early 





as it was prepared for delivery, and that he has briefed the 
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same as soon as he was able to do so, as affiant was unwell at 
the time the same came into his hands; that said transcript 
was not delivered to afliant before the day assigned for the 
hearing of causes from this the fourth judicial district, and that 
he was unable to get said transcript from the clerk of the district, 
though often and repeatedly applied for in person by this affi- 
ant, up to the time of its delivery, the 21st of January. 
Wherefore he prays to be allowed to file the same now, 
and for such other and further orders as may seem right and 
proper in the premises, and for general and special relief. 
W. B. Watt 
Att'y for Julia A. Warren. 


Sworn to and subscribed before me this January 27, 1880. 
[L. 8.] J. C. Enauisu, Clerk. 
By 8. C. ARLEAGE, Deputy.” 


Moorr, Cuter Justice.—The affidavit in support of this 
ii 


motion satisfactorily accounts for the delay in filing 

script, and the motion would be granted if it did not appear on 
the face of the transcript that the appeal has not been per- 
fected in accordance with the terms of the statute under which 
it is attempted to be prosecuted. 

Where a party wishes to appeal a case without giving a 
bond for costs, he must make proof of his inability to pay the 
cost or any part thereof, or give security therefor, before the 
county judge of the county where he resides, or before tl 
court trying the ease. But in this ease the affidavit relied 
upon as proof of the party’s inability to pay the costs or give 
« bond therefor, was not made before the county judge, or, so 
far as appears from the transcript, ever presented to or even 
seen by him. The jurat to the affidavit is attested by the 
clerk of the District Court which tried the ease. But the tran- 
script shows this was done seventeen days after the adjournment 
of the court. It cannot be said, therefore, that the proof was 
made before the court trying the ease. To warrant our saying 
that the proof of inability to give bond as required by law has 
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been made, would require that we should dispense with the 
proof required by the statute because a different character of 
proof may appear to us equally satisfactory and convincing of 
the truth of the fact to be established. This we have neither 
authority nor disposition to do. It would be a palpable and 
direct infringement of legislative authority, and an assumption 
of the right to substitute our judgment for that of the Legis- 
ture in the enactment of a statute. 


MOoTION OVERRULED. 


[Opinion delivered February 17, 1880.] 





ENEMENCIO PEREZ y. JUAN GARZA. 


1, PRACTICE—AFFIRMANCE ON CERTIFICATE.—See opinion for objee- 
tions to affirmance of a judgment on certificate without reference to 
the merits, which, in view of facts certified to by the clerk, were held 
not well taken. 

2. PRACTICE—AFFIRMANCE ON CERTIFICATE.—An appellant abandoned 
his appeal by filing a petition for a writ of error on the day when, in 
compliance with his appeal bond, he should have filed the transcript 
in the Supreme Court, On motion of appellee to affirm on certiti- 
eate the Judement rendered by the court below, appellant resisted the 
aflirmance on the ground that he had abandoned his appeal: [eld 

1. That the right of the appellee to the execution of his judgment 
could not be delayed by such means. 

2. ‘The enactment of the statute which authorizes an atlirmance 
on certificate without reference to the merits, originate din the facet 
that an appellant might formerly, after delaying the collection of 
the judgment, decline to prosecute the appeal. 

3. ‘To permit an appellant, after delaying the collection of a jud 


ment for nine months by his appeal, then to abandon it, and by 
writ of error to stay collection for a twelvemonth longer, would be 
to make a mockery of the law. 

3. DISTINGUISHED.—This case distinguished from one in which plaintiff 
had delayed the effort to enforce his judgment, no appeal having been 
perfected, though the delay may have been occasioned by an errone- 
ous belicf that the appeal had been perfected. In such ease the delay 
would not deprive the defendant of his writ of error. 
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Statement of the case. 


From Starr county. Motion to affirm on certificate. The 
opinion sufficiently states the facts involved in the following 
objections to the motion to aflirm without reference to the 
merits, filed by appellant, viz.: 

“Tn this cause comes appellant, Enemencio Perez, by counsel, 
and submits to the court that the motion of appellee to affirm 
the judgment of the District Court of Starr county on the cer- 
tificate accompanying suid motion and said certiticate, was not 
sufficient in law to authorize the affirmance prayed, because 
of the following, among other reasons, apparent of record: 


DS 


“First. It does not appear from said certificate, nor the record 
accompanying the same, that the said judgment was entered 
at a legal term of the District Court of Starr county, in this: 
that said term is not shown to have commenced at the time 
authorized by law. 

“Second. It does not appear from said certificate, nor the 
record accompanying the same, that the notice of appeal en- 
tered in the cause was entered during the term of court at 
which said judgment was rendered, or was given in open court. 

“Third. It does not appear from said certificate, nor from 
the record accompanying the same, when the alleged appeal 
was perfected, or that it was perfected at all. 

“Fourth. The said certificate fails to conform to the require- 
ments of law, in this: that it fails to state when the alleged 
appeal was perfected, if at all. 

“And for further cause why said motion should not be grant- 
ed, the said Enemencio Perez shows to the court that the said 
alleged appeal was by him abandoned as informal and insuffi- 
cient, and that in lieu thereof he has since filed his petition 
for a writ of error upon the judgment in this ease in the Dis- 
trict Court of Starr county, to wit, on the 5th of January, 
1880, and therewith his supersedeas bond in error as required 
by law; that citation in error upon said petition and bond 
was issued on the 14th of January, 1880, and on the same day 
executed and served upon defendant in error, Juan Garza, and 
that on said 14th of January, 1880, plaintiff in error filed his 
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assignment of errors thereupon; all of which will more fully 
appear from the transcript of said petition, bond, writ, and the 
return thereon, and the said assignment of errors hereto attach- 
ed and made part of these objections; and the said Enemen- 
cio Perez submits to the court that said cause is now pending 


this court, and may not be lawfully disposed of otherwise, and 


he 


prays that said motion be refused.” 
. 


he judgment of the court below was for $2,251. 


Scott & Levi, for appellant. 





Waul & Walker, for appellee. 


Moore, Cuter Justice.—The appellee, Garza, filed tran- 
script, on certificate, containing a copy of a judgment of the 
District Court of Starr county, in his favor, against appel- 
lant, Perez, rendered March 24, 1879; notice of appeal-from 
this judgment by appellant April 4, 1879; (the day on which 
the clerk certifies the term of the court at which the judgment 
was rendered ended;) also a copy of an appeal bond executed 
by appellant and filed with and approved by the clerk April 
14, 1879, and asks the court for an affirmance of the judg- 
ment without reference to the merits. 

To this appellant objects, because it does not appear, as he 
insists, from the certificate of the clerk that the judgment was 
entered at a legal term of the court, or that notice of appeal 
was entered during the term at which the judgment was ren- 
dered or given in open court, and that it does not appear from 
the certificate of the clerk when the appeal Was perfect d, or 
that it has been perfected at all. 


serious consideration. The caption of the certificate shows 
that at a term of the District Court began and holden at Rio 
Grande City, within and for the county of Starr, and ending 
on the 4th of April, 1879, the followin 
to wit: 


g case came on for trial, 








‘ in this court on writ of error returnable to the next term of 


These objections seem to us hypercritical, and unworthy of 
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* JUAN GARZA 


( In the District Court of Starr county, 


: "= \ Texas.—March Term, A. D. 1879.” 
ENEMENCIO PEREZ. 


* 


Then follows the copy of the judgment and copy of the notice 
of appeal. It is true the clerk does not say in his certificate, 
in direct terms, that the appeal was perfected, or state the day . 
on which it was perfected; but he gives certified copies from 
his records which show that it was perfected on April 14, 
1879, which was less than twenty days from the end of the 
term at which the judgment was rendered. 

Appellant also insists that the judgment cannot be affirmed, 
because he abandoned his appeal on January 5, 1880, the day 
on Which he should have filed a transcript of the record in this 
court, if he would have complied with his appeal bond. But 
instead of doing this he abandoned his appeal, by filing on 
that day a petition for a writ of error and giving a writ-of-error 
bond. 

The night of appellee to the execution of his judgment cah- 
not be delayed or trifled with by SO shallow a device as this, 
It is the fact that appellants, after delaying the collection of 
judgments, might decline to prosecute their appeals, that in- 
dueed the enactment of the statute which authorizes the afiirm- 


anee ot judgment on certificate without reference to the mer- 
its. If this could be prevented by abandoning the aj 
suing out a writ of error at a day too late for the return of 


peal and 
a 


the writ to the ensuing term of the Supreme Court, it would 
be impossible to enforce judgments against defendants who 
wish to delay them until the expiration of the term within 
which a writ of error may be prosecuted; for if the first writ 
of error did not effect this, it might be abandoned, as the appeal 
has been in this ease, and another writ sued out. 

If no appeal‘had, in fact, been perfected, the delay of the 
plaintiff in enforcing his juadgment—though this delay may have 
been occasioned by the erroneous belief that an appeal had 
been perfected—would not deprive the defendant of his right 


to a writ of error. But such is not this ease. The anneal was 
DP] 
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perfected and the execution of the judgment stayed by reason 
of this appeal for some nine months, and appellant then aban- 
dons his appeal and seeks to stay the collection of the judg- 
ment for twelve months more by suing out a writ of error. 
To permit him to do so would be to make a mere mockery of 
the law. 

The judgment is affirmed on the certificate without reference 
to the merits. 


AFFIRMED. 


[Opinion delivered February 18, 1880.] 





CHARLES KeEssteR v. DANIEL DRAUB. 


1. HOMESTEAD—FORCED SALE.—When a homestead has been once ac- 
quired, the subsequent death, marriage, or removal of all the individ- 
uals who composed the family, except the husband, does not subject 
the homestead to foreed sale, under iudgment against the surviving 
husband, who still occupies it as a home. 

2. CASES APPROVED. — Taylor v. Boulware, 17 Tex., 77, and Wood r. 
Wheeler, 7 'Tex., 13, approved. 

3. ABANDONMENT.—See statement of case for facts held not sufficient 
evidence of abandonment of homestead. 


Arprrat from Colorado. Tried below before the Hon. Ever- 
ett Lewis. 

Suit in trespass to try title, brought by Charles Kessler, in 
May, 1875, to recover of Daniel Draub et al. a lot and two 
store-houses in the town of Eagle Lake, Colorado county, 
Texas, and for damages. 

The defendant Draub answered disclaiming any interest in 
the lot or in the houses. The defendants Preston Stockbridge, 
Annie E. Stockbridge, his wife, and Otto Draub answered by 
a general demurrer and general denial, and specially, that the 
lot and improvements were the homestead of Daniel Draub and 
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his wife, Elizabeth Draub, who died in 1876: that Daniel 


Draub detent to reside on if as his homestead until 1875, 
when he sold to the defendants; that Otto Draub and Annie 
Stockbridge were heirs and children of Elizabeth Draub, and 
that the lot was community property of their father and 
mother. 


7 


A jury was waived and the case submitted to the court, 
which, after hearing the evidence, gave judgment for defeud- 
ant; to which plaintiff excepted, and gave notice of appeal. 

The plaintiff introduced in evidence a judgment of the Dis- 
trict Court of ¢ ‘olor: r.do count ‘ dat ted June 18, 1874, in favor 
of the plaintiff against Danicl Draub. It was admitted that 
execution issued upon that judgment and the sale of the lot 
under the execution by the sheriff, plaintiff becoming the pur- 
chaser. Alsoadeed from J. Brooks, sheriff of Colorado county 
to plaintiff for the lot. 

L. Wommock testified that Daniel Draub occupied a 
room in one of the houses, and kept his furniture, bedding, 
Ke., in that room ; that his wile died several years azo ; that 
he had two children, Otto Draub and Mrs. Stockbridge, neither 
of whom lived with him. 

Daniel Draub testified that his wife died in 1867, leaving 
two children, Otto and Annie; that the property was tl 
homestead of himself and wife, and was community property 


that his son had been living in Wharton county seven o1 
eight years, and was over ti se years of age; that his 
daughter had been living with her husband, Preston Stock- 


bridge, since her marriage, in 1873; that he was living on the 
property at the time of the execution sale, claiming it as his 
homeste ad, and had lived there ever since his wife’s di ath. 
J. W. Smith testified that during the fall of 1873 Danicl 
Draub told him he had moved, or was about to move, to his 
onl in Wharton county; that during the year 1874 he 
vas at Eagle Lake at one time for a month or six weeks, and 
‘het Daniel Draub was not there then; that he afterwards 
met said Draub in Columbus, in the winter of 1874, and he 
























KFssLer v. DRAUB. 


Argument for the appellant. 


then told him that he was living at his brother’s, in Wharton 
county, 

I’. Barnard testified that he was at Eagle Lake frequently 
in 1873 and 1874, and did not see Daniel Draub there; that 
he met Draub in Columbus in 1874, who told him he was liv- 
ing with his daughter, Mrs. Stockbridge. 

Daniel Draub, recalled, testified that he never abandoned 
his homestead; that he frequently visited his brother in Whar- 
ton county and his daughter in Colorado county, and was ab- 
sent for two or three weeks at a time, and on one occasion 
stayed at his brother’s some three months; that he kept his 
furniture, bedding, cooking utensils, &c., in a room of one or 
the other of the houses; that when he lett, he always left some 


~ 


one at Eagle Lake in charge of the property ; that he rented 


out the store-houses. 

Defendants also introduced a deed from J. D. Dranb to 
Otto Draub and Preston Stockbridge, dated April 26, 1875, 
conveying his half-interest to them. 


F. Barnard, for appellant. 

[. The homestead of a family only is protected from forced 
sale for the payment of debts. The testimony does not show 
that the homestead right in the property continued at the time 
of the sale. (Const. of 1870, art. 12, see. 15; Iloward v. Mar- 
shall, 48 Tex., 471; Whitehead rv. Nickelson, 48 Tex., 517; 
Wilson v. Cochran, 31 Tex., 677; Houston and Great North- 
ern Railroad Co. v. Winter, 44 Tex., 597.) 

If. A homestead can be abandoned without the acquisition 
of another one. (Cox v. Shropshire, 25 Tex., 113; Dlaclk ». 
Curran, 14 Wall., 463.) 

Iif. There being no family to occupy a homestead at the 
time of the execution sale, the property was subject to forced 
sale for the payment of debts. (Const. of 1870, art. 12, see. 
15; Howard v. Marshall, 48 Tex., 471; Whitehead v. Nickel- 
son, 48 Tex., 517; Wilson v. Cochran, 31 Tex., 677.) 

IV. The defendant, Daniel Dranb, having abandoned the 
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property as a homestead, left it liable to be sold under exeen- 
tion for the payment of his debts; and the plaintiff having 
purchased the lot at execution sale, acquired the legal title 
thereto, and was entitled to a judgment. (Cox v. Shropshire, 
25 Tex., 113; Black v. Curran, 14 Wall., (U. S.,) 463.) 


Foard & Thompson, for appellee. 

I. We cite the eourt to Wood vr. Wheeler, 7 Tex.. 16. opin- 
ion by Judge Hemphill, and Taylor v. Boulware, 17 Tex., 77. 
In this last case, Judge Lipscomb says that “if the husband 
had no children, servants, or any one living with him after the 
death of his wife, it would still be his homestead so long as it 
continued his residence, and would be protected from toreed 
sale.” This is the law, as we take it, and therefore we do not 
cite humerous other eases in our reports holding the Same 
opinion. 

[t would only be necessary, in order to show the appellant 
how fallacious is his position, and how dangerous to the 
welfare of families, to suppose a ease which is continually 
happening; that is, where the husband dies, leaving no chil- 
dren, a homestead, and creditors. It would almost create a 
eivil revolution in ‘Texas for any court to hold that the cred- 
itors could drive the wife from the homestead and sell the 
property for the benefit of the husband’s creditors; yet the 
rights of the surviving husband and the surviving wife in the 
homestead are precisely similar, as the opinions in the two 
cases already cited show. 

If. Appellant contended below that his judgment was a lien 
upon all the real estate of Daniel Draub, his homestead as well 
as any other lands he might have owned at date of judgment; 
that the lien conld not be enforced whilst he oceupied the 
homestead, but that as soon as the occupation thereof ceased, 
and that the same did cease when he conveyed to his children, 
immediately thereon his lien attached and the property became 
liable for the debt. 


That it has been so decided in some courts. we admit: as, 
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in Wisconsin and in Minnesota. (Smyth on Homestead and 
Exemptions, secs. 183, 184.) But our courts have always held 
that the creditors have no concern with the homestead, and 
that there can be no sale of the homestead which could be 
considered as fraudulent against the creditors. (Wood v. 
Chambers, 20 Tex., 254; Martel v. Somers, 26 Tex., 559.) 

Our courts have also held that where there was a judgment 
lien upon lands of the defendant, and among these lands was 
the homestead, which the defendant and his wife conveyed, 
all the lands were subject to the judgment lien. In the case 
of Black v. Epperson, 40 Tex., 187, (Judge Gray delivering 
the opinion,) the court says that “it is clear that the debtor 
had the right to sell his homestead and acquire another with 
the proceeds, or otherwise, without thereby subjecting it to his 
general debts or any lien not made specitic by valid contract.” 
It appears to us that this case decides the one at bar. If it 
were otherwise, indeed, the homestead is but a prison in which 
any creditor could inclose his debtor. 

All that is necessary is to secure a judgment against the 
debtor, keep his lien alive, and his debtor is as completely im- 
prisoned as if he were in the penitentiary. 

The rule of decision in Iowa is similar to that in Texas. 
(Smyth on Homestead and Exemptions, secs. 178, 179, 240.) 

GouLp, AssocraTE Justice.—After the death of his wife, in 
1867, Daniel Draub, with two children of that marriage, con- 
tinued to occupy the same homestead, it being community 
property. His son become of age and lived elsewhere, and 
in 1873 his daughter married and ceased to live with him. In 
1874 Kessler recovered a judgment against him, under which 
he levied on the late homestead, and having bought it in, 
brought this suit to recover possession. 

The question presented is, whether Daniel Draub, continuing 
to oceupy the same place as his residence, but having with 
him no family other than at times a single servant, that place 
was, in 1874, protected from forced sale as his homestead. 
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Taylor v. Boulware, 17 Tex., 77, is authority for the con- 
tinuance of the exemption in favor of the surviving husband, 
“though without servants or any one with him,” so long as 
the place continued to be his residence. (See also Wood +. 
Wheeler, 7 Tex., 13 

That the widow, under like cireumstaneces, retained her 
homestead rights, has never been questioned, and, indeed, could 
not be under the provisions in her favor in the various probate 
laws of the State. The act of August 15, 1870, which was in 
force in 1874, provided that exempt property should form “no 
part of the estate of a deceased person when a constituent of 
the family survives,’—apparently extending to the widow no 
greater protection than to the widower, both being constituents 
of the family. 

It is not proposed to discuss the question, or attempt to vin- 
dicate the reason and consistency of the law in continuing to 
protect the surviving husband in the late homestead of the 
family, whilst it denies to him, or to any single person not the 
head of a family, like protection in a newly-aequired home. 
It is enough that we find in the constitutional and statutory 
provisions on the subject, and in the decisions of this and other 
courts, authority for our conclusion, that, at the time of sale, 
Daniel Draub was still protected in residing on the late family 
homestead. (Const. of 186970, art. 12, see. 15; Paschal’s 
Dig., arts. 5487, 6834; Taylor v. Boulware, 17 Tex., 77; Wood 
vr. Wheeler, 7 Tex., 13; Silloway v. Brown, 12 Allen, 30; Bar- 
ney v. Lee “* D1 N. H., 253; Smyth on Homestead, sees. 151, 
152; Const. ot 1876, art. 21, sec. 52; Rev. Code, art. 2009. 

Under the het the court did not err in holding that 
Daniel Draub had not abandoned his homestead at the time 
of the sheriff’s sale. Tis subsequent sale of his half-interest 

his children was not a matter of which creditors could 
complain, and certainly gave the plaintiff no right to recover 
in this suit. 

AFFIRMED. 
[Opinion delivered February 18, 1880.] 
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J. M. Pevito ret AL. v. Ropert J. Ropaers. 


1. APPEAL.—The law recognizes no limitation on the right of appeal 
given by the Constitution to the County Court from a judgment of a 
Justice’s Court, when the amount of the judgment exceeds $20. 

2. APPEAL—JURISDICTION.—An appeal lies to the Court of Appeals 
from a judgment of the County Court dismissing an appeal from a 
Justice’s Court, where the amount of the judgment was for more than 
$20; and where the civil jurisdiction of the County Court has been 
transferred to the District Court, an appeal lies, under like cireum- 
stances, to the Supreme Court. 





3. APPEAL — JURISDICTION.— The limitation imposed by section 16 of ! 
article 5 of the Constitution, on appeals from the County Court in ! 
causes appealed from a Justice’s Court, applies only when there has 4 
been a trial de novo on the merits, and the recovery was less than | 
$100. i 

4, APPEAL—JURISDICTION.—The jurisdiction of the Supreme Court is jj 
not limited, in the Constitution or statutes enacted in pursuance h 
thereof, by the amount of the judgment appealed from. Its jurisdic- \ 
tion is coéxtensive with the limits of the State of all judgments in civil t 
cases of which the District Courts have original or appellate jurisdic- 
tion. i 

5. APPEAL BOND.—In the absence of proof that the name of one party 
recited in the body of an appeal bond, as a surety, (but whose signa- 





ture does not appear to the bond,) was placed in the body of the bond " 
by himself or by his authority, the approval of the oflicer before whom 

the bond was executed will not validate it. The mere recitation of 

the names of sureties in the body of an appeal bond, is not, of itself, 

sufficient to bind those whose names are thus recited. 


AppraL from Jefferson. Tried below before the Hon. H. 
C. Pedigo. 


Suit was originally brought in a Justice’s Court of Jefferson 





county, by Robert J. Rodgers against appellants, upon an open 
account. Verdict and judgment there for plaintiff for $110.72, 
from which defendants gave notice of appeal to the District 
Court, the civil jurisdiction of the County Court having been 
transferred in said county. (Acts 16th Leg., 1st Sess., ch. 62, 
p. 68; Id., ch. 114, p. 125.) 

The paper filed as an appeal bond, on the appeal to the Dis- 
trict Court, was filed and approved by the justice of the peace 
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Argument for the appellants. 


September 4, 1879. At the November Term, 1879, of the 
District Court, the plaintiff filed a motion to dismiss the ap- 
peal for waut of sufficient appeal bond. Judgment sustaining 
the motion, with costs of appeal against the defendants; from 
which judgment they appealed. 

The appeal bond was signed only by V. Blanchette, whose 
name was not recited in the body of the bond as a surety, but 
the name of one other party was in the body of the bond 
mentioned as surety. 

A motion was made in this court to dismiss the appeal for 
want of jurisdiction, because the jadgment rendered below did 
not exceed $100. 


Thomas Russell, for appellants. 

[. An inspection of the transcript shows that the bond was 
sufficient in amount. 

IT. The bond contains the names of two sureties J. Pevito 
in body of bond, and N. Blanchette at the bottom. Appellants 
say that it makes no difference in what part of the bond the 
surety sigus, so that he signs it. (18 Tex., 275; Chitty on 
Cont., 356; 4 Kent’s Comm., part 5, ch. 8; 2 Phil. on Ev., ch 
7; 1 Phil. on Ev., ch. 8.) 

Ill. At the time judgment was entered (August 27, 1879) 
and notice of appeal given, (August 28, 1879,) the law only 
required one or more sureties to such bonds. (Acts 15th Leg., 
ch. 103, sec. 92, p. 163.) Bond was filed within ten days, and 
the law in foree when notice of appeal was given governs as 
to perfecting it. The right had then accrued under the above 
act. One surety signed at the bottom of the bond. (Revised 
Code, sees. 4, 5, p. 718.) No law can be retroactive. (Const., 
art. 1, sec. 16; Paschal’s Dig., note 168; Paschal’s Annotated 
Const., 257.) 


IV. The act of the Justice’s Court in filing and approving 


the bond was judicial and final, except upon a trial of the facts 
under proper pleadings. ‘The District Court had no authority 
to decide as to the place of signature, under the motion to 
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quash the bond. (18 Tex., 275, and cases cited under second 
proposition, supra.) 


John W. Leonard, for appellee. 

I. To the second proposition, stating that the name of “J. 
Pevito,” in the body of the bond, is his signature and binds 
him as a surety, I submit the following propositions: 

That when, in an instrument, the name of a party is written 
or signed elsewhere than in the usual place, it must appear 
from the instrument, in order to make him liable upon it, that 
the party intended the name so placed as a signature. (Ful- 
shear v. Randon, 18 Tex., 277; Benj. on Sales, 2d Am. ed., 


IG 


Se we 


ce, 259.) 
Where, as in this case, the instrument recites the names of 
the parties, but coneludes “witness our hands,” &e., this con- 
cluding clause demonstrates that the insertion of the name in 
the body of the instrument is not intended as a signature, and, 
unless the instrument is signed at the bottom, it will be con- 
sidered as unexecuted. (Benj. on Sales, 2d Am. ed., sec. 263, 
citing Hubert vr. Treherne, 3 M. & G., 743.) The latter anu- 
thority is directly in point. 

Il. The bond being an exeeuted instrument only as to the 
surety V. Blanchette, was insufficient, because only signed by 
one surety. (Rev. Stats., art. 1659.) 

Ill. The Revised Statutes were in foree at the date of the 
execution of the bond. It is specially provided that, after the 
Revised Statutes went into eifect, “the practice and proced- 
ure” in a suit or proceeding then pending, should, as to subse- 
quent proceedings, “be conducted as near as may be in aceord- 
ance with the Revised Statutes.” (Rev. Stats., secs. 5, 6, p. 
718.) 

IV. The approval of the appeal bond is only conclusive as 
to the sufficiency of the surety. (Shelton v. Wade, 4 Tex., 150.) 


Moorg, Cuter Justice.—The first question with which we 
are met in this case is, whether the court has jurisdiction of 
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this appeal. For its proper determination, reference must be 
had to the origin and history of the case. 

In the spring of 1879 the appellee, Robert J. Rodgers, brought 
suit on an open account against J. M. Pevito and James May- 
ness, the appellants, before a justice of the peace of Jefferson 
county, and on the 27th of August, 1879, recovered a jucg- 
ment against them tor the sun of $110.72. From this judg- 
ment appellants gave notice of appeal, and on the 9th day of 
September, 1879, (the civil jurisdiction of the County Court of 
Jefferson in matters of this character having been, by the act 
of the Legislature, transferred to the District Court.) filed in 
said Justice’s Court a bond to remove said cause to the Dis- 
trict Court. But ou the case coming up for trial in the Dis- 
trict Court, it was dismissed, on motion of appellee, because 
the appellants had not given a good and sufficient appeal bond, 
With two or more sureties, as required by the Revised Statutes 
in case of an appeal from a judgment of a justice of the peace 
to the County Court. (Rev. Stats., art. 1839; Acts 16th Leg., 
ch. 114, p. 125.) From this judgment appellants prosecute 
this appeal. 

The ground of appellee’s denial of the right of the court to 
take jurisdiction of the appeal is, that the judgment of the Dis- 
trict Court, which is sought to be reversed, does not exceed 
the sum of $100. 

The statute to which reference has just been made, (Stats. 
16th Leg., p. 128,) declares: “That in all counties in which 
the civil and criminal jurisdiction, or either, of County Courts 
has been transferred to the District Courts, appeals and writs 
of certiorari nay be prosecuted to remove a case tried before 
a justice of the peace to the District Court, in the same man- 
ner and under the same circumstances under which appeals 
and writs of certiorari are allowed by general law to remove 
causes to the County Courts.” Section 16 of article 5 of the 
Constitution, defining the jurisdiction of the County Court, 
provides that it “shall have appellate jurisdiction in cases, civil 
and criminal, of which Justices’ Courts have original jurisdic- 
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tion, but of civil cases only when the judgment of the court 
appealed from exceeds $20, exclusive of costs, under such regu- 


lations as may be prescribed by law.” Section 19 of the same 





article, prescribing the jurisdiction of justices of the peace, 
says: “And appeals to the County Court shall be allowed in 
ull cases decided in Justices’ Courts where the judgment is for 
more than $20, exclusive of costs, and in all criminal cases, 
under such regulations as may be prescribed by law.” We 
know of no law—and noue has been cited by appellee—which 
places any limitation upon the right of appeal given by the 
Cousiitution to the County Court from judgments of the Jus- 
tices’ Courts when the amount of the judgment exceeds $20, as 
it undoubtedly did in this case. 

It is not insisted, however, that the District Court did not 
have jurisdiction of the case, if such an appeal bond had been 
given by appellants as is required by law. But the objection 


that if the civil jurisdiction of the County Court of Jeffer- 


is, 
son couuty had not been transferred to the District Court, and 
the County Court had rendered such judgment as that of the 
District Court from which this appeal is prosecuted, no appeat 
could have been prosecuted from that judgment to the Court 
of Appeals. Therefore, it is contended no appeal will lie from 
the judgment of the District Court to this court. Neither of 
these propositions is, in our opinion, correct. 

The Constitution gives to the Court of Appeals appellate 
jurisdiction coéxtensive with the limits of the State in all civil 
cases, unless otherwise provided by law, of which the County 
Courts have original jurisdiction; (Const., art. 5, see. 6;) and 
in section 16 of the same article it is provided: “In all appeals 
from Justices’ Courts there shall be a trial de novo in the County 
Court, and when the judgment rendered or fine imposed by 
the County Court sball not exceed $100, such trial shall be 
final; but if the judgment rendered or fine imposed shall ex- 
ceed $100, as well as in all eases, civil and criminal, of which 
the County Court has exclusive or concurrent jurisdiction, an 
appeal shall lie to the Court of Appeals.” Now, under these 
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constitutional provisions, it might be insisted that if this case 
had been tried de novo in the County Court, and there had bee: 

a judgment on the merits for less than $100, an appeal would 
not lie to the Court of Appeals, notwithstanding the “Act to 
amend the act to organize the County Courts, approved Au- 
gust 18, 1876,” provides, when a case taken on appeal from a 
Justice’s Court to the County Court, that «if the judgment ren- 
dered or fine imposed, or amount in controversy, shall exceed 
$100, an appeal therefrom may be taken to the Court of 
Appeals.” 

But the limitation upon the appeal in the Constitution only 
upplies when there has been a trial de novo upon the merits 
and the recovery is less than $100. The legal effect of the 
dismissal of the appeal in this case by the District Court, if its 
action cannot be reviewed, is to fix appellants with an abso- 
lute liability for the amount of the judgment of the justice of 
the peace of more than $100. The effect of such a judgment 
is precisely the same against appellants as if it had resulted 
from a trial de novo. It cannot, therefore, be properly held 
that the Constitution denies an appeal from it. 

But the provisions of the Constitution which we have cited, 
relied upon by appellee in support of this motion, related to ap- 
peals from the County Court to the Court of Appeals; while 
this appeal is from a judgment of the District Court to the 
Supreme Court. The jurisdiction of this court is not limited, 
in the Constitution or statutes enacted in pursuance thereof, by 
the amount of the judgment appealed from. Its jurisdiction 
is coéxtensive with the limits of the State, of all judgments in 
civil cases of which the District Courts have original or appel- 
late jurisdiction. As the District Court confessedly had appel- 
late jurisdiction of the judgment of the Justice’s Court in this 
case, it must follow that the Constitution gives this court juris- 
diction to inquire whether or not the District Court erred in 
refusing to exercise that jurisdiction and try the case de noro. 
The motion dismissing the appeal must therefore be overruled. 

The only question for our decision, on the merits of the 
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appeal, is, Did the court below err in dismissing the appeal 
from the judgment of the Justice’s Court? Clearly it did not. 
When the appeal bond was given, the statute required a good 
and sufficient bond with two or more sureties. The bond given 
was signed by but one person, and he does not appear to have 
been named in it as either a principal or surety, unless he made 
himself a surety by merely signing the bond. 

Appellants insist that the recitation of the names of sureties 
in the body of the bond, is sufficient evidence to bind parties 
whose names are thus recited. But this proposition is wholly 
untenable. There is no proof that the hames of these parties 
were put in the bond by themselves or by their authority. The 
approval of the bond by the justice of the peace does not war- 
rant such an inference, but merely that he supposed the bond, 
with the signature of the party whose name is attached to it, 
was sufficient to perfect the appeal. 


AFFIRMED. 


[Opinion delivered February 17, 1880.] 





SouTtuEeRN Cotron Press AND MANuFAcTURING Co. y. JAMES 
R. Brapiey. 


1, PLEADING.—In an action against a corporation for a trespass, bronglit 
in the county in which the trespass is charged to have been committed, 
an allegation of residence of defendant is not material to show that 
the court had jurisdiction of the person. 

2. PLEADING—ABATEMENT.—A petition filed by the husband to recover 
damages for the wrongful killing of his wife, did not negative the fact 
that other persons were entitled to damages under the statute, and 
contained no allegation that suit was brought for the benefit of others 
in interest: Held, There being nothing apparent on the record show- 
ing the interest of others, the objection could not be raised on 
demurrer. 

3. CONTINUANCE.—The absence of a female witness is no cause for con- 
tinuance, When no proper diligence has been used to procure her 
evidence by deposition. 
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. EXEMPLARY DAMAGES. 


APPEAL from Galveston. 
William H. Stewart. 


In this case, the counsel having failed to agree upon a state- 
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EVIDENCE—PRACTICE.—The provisions of a law of Texas which, by 
its terms, is a public act, cannot be read as evidence to a jury. 





Exemplary damages for killing a member 
of one’s family were unkuown to the common law, and originated in 
the idea rather of punishment to the offender than of recompeuse to 
the sufferer. 


. SAME.—Cases in which exemplary damages are allowed, being quasi- 


penal in their character, should reccive the careful consideration and 
scrutiny of the courts. 

NEGLIGENCE.—The standard by which to test the question of negli- 
gence vel non, is the common experience of mankind, and implies 
generally the want of that care and diligence which ordinarily pru- 
dent men would use to prevent injury under the circumstances of the 
particular case. 

GROSS NEGLIGENCE.—A charge of the court which first assumed a 
certain state of facts as constituting ordinary negligence, and which 
then instructed the jury that ** gross negligence is a greater or higher 
degree of negligence than ordinary negligence”’: Held, Error, as 
containing no definition of gross negligence. 

SAME.—Gross negligence is that entire want of care which would raise 
a presumption of a conscious indifference to consequences. Sueh 
indifference is morally criminal, and if it leads to actual injury, may 
well be regarded as criminal in law. 

SAME.—See statement and opinion for facts held not to constitute 
gross negligence. 

DAMAGES.—The statute (Rev. Stats., art. 2909) which authorizes a 

ury in a suit for damages for an injury resulting in death to give 

uch damages as they may think proportioned to the injury, refers 
not to the pain and suffering caused by the injuries to the deceased, 


3 
s 


but to the respective losses to the surviving relatives resulting from 
the death, and who are entitled to sue. A charge of the court which 
left the jury to infer a different construction of the statute: J/Zeld, 
Error. 

CHARGE OF COURT.—The judge should not erase and interline a 
charge asked on the trial of a cause without the consent of the attor- 
ney who presents it. If he desires to give the charge asked in a 
qualified form, he should pass on the charge as presented, and give 
it, or not, in a qualified form, as a special and distinct charge. 
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of questions propounded to witnesses on the stand and their 
answers thereto, preserved by a stenographer, as the statement 
of facts. When no fact could be certified to, sufficiently es- 
tablished by evidence, as required by rule 71, to obviate incor- 
porating in the record such detail of proceedings, the embar- 
rassment of reporting this case will be readily understood; for 
a like detail of proceedings cannot be ventured on in publish- 
ing the case. 

The suit was brought by James R. Bradley, who on Febru- 
ary 24, 1879, filed his petition in the District Court of Galves- 
ton county against the Southern Cotton Press and Mannfac- 
turing i located at Galveston, claiming that on the 

13th of February, 1879, at about half-past 7 o’clock Pp. M., while 
his wife, Margaret Bradley, now deceased, was passing over a 
plank brid ge, in a public thoroughfare, across the gutter at the 
intersection of Post-office and Thirticth streets, in Galveston 
city, the servants and agents of defendant in charge of its 
engine criminally and recklessly, without signal or warning, 
blew out or let off all the steam and boiling water sect 
in the boilers and engines of defendant, used by it in compress- 
ing cotton in the factor’s press, one of the cotton sheds and 
compresses of defendant, located at the intersection of said 
streets, which steam and hot water passed through an escape- 
pipe attached to the engine and emptied into an air-tight plank 
flume that extended along and into the gutter to within six 
and one-half feet of said plank bridge, which was about one 
hundred and ninety feet from said engine; that when plain- 
tiff’s wife was on the middle of said bridge the steam and 
boiling water burst from the mouth of the flume suddenly, 
and with such force that his wife was so frightened, blinded, 
and scalded that she was knocked down and precipitated with 
great force into the gutter, and the boiling water rushed over 
her, covering and scalding her, from which injury she died on 
February 20, 1879, at the Galveston city hospital. He claimed 
damages in the sum of $50,000 for the wrong and injury, which 
he : lleged to be wanton, cruel, and criminal. 
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Defendant excepted generally, and answered by general 
denial. 

Answering specially, defendant pleaded that it the plaintiff's 
wife received any hurt or damage at the place described, it 
was received through her own carelessness, negligence, and 
indifference; that she was an habitual drunkard, and had been 
under the influence of intoxicating liquor for two weeks con- 
tinuously before February 13, 1879, and had by the use of in- 
toxicating liquor become stupetied, and was in an unfit state 
to be walking in the public streets, and was so on Febrnary 
13, 1879, when she received the injuries from which plaintiff 
alleges she died; that her carelessness and negligent conduct 
produced the accident. 

On October 10, 1879, the court overruled defendant’s excep- 
tions. 

On October 30 the case was called for trial on the facts; 
defendant moved for continuance; motion overruled. Case 
tried before a jury, and resulted in a verdict for plaintiff for 
$12,500. 

The evidence showed that on February 13, 1879, at about 
8 o’clock at night, a woman came from Thirty-first street to 
Post - office street, in Galveston, and walked along Post - office 
street to Thirtieth street; that it was a dark night, but a light 
from a lamp-post and another light used at the cotton press 
enabled a person to see across the street at the intersection of 
Thirtieth and Post-office streets; that there was a small gutter 
three or four feet wide at the intersection of said streets, where 
the lamp-post was situated; that over this gutter, where it 
crosses Post-office street, is a plank culvert, which ends at the 
sidewalk where the lamp-post is situated, and a small plank 
bridge about three feet wide and four feet long over the gutter 
at a distance of about six and a half feet from the end of the 
culvert; that there is no cover over the gutter from the end 
of the culvert to the small bridge; that there was a vapor ris- 
ing from the gutter to the height of about three and a half 
fect, which could be seen across the street: that the woman 
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walked across the street to the small bridge; that the defend- 
ant’s press was through blowing off steam from the boiler 
when she reached there; that the steam from the boiler had 
gone when she reached Post-office street; that when she reached 
the gutter, where the steam was rising about three and a half 
feet high, she stepped off the bridge into hot water in the gut- 
ter; turned over in the gutter about three times, got up, and 
came out; then walked around to the culvert, and in attempt- 
ing to get from the end of the culvert to the sidewalk, fell a 
second time into the hot water in the gutter head -foremost, 
when she was pulled out. 

On the same night, and very shortly after this, Margaret 
Bradley was seen near the small bridge with her clothing wet, 
and in a condition of mental stupefaction, which induced her 
arrest and inearceration in the prison that night, where she was 
found by her husband next morning. By him she was removed 
to the hospital, where, after lingering several days, she died. 
According to her busband’s testimony, she told him during a 
lucid interval that she would die; that when she left Thirtieth 
street and got to the crossing something burst out and knocked 
her into the gutter, and she did not know what it was. The 
evidence showed that the husband made conflicting statements 
as to the cause of his wife’s injuries. From her own state- 
ment and other testimony, it would seem clear that Mrs. Brad- 
ley was the woman who had fallen into the gutter. When 
found at the jail, the morning after the injury, her face was 
blistered, except the eves and mouth, as from a burn; her 
arms and legs in a like condition, the skin being peeled off. 
According to the testimony of the attending physician, the 
inside of her mouth and throat were burned, and her death 
was occasioned by a burn from some scalding liquid or steam. 
When shrouded, it was discovered that serious bruises were 
upon her hips and thighs, as though, in the opinion of the wit- 
nesses, she had been beaten or kicked. 

The place where the injury was received was surrounded 
with houses, it being in a settled portion of the city. The 
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company was in the habit of blowing off steam from its engine 
and emptying into the gutter through the flume the hot water 
from its boilers, which contained two or three thousand gal- 
lons, about the hour of the evening when the injury was sus- 
tained. The flow of hot water always followed letting off the 
steam, and there was no evidence showing affirmatively an 
evil purpose on the part of the employees of the company in 
letting off the steam and water. No accident of a similar kind 
had occurred before, though there was evidence that witnesses 
had cautioned females not to go about the place at the hour 


when steam was blown off, an 


| that the noise suddenly made 
on such oceasions would cause a person of ordinary nerve, if 
on the bridge, to lose presence of mind. 

There was evidence to the effect that Margaret Bradley had 
for some days been drinking liquor to excess, and that she 
was drunk on the night she was fatally injured, though on this 
point the evidence was conflicting. Other and more numer- 
ous witnesses gave her an exemplary character for sobriety. 
Arnold, who had charge of the cotton press, testified that no 
one could fall into the gutter where the woman fell, except 
through carelessness. 

Counsel for defendant offered to read to the jury certain 
sections of the charter of the city Galveston, which was not 
permitted. This ruling was assigned as error, 

The interlineations made by the court in charges asked by 


° 


defendant are sufliciently referred to in the opinion. 
The charge of the court to the jury was as follows: 
“GENTLEMEN: Negligence is the want of such caution as is 
usually observed by persons generally in their acts. Gross 
negligence is greater or higher degree of negligence than sim- 
ple or ordinary negligence. If you believe from the evidence 
that the plaintiff’s wife, Mrs. Margaret Bradley, by her own 
negligence, contributed to the injuries complained of, then the 
plaintiff is not entitled to a verdict for any damages. If you 
believe from the evidence that the plaintiff’s wife, Mrs. Mar- 
garet Bradley, was injured by the willful act, or omission, or 
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Argument for the appellant. 
gross negligence of defendant, and that such injuries caused 
her death, and if you further do not believe from the evidence 
that Mrs. Bradley, by her own negligence, contributed to her 
injuries, then the plaintiff would be entitled to your verdict for 
such reasonable exemplary damages as you believe to be 
proportioned to such injuries. 
W. T. Srvuart, 
Judge 26th Jud. Dist.” 


A. R. Campbell, for appellant. 
I. The petition should have set forth clearly the residence 


of the defendant. (Paschal’s Dig., art. 1427; Rev. Stats... art. 


If. The plaintifi’s action being founded on the statute, the 
petition should either have alleged that plaintiff is the only 
person entitled to damages under ‘the statute, or should have 
shown that the action was brought for the benefit of all who 
were entitled, and who they were. (Paschal’s Dig., art. 16; 
Rev. Stats., arts. 2901, 2909; Railway Co. v. Moore, 49 Tex., 
5; G., IL & 8. A. Railway Co. v. Le Gierse, 51 Tex., 189; 
Sedg. on Stat. and Const. Law, 62; Thurston v. Prentiss, 1 
Mann., (Mich.,) 200.) 

ItT. The court erred in overruling defendant’s application 
for a continuanee. (Rev. Stats., arts. 1276, 1277, 2211 


lefendant 


[V. The court erred in refusing permission for 


} 4° a : 
» | L | ien etions of the Galveston eity chart l 
. 7 1 } >: ~~ so } eo DP ~o 
(Schular ¢. TIudson River Railroad C Barb., 653.) 
1 


V. The court erred in char 


the want of such caution as is usually observed by persons 


ing th« jury that negil 


y Oo 
a we 


generally in their acts. (Houston and Texas Central Railroad 
Co. v. Oram, 49 Tex., 346; Shear. & Red. on Neg., sec. 20; 
Houston and Texas Central Railroad Co. v. Gorbett, 49 Tex.., 
581.) 


.* 


VI. The court erred in charging the jury that gross negli- 


gence “is a greater or higher degree of negligence than simple 
or ordinary negligence.” (ITouston and Texas Central Rail- 


38 
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road Co. v. Oram, 49 Tex., 346; Houston and Texas Central 
Railroad Co. v. Gorbett, 49 Tex., 581; Shear. & Red. on Neg., 
sees, 20-34, 42, 412.) 

VIL. The plaintiff cannot recover damages proportioned to 
the injuries which caused his wife’s death. The damages he 
is entitled to, if any, are such damages as the jury may think 
proportioned to the injury resulting to plaintiff from the death 
of Mrs. Bradley. (Paschal’s Dig., art. 16; Rev. Stats., art. 
2909; The Houston and Texas Central Railroad Co. v. Nixon, 
supra, 19.) 

VILL. The court should either have given the charges asked 
by defendant, or refused to give them. (Rev. Stats., arts. 1319, 
1320.) 


Wheeler § Rhodes, for appellee. 

I. The proposition is not true that the petition does not set 
forth clearly the residence of the defendant, as we state in our 
answer to appellant’s statement of the case. The /Jocus and 
all the surroundings of detendant, the place where it did busi- 
ness and where the damage was done, are all set out with 
great particularity in both the petition and exhibit attached 
thereto, not only stating that the defendant did seule as a 
cotton compress in the city of Galveston, but the very streets 
on which said business is and was conducted and carried on 
were set out in the petition. The statute referred to in Pas- 
chal’s Digest and in the Revised Statutes relates to suits against 
individual defendants whose right to be sued, — in spe- 
cial cases, in the county of their residence, is specially guarded 
by law, and not to a case against a defendant, such as a corpo- 
ration, which can have no residence, and which is sued, as is 
shown by the petition in this case, in the city and county in 
which it carries on business. (Act of March 21, 1874, p. 31 
Rev. Code, art. 1198, sec. 21, title VENUE oF sUITS.) 

IT. It being a fact that Bradley was at the time of the kill- 
ing of his wife by defendant the only person in existence who 
had an interest in her life, it was idle to have set out in the 
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petition that there was no other person interested in a recov- 
ery on account of such death and entitled to participate in any 
recovery of damages on account thereof. This was matter to 
have been plead in abatement of the suit by the defendant, and 
it was not done because it was entirely unsupported in fact. 

III. It is alleged that error was committed by the court in 
overruling defendant’s motion for a continuance. To confess 
surprise at such a proposition, emanating from counsel of such 
respectabiiity as that of appellant, is, in the language of Mrs. 
Sarah Gamp, “to draw it mild”; the only witness whose ab- 
sence could possibly be complained ol being a female, for whom 
a subpoena was only issued the day before trial and served on 
that day, which summons the witness (Mrs. Ryan) disregarded, 
as it was her privilege to do under the statute. The motion 
for a continuance fails to show when the subpoena was issued 
for Mrs. Ryan, and, in failing to show this, fails to show that 
diligence which the law expressly requires should be shown by 
any party seeking to continue a cause. 

[V. It is idle to talk to an intelligent court, in a case like 
this, about damages proportioned to the injury resulting to 
plaintiff from the death of Mrs. Bradley, as though the matter 
under discussion was akin to liquidated damages in the matter 
of a breach of a bond or covenant, or other kindred matter 
The court, in its direction to the jury about reasonable exem- 
plary damages, reached out as far in favor of the defendant as 
there was either warrant, authority, or precedent for, and per- 
haps a little further in the use of the word “reasonable.” Ap- 
pellant would measure the value of this woman to her husband 
by the most sordid and parsimonious standard of dollars and 
eents. 

V. It mattered not, either to Bradley or his unfortunate wife, 
whether appellant knew that she was near said gutter or not 
when the water was being emptied therein, The gross negli- 
gence of appellant consisted in turning the hot water loose 
in the street of a populous city without regard to any damage 


which might be done thereby. We fail to see the remoteness 
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of a discharge, five minutes before, of hot water in a volume 
of thousands of gallons under a foot-crossing, and into which, 
five minutes after such discharge, this woman fell in crossing 
such foot-crossing and reeeived her death. 

VI. We positively assert that contributory negligence can- 


1 


not t be stablisl ecl by the record, The proot of drunkenness 
wholly failed at the trial, in so far as bringing the very ques- 
tionable proof adduced on this branch of the ease down to 
within forty-eight hours of the casualty; besides, the jury are 
the sole ju lges, under the law, of the weight of testimony and 
the credibility of witnesses. The proof of: bad habits on the 
part of Mrs. Bradley being at best most questionable, when 
weighed in connection with the testimony of those who had 
known her for years, directly of a contradictory nature, was 
evidently di sregar led by the jury. We assume that their 
province in this particular will not be called into question by 
the court. 

VII. That the damages assessed by the jury are excessiv: 

We think this proposition so fully answered by the ease of 
Houston and Great Northern Railroad Co. rv. Randall. 50 Tex.. 

254, as not to require answer at our hands. In the case refer- 
red to, this court affirmed a judgment of the lower court for 
$12,000 for the loss of a limb. Certainly the life of a good 
yoman is worth to her husband the sum of $12,500. The 
proof, on the contrary, warrants the opinion that the defendant- 
company was, and still is, utterly reckless ‘of the consequence 
a 


of their act in turning thousands of gallons of boiling water into 


the streets of a populous city. 


Bonner, Assocrate Justice.—The first error assigned in 
this case is, that “the court erred in overruling defendant’s 
exception to plaintiffs petition.” Under this, appellant ‘sub- 
mits the two following propositions: 

“The petition should have set forth clearly the residence of 
defendant. 

“ Plaintiff’s action being founded on the statute, the petition 
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should either have alleged that plaintiff is the only person eh- 
titled to damages under the statute, or should have shown that 
the action was brought for the benefit of all who were entitled, 
and who they were.” 

The defendant was a corporation, and, as such, could be 
sued either in the county of its domicil, or in the county where 
the alleged trespass occurred. (Acts 14th Leg., p. 31; Rev. 
Stats., art. 1198, sec. 21.) 

This trespass was averred to have been in the county of 
Galveston, where the suit was instituted, and hence the allega- 
tion of residence of defendant was not material to show that 
the court had jurisdiction of the person. 

As to the other proposition: It was not apparent of record 
that there were other parties in interest, so that this question 
could have been raised by demurrer, and there was no plea in 
abatement alleging the fact. 

The only objection interposed was a general demurrer. 

Under the circumstances, we do not think either proposition 
well taken. (March v. Walker, 48 Tex., 376.) 

The second error assigned is, that “the court erred in over- 
ruling appellant’s motion for a continuance.” 

Under the circumstances of the case as finally tried, the ap- 
plication related only to the testimony of Mrs. Ryan, a female 
Witness, whose deposition was not attempted to be taken. 

As the statute provided that this could be done, and as she 
was not compelled to obey a subpoena, there was no proper 
diligence used to have entitled appellant to a continuance. 
(Paschal’s Dig., art. 3726; Rev. Stats., art. 2218.) 

The third error assigned is, that “the court erred in refus- 
ing to permit defendant to read in evidence to the jury the 
following sections in the charter of the city of Galveston: 
Title IV, article 1, Crry CoUNCIL, POWERS AND DUTIES, secs. 34, 
35, 41, 106.” 

By the express terms of the charter itself, it had the force 
and effect of a public act, and, as such, the court would take 
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judicial notice of it, as of any public statute, and apply the law 


arising therefrom to the facts of the case. 

There was no error in the action of the court refusing to 
permit the charter to be read in evidence to the jury. 

The fourth, fifth, and sixth errors assigned present the ma- 
terial questions in the case, and will be grouped and considered 
together. 

Fourth. The court erred in charging the jury, “that negli- 
gence is the want of such caution as is usually observed by 
persons generally in their acts.” 

Fifth. The court erred in charging the jury, “that eross 
negligence is a greater or higher degree of negligence than 
simple or ordinary negligence.” 

Sixth. The court erred in charging the jury, “that if you 
believe from the evidence that the plaintiff’s wife, Mrs. Mar- 
garet Bradley, was injured by the willful act, or omission, or 
gross negligence of defendant, and that such injuries caused 
her death; and if you further do not believe from the evi- 
dence that Mrs. Bradley, by her own negligence, contributed 
to her injuries, then the plaintiff would be entitled to your 
verdict for such reasonable exemplary damages as you believe 
to be proportioned to such injuries.” 

The exceptions of appellant to the charge of the court bring 
the same under review. 

The charge is very brief, and, if it were otherwise unexcep- 
tionable under the evidence, is not such a full and satisfactory 
presentation of the law of gross and contributory negligence, 
and of exemplary damages and the measure of the same, as 
would enable an ordinary jury to fully comprehend their mean- 
ing, and make the proper application to the facts in evidence. 

It is evident from the case as made by the plaintiff, the 
charge of the court, and the very large amount of the verdict, 
more than that usually allowed by legislation in many of the 
States for injuries resulting in death, that the same must have 
been for exemplary damages. 

Such damages, in this character of case, were unknown to 
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the common law, and are generally placed upon the ground, not 
that the sufferer is to be recompensed, but that the offender is 
to be punished. (Milwaukee Railroad Co. v. Arms, 1 Otto, 
492; Sedg. on Meas. of Dam., 4th ed., ch. 18 and note; Smith 
v. Sherwood, 2 Tex., 463; Cole rv. Tucker, 6 Tex., 268.) 

Being both unknown to the common law and quasi-penal in 
their character, the cases in which exemplary damages are 
allowed should receive the careful consideration and scrutiny 
of the courts. 

This suit is instituted under the provisions of section 26 of 
article 16 of the Constitution of 1876, which reads as follows: 
«Every person, corporation, or company that may commit a 
homicide through willful act, or omission, or gross neglect, 
shall be responsible in exemplary damages to the surviving 
husband, widow, heirs of his or her body, or such of them as 
there may be, without regard to any criminal proceeding that 
nay or may not be had in relation to the homicide.” (Rev. 
Stats., art. 29.) 

The standard to test the question of negligence rel non, is 
the common experience of mankind, and implies generally 
the want of that care and diligence which ordinarily prudent 
men would use to prevent injury under the circumstances of 
the particular ease. (Milwaukee Railroad Co. v. Arms, 1 Otto, 
495; Railway Co. v. Oram, 49 Tex., 346.) 

The Supreme Court of the United States, those of several 
States of the Union, and some ot the highest English courts 
very much doubt the propriety of the usual distinction of slight, 
ordinary, and gross negligence, said to have been derived from 
the Roman law; and some of the ablest commentators upon 
that law and upon the civil code of France have wholly repu- 
diated the theory, as without foundation on principles of nat- 
ural justice, useless in practice, and presenting inextricable 
embarrassment and confusion. (Steamboat New World ¢. 
King, 16 Tlow.,(U.8..) 474; Milwaukee Railroad Co. v. Arms, 
1 Otto, 494.) 


Our Constitution, however, in terms adopts the distinction, 
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and in a case thereunder the jury should be so instructed by 
the court that they can properly apply the facts. As said by 
the Supreme Court of the United States in the case of Rail- 
road Co. v. Arms: “It is insisted, however, that where there 
is ‘gross negligence’ the jury can properly give exemplary 
damages. There are many cases to this effect. The diil- 
culty is, that they do not define the term with any accuracy ; 
and if it be made the criterion by which to determine the 
liability of the carrier beyond the limit of indemnity, it would 
seem that a precise meaning should be given to it.” (1 Otto, 
493.) 

Although much embarrassment has arisen from the attempt 


=> 
c 


to dletine the term, yet, as it is the very gravamen of the com- 
plaint in this case, unless defined the jury would be left to pass 
upon most important rights without proper legal guidance. 
(Hyatt v. Adams, 16 Mich., 199.) 

This was evident to the learned judge presiding, and hence 
he attempted to define it in his charge. 

The charge first assumes a certain state of facts as constitut- 
ing ordinary negligence, and the jury are then instructed that 
gross negligence is a greater or a higher degree of negligence 
than ordinary negligence. 

It would be a natural consequence that gross negligence 
would be a higher, as slight negligence would be a lower, 
degree than ordinary negligence; but this general definition 
by comparison with ordinary negligence is not a satisfactory 


one, particularly when the degree of negligence to be under- 


stood by the jury is gross and not ordinary negligence. The 
one has as well-defined legal signification as the other, and 
the definition of the particular one under consideration should 
embrace its own marked legal characteristics. 

Gross negligence, to be the ground for exemplary damages, 
should be that entire want of care which would raise a presump- 
tion of a conscious indifference to consequences. Such indif- 
ference is morally criminal, and if it leads to actual injury 


may well be regarded as criminal in law. (Shear. & Red. 
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on Neg., sec. 600; Milwaukee Railroad Co. v. Arms, 1 Otto, 
495.) 

A mere act of omission or non-feasance, to be punishable 
by exemplary damages, should reach the border-line of a quasi- 
criminal act of commission or malfeasance. 

The testimony in this case tends to prove that the cotton 
press of appellant had been in use for some time; that it had 
been accustomed to discharge the steam and water as was done 
in this instanee; that this was with the implied, if not the 
express consent and authority of the city of Galveston; that 
this was the first time an injury had happened to, doubtless, 
the many parties who had passed that way. 

Under the circumstances of the case as presented by the 
record, we are of opinion that, even had there not been error 
in the charge as given, the plaintiff did not make out such a 
ease of gross negligence as was contemplated by the Constitu- 
tion to have entitled him to recover exemplary damages. 
(Milwaukee Railroad Co. v. Arms, 1 Otto, 495, note ; 
son v. Schmid, 14 La. Ann., 806.) 


We are further of opinion, that the portion of the charge 


Jack- 


excepted to by the sixth error assigned, was calculated to mis- 
lead the jury, as they very probably inferred therefrom that 
the damages which might be recovered were to be proportioned 
to the injuries received by Mrs. Bradley. 

The expression, “proportioned to such injuries,” found in 
the charge, is used substantially in our statute allowing com- 
pensatory damages for injuries resulting in death. (Paschal’s 
Dig., art. 16; Rev. Stats., art. 2909.) 

These statutes, following Lord Campbell’s act, in giving the 
rule to measure such compensatory or actual damages, provide 
that “the jury may give such damages as they think propor- 
tioned to the injury resulting from such death, and the amount 
so recovered shall be divided amongst the person or persons 
entitled,” &e. 

This evidently means in proportion to the respective losses 
to the several parties entitled to recover, and not, as the jury 
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might reasonably have inferred from the charge, in proportion 
to the pain and suffering caused by the injuries to the deceased. 
(March v. Walker, 48 Tex., 376.) 

The circumstances of the death might be proper for the 
consideration of the jury, who, it is presumed, might assess 
greater damages when the injury was willfully committed, 
under circumstances of aggravation, than when committed by 
the mere negative act of negligence. In this sense the dam- 
ages might be proportioned to the injury, but not in the sense 
of the pain and suffering caused to’ the deceased. 

It is assigned as error, that the court erred in erasing and 
interlining certain special charges asked by the defendant and 
in giving them to the jury, thus changed, as charges asked by 
the defendant. 

It is the correct practice, when a special charge is asked, 
that the court give or refuse it as asked, or, if the judge de- 
sires to give it in a qualified form, to make the change sepa- 
rately and distinctly from the charge as asked, and not, without 
the consent of the attorney, by erasure and interlineation. 

It is the right of the party asking a special charge to have 
the same kept distinct from any qualifications made by the 
judge presiding, so that it may clearly appear to the appellate 
court what the charge was as asked, and what modifications, 
if any, were made by the court below. 

Upon inspection, however, of the original charges asked in 
this case, and which have been sent up with the record, if they 
were properly asked in the first instance, we do not find such 
material changes as demand a reversal on this ground. 

For the other errors above indicated, the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 17, 1880.] 
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Joun WuuraMs V. 8. L. BAL Et AL.* 


1. PRESUMPTION—JUDGMENT.—As a general rule, the law will presume 
that a domestic court of general jurisdiction had power to make a 
judgment rendered by it, unless the contrary is shown by the record. 
Such presumption will not be indulged in favor of the judgment of a 
court of limited or special jurisdiction, but the facts necessary to the 
exercise of its jurisdiction must affirmatively appear on the record. 

2. SAME.—AII the courts of Texas are limited in their jurisdiction ; but 
courts created by express constitutional provision, with general and 


exclusive powers to hear and determine all controversies within their . 
particular judicial sphere, cannot be said to be courts of limited or & 
special jurisdiction within the meaning of the general rule above 
given. 
3. DISTINGUISHED.—This case distinguished from Mitchell v. Runkle, 25 
Tex. Supp., 1382. 
4, JUSTICES’ CoURTS.—Courts of justices of the peace, being created by 
the Constitution, exercise within their defined limits general exclusive 
jurisdiction. 
5. JUDGMENT—JUSTICES’ COURTS.—The judgment of a Justice’s Court, 
when rendered, apparently, in the ordinary scope of its power and 
jurisdiction, though it may not show all the facts necessary to give 
the court jurisdiction, cannot be collaterally attacked as void for that 
reason, 
6. EVIDENCE—PRESUMPTION.—Title derived by purchase at execution 
sale under a judgment of a justice of the peace, was attacked in a col- 
lateral proceeding, and the defendant in the juadgmeut was permitted 
to testify that he was not, in fact, served with process in the proceed- ; 
‘ 


ing under which the land was sold: Held, The evidence showing that 
the defendant in the judgment was aware of its rendition at the time, 
and took no steps to set it aside, and though aware of the execution 
and levy, interposed no objection to the validity of the judgment, 
the court did not err in holding the evidence insufficient to overturn 
the presumption in favor of the validity of the judgment. 

7. FACT CASES—VARIANCE.—See opinion for facts held insufficient, in a 
collateral proceeding, to establish a fatal variance between an execu- 


~~ 


tion and judgment, affecting the rights of a purchaser at execution 
sale. 

. PRACTICE—EVIDENCE.—Whether the plaintiff, after the defendant 
has closed his testimony, shall be permitted to introduce evidence not 


ie 2) 


in rebuttal, rests in the discretion of the presiding judge. 
0 scien —— s 
* NOTE.—This case was decided at ‘Tyler Term, 1879. 
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9. EVIDENCE— TRESPASS TO TRY TITLE.— See statement of case for 
facts under which a purchaser at execution sale was not required to 
show title from the sovereignty of the soil. 


APPEAL from Delta. Tried below before the Hon. Green J. 
Clark. 

Suit by 8. L. Ball, J. D. Pickens, and R. H. Capers, on the 
9th of February, 1877, against John 8. Williams, appellant, 
in trespass to try title for sixty-four acres of land situate in 


ig 


Delta county. The plaintiffs, by their fourth amended petition 
filed August 8, 1878, claimed title by purchase at sheriff’s sale, 
under a judgment rendered in Lamar county, in a Justice’s 
Court, against A. 8. Nowell. They alleged that Nowell de- 
rived title by purchase from Hutchins and wife, and they from 
one Cunningham. Allegations explanatory of certain credits 
upon the magistrate’s judgment alleged to be fraudulent, and 
of variances between the citation and copy of petition, need 
not be noticed. The defendant answered by plea of not 
guilty. 

The plaintiffs read in evidence a judgment rendered in favor 
of Overstreet & Rogers against A. 8. Nowell for $12.50 princi- 
pal and six cents interest, and costs of suit; execution ordered, 
signed I. Mills, J. P., and dated April 1, 1861. To the read- 
ing of this judgment defendant excepted, because it did not 
show “that A. 8. Nowell was ever legally cited, waived serv- 
ice, or had his day in court.” 

Plaintiffs then read in evidence the execution and sheriff’s 
deed for the land, which was objected to for causes set forth 
in the opinion. 

A deed from J. J. Cunningham to E. J. Hutchins dated 
June 17, 1874, and a deed from E. J. Hutchins to A. 8. Now- 
ell dated February 25, 1875, were read in evidence. 

The testimony showed that one Richy owned the Overstreet 
& Rogers judgment, and caused the levy upon and sale of 
the land, and that E. J. Hutchins at the time of levy and sale 
had possession of the land by tenant. , 

Nowell was examined as a witness by defendant, and testi- 
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fied that he never owned or had possession of the land; that 


IIutchins made a deed to him, for the land, February 25, 1875, 
for which he paid nothing, and did hot agree to pay anything 
that Hutchins came to him and said he wanted to make Nowe! 
a deed to the land to prevent Cunningham, his vendor, from 
swindling him out of it; that it was understood that he (Now- 
ell) was to sell the land and pay the money over to Hutchins; 
that when the land was sold he (Nowell) posted notices dis- 


claiming all interest in the land, and denying all knowledge 


of a judgment against him; that he never owed Overstre 


& Rogers when the judgment was rendered, and that he wa 


Ig 


never cited to appear and answer in their suit against him. 

Williams, the defendant, testified, for plaintiffs, that he wa 
holding as a tenant under G. I. Long; which was objecte:! 
to because plaintiff had closed and the evidence was not in 
rebuttal. 

One of the plaintiffs testified that he did not recollect hear- 
ing of any other owner of the land than Nowell when he pur- 
chased. 

Deeds from Nowell to Long dated September 8, 1876, and 
a deed from Long to Williams dated December 21, 1876, wer 
in evidence. 


No jury being demanded, judgment was rendered for plain- 


I. M. Long, for appellant.—Appellant objected to the judg- 
ment being read as evidence, because defendant Nowell wa 
never cited to appear before said Justice’s Court, and did not 
appear in person, or by attorney or agent. ITLence the judg 
ment was void. (46 Tex., 215; 42 Tex., 328, 388; 30 Tex., 
51; 28 Tex., 557; 27 Tex., 250, 491; 4 Tex., 308; 25 Tex., 
Supp., 132-137; Broom’s Legal Maxims, pp. 701-703. 

No presumptions are indulged in favor of the jurisdiction 
of a court not of record, and its jurisdiction must always bi 
shown affirmatively. He who claims title under these courts 


must show affirmatively the taking of every step essential to 
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743; 28 Tex., 239; 27 Tex., 496; 4 Tex., 399.) 


The statutes of Texas and the decisions of our courts hold 


jurisdiction. Nothing will be presumed in his favor. (49 Tex., 


and treat the Justice’s Court as a special or inferior court, and 
not a court of reeord. (1 Tex., 664; 7 Tex., 243; 9 Tex., 413; 
25 Tex. Supp., 132; 27 Ala., 396; 6 Wheat., 119-127; 4 II. 
& J., 132; 11 Wend., 654; 8 Howe, 537; 4 Mel, 262: 5 
Cranch, 185; 2 Phil. Ev., Cow. & H. Notes, 196, 306; 4 Tex., 
856; Dallam, 553.) 


R. H. Capers, for appellees. 

I. The judgment in this case was from a Justice’s Court 
instead of a District Court, and the same precision and exact- 
ness are not required in the former as is in the latter, or any 
other court of general jurisdiction. (Freem. on Judg., pp. 46, 
47, and authorities cited.) 

II. The record clearly shows that if there be a variance be- 
tween judgment and execution, it comes within the maxim de 
minimus non curat ler. We contend, that all that is necessary 
to make the title of plaintiffs good is a valid judgment, a valid 
execution, and a sheriff’s deed. (15 Tex., 354; 27 Tex., 667.) 
We further contend, that unless the judgment be absolutely 
void, the title under it is good, no matter how erroneous it 
might be. (84 Tex., 90, and authorities cited; 44 Tex., 517.) 

II. We also contend, that unless an execution be actually 
void, it can only be objected to by one of the parties to the 
suit. (1 Tex., 124.) It cannot be attacked in a collateral 
manner. (46 'l'ex., 227.) 

IV. The deed having passed from Hutchins and wife to A. 
S. Nowell, they were estopped, after the levy, from denying 
that it was without a valuable consideration. (29 Tex., 454, 
and authorities cited.) 


Bonner, Associate Justice.—To the introduction in evi- 
dence in this case of the judgment of F. Miles, a, justice of the 


peace, in the suit before him of Overstreet & Rogers rv. A. 8. 
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Nowell, and which was a material link in plaintiff’s chain of 
title, it was objected, by the defendant, that “the judgment 
failed to recite or show that A. 8. Nowell was ever legally 
cited, or waived service, or had his day in court, when said 
cause was tried.” 

The admission of the certified copy of the judgment of the 
justice of the peace, over this objection, is assigned as error, 
and brings up for our consideration the most material question 
in the case. 

The general rule is, that the law will presume that a domes- 
tic court of general jurisdiction had power to make the judg- 
ment rendered by it, unless the contrary is shown by the ree- 
ord. The same presumption will not be indulged in favor of 
the judgment of a court of limited or special jurisdiction, but 
the facts necessary to the exercise of its jurisdiction must 
affirmatively appear upon the record. 

All our courts are limited in their jurisdiction; but those 
created by express constitutional enactments, with general and 
exclusive powers to hear and determine all controversies within 
their particular judicial sphere, cannot be said to be courts of 
limited or special jurisdiction within the meaning of the above 
rule. (Bumpus ¢. Fisher, 21 Tex., 567; Guilford v. Love, 49 
Tex., 744.) 

In the case of Bumpus ¢. Fisher, 21 Tex., 567, in comment- 
ing upon the judgment of a justice of the peace, it is said: 

“Tt is the tendency of American decisions to liberalize the 
rule of construction with reference to the inferior courts. Our 
Probate Courts generally would strictly come under the denomi- 
nation of courts of special and limited jurisdiction. Still, 
liberal presumptions are indulged in reference to their orders 
and judgments, although that which gave the power to act, as 
the predicate for taking jurisdiction, might not appear in the 
record. 

“The rule, then, with respect to courts of limited jurisdiction, 
that everything must appear on the record strictly and affirma- 
tively which will give them jurisdiction to hear and deter- 


— 
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mine, is rapidly giving way by the application to our courts, 
as they are actually constituted, of the same principles which 
originally formed the rule with reference to their own courts 
in England.” 

It was argued by the learned justice who delivered th 
opinion in the above case, that public policy, the nature of 
the powers and duties of justices of the peace, and the ordet 
of legal capacity which must be employed to fill this office. 
forbid that their judgments should be construed with every 
intendment against them, as if they were pleas in abatement, 
which had to be certain to a certain intent in every particular. 
(21 Tex., 569.) 

In the elaborate opinion of Chief Justice Roberts in the 
subsequent case of Guilford v. Love, 49 Tex., 740, it was 
decided that our Probate Courts. though having. una 
Constitution, only limited and special powers, are courts of 
general jurisdiction within the division of subjects allotted to 
them, and that their orders and judgments made within thi 
scope should be upheld and shielded from collateral attack, 
the same as those of any other court of general jurisdis 

It is said by the Supreme Court of Massachusetts, that 
justice of the peace exercised his jurisdiction mainly according 
to the course of the common law; his court is for many pur- 
poses a court of record, to which a writ of error will lie.” (\far- 
tin v. The Commonwealth, 1 Mass., 347, 389; Thayer rv. The 
Commonwealth, 12 Met.,9; Valier v. Hart, 11 Mass., 300; 
Arnold v. Tourtellot, 13 Pick., 172; Gay v. Richardson, 18 
Pick., 417.) 


In our view, the rule which makes the judgment of a court 


of record binding upon the parties until reversed by proper 
proceedings therefor, although jurisdiction of the person was 


} 


not properly obtained, is applied as well to a judgment of a 
justice of the peace as to one of a court of general jurisdiction. 
(Hendrick v. Whittemore, 105 Mass., 28.) In that case it is 
held, that there is a broad distinction between a case where 
the justice assumed to exercise a judicial power which he did 














1880.] WILLIAMs ¢. BALL. 


Opinion of the court. 


not possess, and one where he possessed the requisite judicial 
authority, but in the exercise of it failed to secure by proper 
proceedings jurisdiction of the person of the defendant. (Hen- 
drick v. Whittemore, 105 Mass., 28; Lightsey v. Harris, 20 
Ala., 409; Billings v. Russell, 23 Penn. St., 189; Tarbox +. 
Hays, 6 Watts, 398.) 

The case of Mitchell v. Runkle, 25 Tex. Supp., 132, cited by 
appellant, was a summary proceeding, penal in character, and 
not within the ordinary jurisdiction of the justice of the peace. 

The judgmerit in this character of case should be strictly con- 
strued. Assaid by Chief Justice Marshall in Thacher v. Pow- 
ell, Wheat., 127: «In summary proceedings, where the court 
exercises an extraordinary power under a special statute pre- 
scribing its course, we think that course ought to be exactly 
observed, and those facts especially which give jurisdiction 
ought to appear, in order to show that its proceedings are coraim 
judice.” 

Courts of justices of the peace have been expressly provided 
for by our several State Constitutions, with certain defined 
limits, like our Superior Courts, within which they could exer- 
cise a general exclusive jurisdiction, and which, by the Consti- 
tution of 1876, was largely increased. 

Doubtless hundreds of titles to lands in this State are based 
upon their jadgments. To hold that these titles are void unless 
the record shows affirmatively all the necessary facts, would 
virtually defeat many of them, involve the country in litiga- 
tion, and would be contrary to repeated rulings of this court, 
which hold that such proceedings should be liberally construed. 
(Freem. on Judg., see. 53; Clay v. Clay, 7 Tex., 250; Davis 
vr. Rankin, 50 Tex., 286.) 

We are of opinion, that judgments of justices of the peace, 
when apparently within the ordinary scope of this power and 
jurisdiction, cannot, as was sought to be done in this case, be 
collaterally attacked as being void for the reason that they do 
not show affirmatively all the facts necessary to have given 
the court jurisdiction. 

39 
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If, in such cases generally, the testimony of the defendant 
be admissible—which we do not now coneede—to prove that 
in fact he was not served with process, yet, in the case under 
consideration, we cannot say that the court erred in not hold- 
ing it sufficient to overturn the presumption in favor of the 
regularity of the judgment. The defendant in that judgment 
instituted no proceedings by certiorari or appeal to set aside 
the same, and although aware of the execution and levy, and 
although he posted written notices to the effect that the prop- 
erty levied upon was not his own, he interposed no objection 
to the validity of the judgment itself. (MeNeill v. Hallmark, 
28 Tex., 157.) 

It is further urged, that the court erred in admitting in 
evidence the execution issued upon this judgment and the 
sheriff’s deed by virtue of the sale made thereunder, by reason 
of variances between them and the judgment. 

The sheriff’s deed is not set out; hence we cannot consider 
the objection in regard to it. The execution correctly described 
the court before which the judgment was rendered, the date 
of its rendition, and the names of the parties to the suit, but 
misdescribed the amount of the judgment by reciting it as 
being for “thirteen dollars and thirty-seven cents debt due 
and interest,” when the judgment was for twelve dollars and 
fifty cents principal and six cents interest. We do not think 
that this was such a material variance as should, on a collat- 
eral attack, avoid a purchase made by a third party at the 
execution sale, 

Mr. Freeman says: “ When an execution is not in proper 
form, or when it misrecites the judgment, as no one but the 
defendant can be injured, no one but he ought to be allowed 
to complain; and his complaint ought not to be heard when, 
by apathy, he has allowed the right of third parties to attach 
themselves to the execution, or even when he has allowed 
plaintiff to be placed in a worse situation than though prompt 
complaint had been made, When sufficient appeared on the 
face of the execution to connect it with the judgment, courts 
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have frequently disregarded variances in the names of the par- 
ties, in the date, or in the amount of the judgment.” (Freem. 
on Ex., sec. 40; Hughes v. Driver, 50 Tex., 175.) 

There was some conflicting testimony as to a credit upon 
the judgment, of the merits of which the court below was the 
appropriate tribunal to determine. 

The objection that “the court permitted the plaintifis, after 
they had closed the case and after the defendant had concluded 
his testimony, to introduce other evidence not in rebuttal to 
that of the defendant,” is not, we think, suflicient to reverse 
the judgment. 

It has long been the practice to permit this, in the sound 
discretion of the judge presiding. It is expressly allowed by 
statute even in criminal cases, and in favor of the State. (Rh. 
C., Crim. Proced., art. 661; Paschal’s Dig., art. 3046.) And 
this is now the practice in civil cases, as provided by statute. 
(Rev. Stats., art. 1298.) 

It is not believed there was error in not requiring plaintiff 
to show title from and under the sovereignty of the soil. The 
legal title to the land was in defendant in execution, A. 8. 
Nowell, under whom both parties claim. The fact that Iut- 
chins had conveyed it to Nowell to prevent a law-suit with 
Cunningham, did not, in law, as between these parties, make 
it less the property of Nowell. (Paschal’s Dig., art. 5876.) 


*s 
ho) 


There being no apparent error in the judgment below, th 


same is affirmed, 
AFFIRMED, 


[Opinion delivered at Tyler Term, November 5, 1879.] 
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S. C. Urrorp v. J. T. WELLS ET AL. 


PLEADING.—The plaintiffs, in trespass to try title, in their petition 
claimed title in themselves as heirs of the original grantee of the laud 
and of his wife, by general allegation to that effeet. The petition was 
excepted to on the ground (1) that it did not state whether the grantee 
died testate or intestate ; (2) nor what estate the plaintiffs claimed in 
the land sued for; (3) nor whether the grantee was ever marricd : 
Held, That since the petition stated a prima-facie ease in favor of 
plaintiffs, its alleged defects were more properly matters of defense 
than of necessary affirmative allegation in the petition. 

SUBSEQUENT PURCHASER — PARTIES. — Though a subsequent pur- 
chaser is a proper party in all suits to enforee a prior lien, yet he may 
not be a neeessary party except to bar his equity of redemption. 


. FORECLOSURE— SUBSEQUENT PURCHASER— EQUITY OF REDEMP- 


TION.—If the superior title remains in the plaintiff in a suit to fore- 
close, and the title of the subsequent purchaser is subordinate thereto, 
the mere fact that he was not made a party to the enforcement of the 
lien for the purchase-money, against the original vendees, although 
it might operate to prevent any prejudice to his right'to the equity 
of redemption, yet could not prejudice the superior title of the plain- 
tif. If plaintili’s title was superior before the judzment of foreclosure 
and the sale thereunder to himseif, this woutd not make it less so. 


4, SUBSEQUENT PURCHASER — NECESSARY PARTIES. — The cases in 


5. 


6. 


Which a subsequent purehaser or ineumbrancer, if known, has been 
held to be a necessary party to a suit to foreclose a prier lien in order 
to affect his title, are those in which he held under the superior legal 
title, subject only toa claim fora lien to be enforeed, as in cases of 
strictly vendors* liens arising by implication upon an absolute deed for 
land, or mortgages given to secure.a debt other than for the purchase- 
money, 

PURCHASER—SUPERIOR TITLE—N OTICE.—Wheun a mortgage is given 
simultaneously with the deed to secure the purchase-monecy, or a lien 
to secure the purchase-money is expressly reserved in the deed itself, 
the superior title remains with the vendor; and a subsequent pur- 
chaser being charged with notice of whatever is apparent upon the 
face of his chain of title, takes subject to the superior title. To pro- 
tect himself, he must do equity, and redeem by paymeut of the pur- 
chase-money. 

SAME.—If in such a ease the original vendor brines suit, in the nature 
of a bill to foreclose and bar the equity of redemption, the subsequent 

purchaser, if made a party, will be bound thereby. If, howeyer, he 

should not be made a party, although his equity of redemption might 
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not thereby be barred, yet, in a contest of title between him and the 
original vendor, the superior title of the latter must prevail, unless 
in & proper case, under appropriate allegations and proof, the equities 
of the former can still be enforced. 


AppralL from Harris. Tried below before the Hon. James 
Masterson. 

All that is necessary to a proper understanding of the case 
is carefully stated in the opinion. 


Crank & Webb, for appellant. 

I. The petition should have excluded the idea that Wells 
died testate; for if he left a will, the plaintiffs below, if devi- 
sees, should have declared upon the will. 

It is not alleged how the plaintiffs below claim under James 
Wells and Jane Wells as their heirs, and therefore what estate 
they claim under them, or either of them, does not appear. 

It does not appear by the petition whether the lots sued for 
were the community property of James and Jane Wells, nor 
is it alleged whether they were ever married or not. (Sayles’ 
Plead., sees. 63, 65.) 

II. The court erred in allowing the plaintiffs, in rebuttal, to 
read in evidence the judgment in favor of James Wells against 
Girard, Hedenberg, and Vedder, over the objections thereto 
made by the defendant, as in her bill of exceptions on file. 

On August 14, 1859, C. J. Hedenberg and Philip V. Vedder, 
acting by said Hedenberg as his attorney in fact, as shown by 
previous evidence of the defendant, conveyed by deed to 8. C. 
Whitcomb the lots sued for, and the deed was recorded on 
August 16, 1839. The defendant also showed that said Whit- 
comb, on August 17, 1839, conveyed said lots to Calvin Cut- 
ter, by deed recorded on the same day, of which recorded 
deeds said James Wells was bound to take notice; and also 
that said defendant held under Whitcomb, Cutter, and others; 
and neither of them, nor any of those holding under them in 
the chain of title of the defendant in evidence, having been 
made parties to the suit in which said judgment was recorded, 
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said defendant is not affected by said judgment, it having been 
rendered years after said deeds to Whitcomb and Cutter were 
recorded, 

IT. The judgment is contrary to the law and the evidence. 
The defendant, by her evidence, showed that she was the 
owner of the title which 8. C. Whitcomb acquired in the prop- 
erty sued for; and said judgment in favor of Wells, read in 
evidence in rebuttal by the plaintiffs, having been rendered 
years after the deeds to Whitcomb and Cutter were recorded, 
thereby giving notice of said deeds to said Wells, and neither 
said Whitcomb nor Cutter, nor any one claiming under them 
down to and including said defendant, having been made a 
party to the suit in which the judgment was rendered, said 


judgment and the sale and deed under it could not affect the 


title of the defendant in the property. (Davis v. Rankin, 50 
Tex., 279; Byler rv. Johnson, 45 Tex., 509; Pitman v. Henry, 
50 Tex., 357; Peters v. Clements, 46 Tex., 114; Preston v. 
Breedlove, 45 Tex., 47; Hall v. Hall, 11 Tex., 546; Chapman 

. Lacour, 25 Tex., 94; Mills v. Traylor, 30 Tex., 7; Webb v 
a 11 Tex., 686; Biecianen v. Monroe, 22 Tex., 542: 
Carter v. Attoway, 46 Tex., 108; Turner v. Phelps, 46 Tex., 
251; Floyd v. Borland, 33 Tex., 777; Ballard v. Anderson, 

8 Tex., 377; 2 Till. on Mort., p. 87; Story’s Eq. PL., sees. 
193, 195, 197; 4 Kent’s Comm., 185; Ram. on Jud. Sales, 
secs. 176, 199, 382; Freem. on Judg., secs. 162, 205; 1 Dan. 
Chan. Prac., 240; Cal well: v. Taggart, 4 Pet., 190; Wendell 

*, Rensselaer, 1 Johns. Ch., 349; Whiting v. Bank of the Uni- 
=p States, 1B Pet., 6.) 

IV. That the deed from James Wells and his wife to Girard, 
Hedenberg, and Vedder was an executed contract, and vested 
the land in them with the right of present enjoyment. 

V. That the lien retained in said deed for the unpaid pur- 
chase-money therein recited was but the evidence of said lien, 
and was not a mortgage. . 

The deed conveys the property to them, “their heirs and 
assigns, forever,” and recites the amounts of purchase - money 
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paid and unpaid, and retains a lien on the land until the un- 
paid purchase-money should be fully and duly made. And 
suid Wells and wife, in the deed, covenant and agree with 
Girard, Hedenberg, and Vedder that they lawfully owned and 
possessed the land, and were seized thereof in fee-simple; that 
they had good right and lawful authority to convey the land, 
and that they would warrant and defend the title against all 
persons whatsoever; and for the performance of said cove- 
nants and agreements they bound themselves, their heirs, exec- 
utors, administrators, and assigns. 


VI. On the other hand, a separate mortgage given for pur- 


chase-money reinvests the legal estate in the vendor or mort- 
gagee, subject to be defeated on the payment of the purchase- 
money. (4 Kent’s Comm., p. 154; 2 Bouv. Law Dic., word 
MORTGAGE.) 

VIt. Where a separate mortgage to secure purchase-money 
is executed, the vendor, until the money is paid, has the supe- 
rior right to the land. (Dunlap Uv. Wright, 11 Tex., 604; Stow 
v. Titit, 15 Johns., 458; Holbrook v. Finney, 4 Mass., 567 ; 
Jackson ex dem. Bruyn v. Dewitt, 6 Cow., 316.) 

VILL. The law presumes, after so long a lapse of time, that 
Medenberg had a power of attorney from Philip V. Vedder, 
giving him full power to make the deed in evidence to Whit- 
comb. 

‘he deed from Iledenberg and Philip V. Vedder to Whit- 
comb is dated August 14, 1839, and was recorded on August 
16, 1839; and in making the deed said Hedenberg acted for 
himself and as attorney in fact for said P. V. Vedder. (John- 
son’s Administrator v. Shaw, 41 Tex., 428; Dailey v. Starr, 26 
Tex., 562; Watrous v. McGrew, 16 Tex., 513; Veramendi r. 
Hutchins, 48 Tex., 531; Johnson’s Administrator v. Timmons, 
50 Tex., 521.) 

IX. Whitcomb or Cutter, if either had been made a party 
to the suit for foreclosure brought by Wells, would have had 
the right to set up any defenses that Girard, Hedenberg, and 


Vedder could have set up, and even defenses which they 
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could not have set up, such as a combination between them 
und Wells, if any, to defeat the right acquired by Whitcomb 
or by Cutter; and further, that Whitcomb or Cutter, in equity, 
could have claimed that all the property, except the lots in 
suit, should be sold before selling them, or that the lots would 
have been subject only to their proportionate part of the pur- 
chase-money unpaid by Wells. (Tall v. Hall, 11 Tex., 548; 
Webb v. Maxan, 11 Tex., 686; Peters v. Clements, 46 Tex., 
114; 1 Story’s Eq. Jur., sec. 470; 2 Story’s Eq. Jur., see. 
IR \ 


mJ. 


/ 


W. P. Hamblen, for appellee. 
I. The only point in the appeal is: Does the person holding 
a title from Girard, Hedenberg, and Vedder, who owed tlie 


purchase-money, and for the payment of which an express lien 
was retained in their deed from Wells, have a better title than 
the person holding a title through the foreclosure of such licu 
and sale? 

Appellee holds the negative. It is not an open question. 
(Webb v. Maxan, 11 Tex., 686; Dunlap v. Wright, 11 Tex., 
604; Jackson v. Palmer, supra, 427.) 

If. An express lien retained in a deed to secure the pur- 
chase-money, and a mortgage from the vendee to the vendor 
for the like purpose, are one and the same thing. (Webb cv. 
Maxan, 11 Tex., 686; Tiernan v. Robson, supra, 411; Wright 
v. Dunlap, 11 Tex., 604.) 


Bonner, Associate Justice.—The material facts necessary 
to a proper understanding of this opinion may be thus brictly 
stated. 

The suit was brought by the appellees, Wells ef «/., on 
March 19, 1879, and is in the nature of an action of trespass 
to try title to certain lots in the city of Houston, and to re- 
move clouds from their title to the same. 

Both parties claim under a patent to James Wells, the an- 
eestor of plaintiffs, as a common souree of title, but it does 
not appear that either one is in actual possession. 
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Wells et a/. claimed title in themselves as heirs of James 
Wells and his wife, Jane Wells, by general allegation to that 
effect in their petition, and proved their heirship as alleged. 

Ufford demurred to the petition, and the judgment over- 
ruling the same is assigned as error. 

In addition to the demurrer, Ufford pleaded not guilty, and 
further, in reconvention, alleged ownership of the property in 
herself in fee-simple, and that the claim of the plaintiffs thereto 
was unfounded, unjust, and illegal; and she prayed for judg- 
ment for the property and for a decree quieting her title, and 
for costs and all proper relief, Ke. 

She introduced in evidence a chain of title substantially as 
follows: 

1. General warranty deed from James Wells and Jane, his 
wile, to A. Girard, C. J. Medenberg, and Philip V. Vedder, 
dated October 3, 1858, and recorded April 5, 1839. The con- 
sideration expressed in this deed is $4,910, of which $250 is 
acknowledged in the deed to have been paid, $250 more to be 
paid on Wells and wife making from the government a title 
perfect in themselves, the balance to be paid in equal payments 
of six, nine, and twelve months from the time of perfecting 
the title, and a lien was retained on the land until the payments 
prescribed should have been fully and duly made. 

2. Deed from Hedenberg and Vedder to 8. C. Whitcomb, 
of date Angust 14, 1859, and recorded Angust 16, 1839. 

3. Deed from Whiteomb to Calvin Cutter, dated and re- 
corded August 17, 1839. 

4. Mesne conveyances from Cutter to appellant Ufford. 

Wells et al., in rebuttal, to defeat this chain of title, proved 
judgment rendered May 25, 1847, in favor of James Wells 
against Girard, Hedenberg, and Jacob N. Vedder, as sole heir 
of Philip V. Vedder, for the sum of $1,594.58, amount of orig- 
inal purchase-oney unpaid, with order of sale of the land; 
also sheriff’s sale and deed to the land thereunder, in consid- 
eration of said sum of $1,594.58, to James Wells, of date 
August 3, 1847, and recorded December 18, 1847. 
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To the introduction of this testimony in rebuttal, Uiford ob- 
jected, because neither Whitcomb, Cutter, nor other purchaser 
under recorded deeds from the original vendees, were made 
parties. The objections were overruled and this also assigned 
as error. 

Upon the final trial had before the judge presiding, a jury 
having been waived, judgment was rendered for Wells et al., 
plaintiffs below. 

The first error assigned is, that “the court erred in overrul- 
ing the demurrer and special exceptions of the defendant, and 
each of them, to the petition of the plaintiffs, because well 
taken under the law.” 

The special exceptions are: That it is not alleged whether 
plaintifis claim in the lots sued for; nor whether James Wells 
Was ever married or not. 


James Wells died testate or intestate; nor what estate the 


Considering the character of the suit, we are of opinion that 
the court did not err in overruling the exceptions. 

The petition stated a prima-facie case in favor of Wells et al., 
and its alleged defects were more matters of defense by appel- 
lant than of necessary affirmative allegation by appellees. 

The third and fourth assignments of error are, substantially, 
that “the court erred in allowing the plaintiffs, in rebuttal, to 
read in evidence the judgment in favor of James Wells against 
Girard, Hedenberg, and Vedder, over the objections thereto 
made by the defendant, as in her bill of exceptions on file”; and 
that “the judgment is contrary to the law and the evidence, 
because defendant, by her evidence, showed that she was the 
owner of the title which Whitcomb acquired in the property 
sued for, and said judgment in favor of Wells, read in evidence 
in rebuttal by the plaintiffs, having been rendered years after 
the deeds to Whitcomb aud Cutter were recorded, whereby 
notice was given of said deeds, and as neither Whitcomb, Cut- 
ter, nor any one claiming under them down to and including 
defendant, were made a party to the suit in which the judg- 
ment was rendered, the same, and the sale and deed under 
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it, could not affect the title of the defendant in the property.” 
These present the material questions in the case, and will be 
considered together. 

Under our decisions, there is a distinction, as affecting di- 
rectly the question of title, between those cases in which the 
superior title, in sales of land, remains in the original vendor, 
and those in which he parts with this superior title and has sim- 
ply a lien on the land to secure the payment of the purchase- 
money. Although a subsequent purchaser is a proper party in 
all suits to enforce a prior lien, yet he may not be a necessary 
party except to bar his equity of redemption. 

If the superior title remains in the plaintiff in the foreclosure 
suit, and the title of the subsequent purchaser is subordinate 
thereto, the mere fact that he was not made a party to the 
enforcement of the lien for the purckase-money against the 
original vendees, although it might operate to prevent any 
prejudice to his right to the equity of redemption, yet it could 
not prejudice the superior title of the plaintiff If plaintiff’s 
title was superior before the judgment of foreclosure and the 
sale thereunder to himself, this would not make it less so. 

An examination of the many cases from this court cited by 
appellant, in which the subsequent purehaser or incumbrancer, 
if known, has been held to be a necessary party to a suit to 
foreclose a prior lien in order to affect his title, will be found 
to be those in which he held under the superior legal title, 
subject only to a claim for a lien sought to be enforced, as in 
cases of strictly vendors’ liens arising by implication upon an 
ubsolute deed for land, or mortgages given to secure a debt 
not the purchase-money. 

The rule, however, is different in those cases in which, to 
secure the rights of the vendor of land, and to enforce the per- 
formance or cancellation of the contract without prejudice to 
those rights, the superior title does not pass to the vendee in the 
first instance, but remains with the vendor, either because the 
contract was executory, as where bond for title has been exe- 
euted upon condition of payment, or where a mortgage for the 
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unpaid purchase-money was executed by the vendee simulta- 
neous with the deed, or where an express lien is retained, as 
in the case now before the court, in the deed itself, for the pay- 
ment of the purchase-money. (Webster v. Mann, supra, 416.) 

Whatever, technically, may be the distinction between a 
mortgage given simultaneously with the deed to secure the 
purchase-money, and a lien therefor expressly reserved in the 
deed itself, under our decisions their practical effect seems to 
be the same. 

In such cases the superior title remains with the vendor, and 
a subsequent purchaser being charged with notice of whatever 
is apparent upon the face of his chain of title, takes subject to 
be defeated by this superior title. To avoid this, he must him- 
self do equity before he can ask equity, and redeem by pay- 
ment of the purchase-money. If the original vendor seeks to 
protect his rights by suit in the nature of a bill to foreclose and 
bar the equity of redemption, the subsequent purchaser, if 
made a party, will be bound thereby. If, however, he should 
not be made such party, although his equity of redemption 
might not thereby be barred, yet, in a contest of title between 
him and the original vendor, the superior title of the latter 
must prevail, unless in a proper case, under appropriate alle- 
gations and proof, the equities of the former can still be en- 
forced. Neither the allegations nor the evidence, on the part 
of appellant, present such case here for our consideration. 

In our opinion, the above alleged errors are not well taken, 
and there being no apparent error of record, the judgment 
below is affirmed. 


AFFIRMED, 


[Opinion delivered February 23, 1880.] 
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Witui1AM Poor vy. Joun H. SANFORD ET AL. 


1. INTERVENTION.—To entitle a party to intervene in a suit pending, his 
interest, legal or equitable, must be such, that had the original action 
never been commenced, and the intervenor had brought the suit in 
hisown name as sole plaintiff, he would have been entitled to recover 
in his own name to the extent at least of a part of the relief sought ; 
or had the action been first brought against him, as a defendant he 
would have been able to defeat the recovery, in part at least. 

2. FacT CASES.—See statement of ease for causes for action justifying 
intervention, 


MrECHANIC’S LIEN.—The right to a mechanie’s lien depends on a sub- 
stantial compliance with the statute which confers it. 


{. MECHANIC’S LIEN—PLEADING. — The requisites of the statute con- 
ferring a mechanie’s lien are necessarily descriptive thereof, and if 
omitted in the pleading claiming the enforcement of sueh lien, will 
subjeet it to demurrer. 

5. CASE APPROVED.—Tinsley v. Boykin, 46 Tex., 599, approved. 

6. EXMIBIT—PLEADING.—An exhibit attached to a petition elaiming a 


mechanie’s lien, which exhibit upon its face shows that it was re- 
corded, and that a copy thereof was served upon defendant as required 
10 fix the lien, will not relieve the pleader from the necessity of aver- 
ring those facts. 

7. EXHIBITS—PLEADING.—An exhibit filed with a plea can only. under 
rule 19, for the government of the District Courts, be looked to in 


aid and explanation of specific allegations made in the plea. 
PRACTICE— SPECIAL VERDICY.—In the absence of a statement of 
facts, special findings of the jury trying the cause below, in response to 


v2) 


issues submitted, will be regarded as conelusive between the parties 
as to the facts found. 

9. PLEADING—LIEN—CONTRACTOR.—See ease for pleading and verdict, 
under which it was held error to render judgment for an intervenor 
enforcing a lien as an original contractor, 

10. MECHANIC’S LIEN.—Under article 7112 of Paschal’s Digest, one fur- 
nishing material used in the construction of the house, who complies 
with the requisites of the law to fix the lien conferred by the statute, 
is entitled to its provisions without alleging or proving his vocation as 
an artisan or meehanice. 

11. SUB-CONTRACTOR — GARNISHMENT — EQUITY — LIEN.—A sitb-con- 
tractor who will avail himself of the special provisions of the statute 
in the nature of a garnishment, and thereby adjust the ** true sum due” 
him from the original contractor, and fix the liability of the owner of 
the property for its payment, may afterwards, in a proper ease, Upou 
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sufficient allegations and proof of collusion between the owner and 
the original contractor, or fraud or insolvency of the parties, be subro- 
gated to the rights of the principal contractor, both as to the amount 
due as thus adjusted and also as to the mechanic’s lien to secure the 
same, 

12. MECHANIC'S LIEN.—The owner of property who contracts for the 
construction of a building thereon, cannot be compelled to pay any 
greater amount under. his contract than the contract price, including 
all prior voluntary payments made in good faith, according to the. 
terms of his contract, for which a lien was fixed and secured for the 
benefit of the principal contractor under the statute. 

13. SUB-CONTRACTOR—SUBROGATION.—To entitle a sub-contractor, or 
one who has furnished materials, to be subrogated to the rights of a 
principal contractor, the statutory notice in the nature of a garnish- 
ment, by service of an attested account of the amount and value of 
the work and labor performed or materials furnished and remain- 
ing unpaid, mnst have been given. Mere ordinary notice, informa- 
tion, or knowledge on the part of the owner, that the principal con- 
tractor was indebted to the sub-contractor, would not, of itself, be 
sufficient to bind the owner. 

14, SAME—STATUTE OF FRAUDS—LIEN.—See concluding portion of 
opinion for facts which would take a verbal contract by a sub-con- 
tractor out of the statute of frauds, and would entitle him, on com- 


plying with the statute regulating liens, to the rights of an original » 
contractor. j 


ApreaL from Galveston. Tried below before the Hon. A. 
P. McCormick. 

Suit by John 1. Sanford against the appellant, Pool, alleg- 
ing that in July, 1873, William Pool, the defendant, “ con- 
tracted with the plaintiff to pay him $6,000, in consideration 
that the plaintiff would supply the material and erect a dwell- 
ing-house for defendant on lots 5, 6, and 7 in block 204, in 
Galveston, owned by the defendant, in accordance with plans 
and specifications in possession of the defendant; that plain- 
tiff, in pursuance of that contract, at defendant’s special request, 
furnished all the lumber and other material, and performed all 
the work required in the construction and completion of the 
building, &e. 

Plaintiff also claimed, for extra work, the additional sum 
of $1,957.50, according to an account made an exhibit. San- 
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ford admitted payment of $3,160, and that he had, at different 
times, given orders on defendant which may have been paid, 
but amounts were unknown, and that he was willing to allow 
all such and other just credits. 

Plaintiff claimed “that the work and materials furnished 
by him in his business as a mechanic gave him a lien upon 
the said dwelling and lots.” There was no allegation in the 
petition that the contract was recorded, nor any that the bill 
of particulars or account was recorded. He prayed for judg- 
ment for balance due him, and for foreclosure of his lien. 

On the 2d of April, 1875, C. II. Moore & Co. filed their peti- 
tion as intervenors, claiming a lien on the building and lots, 
alleging that they had “sold to William Pool material which 
was used in the construction” of the dwelling-house of the 
value of $802.85, setting forth an itemized account, praying 
for judgment for that amount and foreclosure of their lien. 
There was no allegation in the petition that the intervenors’ 
itemized bill of particulars was recorded, or that there was any 
record of the lien claimed, nor was there any proof of a record 
of ‘lien. 

On the 16th of April, 1875, Wedemeyer & Schulte, as arti- 
sans and painters, filed their petition of intervention, alleging 
that, at the request of Sanford, the plaintiff, a builder and con- 
tractor then employed by defendant to erect the building, they 
furnished the material and did the painting, inside and out; 
that thereby “the plaintiff became liable and promised to pay 
them $408 therefor”; that plaintiff refused to pay them; that 
during the progress of the work the defendant promised to 
pay intervenors the sum aforesaid for their work, wherefore 
defendant was indebted therefor; that the work was done on 
the dwelling on said lots owned by defendant; that the ac- 
count for the work was made out and verified by oath as 
required by law, and the same was duly recorded in the office 
of the district clerk of Galveston county on March 18, 1874, and 
a copy thereof, duly certified, served on defendant, and that 
said account was accompanied with a description of the house 
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and lots upon which, as mechanies, intervenors claimed a lieu 
to secure the debt which they claimed against the defendant. 
They asked for judgment for the money claimed, and for fore- 
closure of the lien. 

Defendant Pool filed a general demurrer to plaintiff’s peti- 
tion, and special exceptions to all that part asserting a lien; 
pleaded the general issue, and specially, that defendant did 
enter into a contract in writing, (which was set forth.) with 
plaintiff, by which he undertook to furnish all material and 
build a house for defendant on the lots, which were then, and 
still are, the homestead and place of residence of defendant, 
he being a married man, with wife and children occupying the 
same; that the house was to be completed, in all respects, in 
first-rate mechanical style, for the price of $6,000; that defend- 
ant had overpaid the plaintiff to the extent of amounts set 
forth in schedule, aggregating in amount $6,662.84, and plead- 
ed in reconvention the excess paid; he also pleaded in recon- 
vention for damages for unskillful performance of the work, 
and for breach of the contract in other respects specially set 
forth, Xe. 

To the interventions of C. II. Moore & Co. and Wedemeyer 
& Schulte, Pool demurred generally, and specially to their 
claim of lien, and answered by general denial, and specially, 
in substance, that defendant had paid to plaintiff the full amount 
due him in good faith, before any claim of plaintiff’s lien was 
ever made, or notice duly served on defendant; denied all lia- 
bility as to the alleged debts and liens, reiterated the home- 
stead exemption, and reasserted the matters set forth in his 
defense to plaintiff’s demand. 

The court overruled the several demurrers of the defendant, 
general and special, and submitted the cause to the jury upon 
general charge, and also upon two sets of issues, one marked 
as submitted by plaintiff and intervenors, the other by the 
defendant, which the jury were required to answer by th 
verdict. 





The jury found, on the general charge, for the plaintiff, in 
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the sum of $483.45, and upon the special issues submitted as 
follows: 

1. What amount is due plaintiff from defendant on the writ- 
ten contract? Ans.—Nothing was due plaintiff on written 
contract. 

2. Was the work claimed by plaintiff to be extra work, in 
fact extra work, and not embraced or included in the terms 


of the written contract? Ans.—The following we consider as 


extra work done on the house, to wit: Ceiling outside house, 
wainscoting, paneling on house and upper gallery, difference 
in the thickness of chimn 1. 

3. What was the value of the extra work done by plaintiff, 
if any was done?) And was the extra work authorized by de- 
fendant, or was plaintiiF induced by defendant to do the extra 
‘ork, or did defendant subsequently accept and approve of th 
extra work? Ans.—Value of extra work done, as enumerated 
in answer number 2, $781, which was authorized and accepted 
by defendant. 


4. Were the materials furnished as claimed by C. HT. M: 


& Co., intervenors, and were they used in the construction and 
buil rof the improv nts mentioned | specitied in er- 
i i 


eanaads ‘aim of C. II. Moore & Co.? Ans.—The materials 
furnished by the intervenors, C. H. Moore & Co., were used i1 
construction of the building of the improvements mentioned 


and specified in the intervenors’ claim of C. Il. Moore & Co 


& Co.? Ans.—The value of the material furnished by C, II. 
Moore & Co. we find to be $802.85. 

6. Did defendant (Pool) at any time have notice of the fur- 
nishing of materials by C. If. Moore & Co. ? At what time ? 
Ans.—The defendant (Pool) did have notice of the furnishing 
of material by a & Co. on or about November 4, 1873. 

7. Was defendant (Pool) indebted to Sanford at the time ot 
said notice ? “pore waned? Ans.—The defendant { Poo! 
was indebted to Sanford on or about Noven.ber 4, 1873, al 
$1,200. 


40 


tb) ah 
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Was any material furnished by Moore & Co., to be used 
in the construction of Pool’s house, after the notiee to Pool ? 
What amount in value? Ans.—There were materials fur- 
nished by Moore & Co. after November 4, 1873, to be used in 
the construction of Pool’s house. 

9. Did defendant, by acts or words, induce or lead inter- 
venors C. H. Moore & Co. to believe that he would withhold 
the amount then due Sanford by him until C. Il. Moore & 
Co.’s claim was settled? Ans.-—ITe (Pool) did lead C. II. 
Moore & Co. to. believe that he would withhold the amount 
then due Sanford until the claim of C. II. Moore & Co. was 
settled. 

10. Has the amount claimed to be due C. HI. Moore & Co. 
been paid by Sanford or Pool? Ans.—The amount due ¢ 
If. Moore & Co. has not yet been paid. 

1. Was the work done by intervenors Wedemeyer & Schulte 
as claimed by them? What was the value of the work? Ans.— 
The work was done done by Wedemeyer & Schulte as claimed 
7 them, amounting to $105. 

. Has the claim of Wedemeyer & Schulte been paid by 
I ia or Sanford? Ans.—The claim of Wedemeyer & Schulte 
has not wet been paid. 

Was the work done on the improvements mentioned 
and set forth in the intervention claim of Wedemeyer & 
Schulte? Ans.—The work was done as claimed by Wede- 
meyer ¢ & Schulte. 

14. Did defendant have notice of the claim of Wedemeyer 
& Schulte ? If so, at what time? Ans.—The defendant did 
have notice of the claim of Wedemeyer & Schulte, November, 
1873. 

15. Was defendant indebted to Sanford at the time of his 
notice of Wedemeyer & Schulte’s claim? Ans.—Defendant 
was indebt ed to plaintiff at the time of his notice of Wede- 


ve 


meyer & Schulte’s claim. 
16. What amount of work, if any, was done by Wedemeyer 
& Schulte en Pool’s house after notice to Pool of their elaim ? 
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Ans.—The amount of work done by Wedemeyer & Schult 
on Pool’s house after notice to Pool of their claim amounted 


to $355. 

The following issues were submitted on behalf of the de- 
fendant by the court to the jury, and responses thereto are 
given, to wit: 

1. What amount, if anything, is owing by Pool to Sanford 
on the contract in writing? Ans.—There is nothing due San- 
ford by Pool on the written contract. 

2. Did Sanford do any extra work, at the request of Pool, 
which was not fairly included by the contract? Ans.—San- 
ford did do extra work at the request of Pool. 

3. If he did, what was it and what its value?) Ans.—The 
following was extra work done, with its value attached: Ceil- 
ing outside house, $390; wainscoting, $291; paneling lower 


rn) 


and upper gallery, $30; difference in thickness of chimney foi 
range, $70,—$781. 

4. How much had Pool paid to Sanford previous to the 18th 
of March, 1874? Ans.—Pool paid to Sanford, before March 
18, 1874, $6,212.55, and on April 12, 1874, paid $85. 

5. How much, if any, did Pool overpay Sanford, and what 
is the excess, if any, due from Sanford to Pool? Ans.—Pool 
overpaid Sanford, on written contract, $297.55. 

6. Were the lots on which the house was erected by Sanford 


the homestead of Pool, and was he then and now a married 


man and head of a family? Ans.—The lots on which the 
house was erected were the homestead of Pool, and he was 
then and is now a married man and head of a family. 

7. Did C. H. Moore & Co. sell and contract with Sanford 
for the materials, &e., charged in his account filed? Ans.— 
C. If. Moore & Co. did sell and contract with Sanford for the 
material, &e., charged in his account filed. 

8. Was the material so charged for used in the erection of 
Pool’s house? Ans.—The material so charged for was used 
in the construction of Pool’s house. 


9 What is the value of material above mentioned? Ans. 
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The amonnt of the valne of Above-mentioned materi 
nished by C. TI. Moore & Co., was $802.85. 

10. Did Sanford contract with Wedemeyer & Schult 
tha 
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al, fur- 


e for 


the painting? Ans.—Sanford did contract with Wedemeyer 


& Schulte for the painting of said house. 

11. What is the value of the painting? Ans.—The 
of said painting was $405. 

12. Was it performed on Pool’s house? Did Pool 
to pay them for it? Ans.—It was performed on Pool’s 1 
and the amount due them (Wedemeyer & Schulte) wou 


paid ont of the fund due Sanford. 


rraa 
onca 
i ‘ 


ld be 


13. Did Por | acree To pay to them therefor out of his own 
funds, or out of the money that might be coming to Sanford 
on the contract? Ans.—That he promised to keep it back 
out of Sanford’s money, and not out of his own funds. 

14. Was this agreement, if any was made, verbal or in 
writing? Ans.—The agreement between Wedemeyer & 


Schulte was made verbally. 
(Signed) J. T. Munn, 


The court gave judgment on this verdict in favor of Peol 
against Sanford, for $741.70 and costs, and against Pool, it 
favor of C. If. Moore & Co., for $802.85, and against Pool. in 
favo rv of Wedemeyer & Schulte, for $405; also decreed a lien 
in favor of the Se ieipeeanadiidle da the | a 
provements, and ordered a sale thereof, &e. The defendant 
moved for new trial, which was overruled; to which the de- 
fendant excepted, and gave notice of appeal as to so much of 


ov 


the judgment as affected the intervenors. 


Willie ht Ch vel aL I. fora a P pe ‘lant 
I. The abies s to the Lieeureasitiion of C. If. Moor 


and of Wedemeyer & Schulte, should have en sustaine 


be had 


In ascertaining their right to intervene, regard must 


not only to their pleadings, but also to those of the or 
parties. The procees dine to foreclose the mechanic’ 


under the statute, is a proceeding in rem. The plaintiff 


iginal 


lien 
1] 


sued 
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for balance due him on contract for erecting, and furnishing 
the material for, the building of defendant, and for extra 
work. It is true he claimed a lien, but there was an entire 
absence of allegations in his petition by which to support the 
claim. There was no allegation that the contract referred to 
by him, under which the work was performed, or that the bill 
of particulars for the extra work sued for, was ever recorded, 
so as to fix or secure the lien, as contemplated by the statute. 
(Paschal’s Dig., art. 7112.) 

If. These intervenors were sub-contractors. They were 
bound to know and take notice of the contract as between 
the plaintiff and defendant, and no lien independent of the 
original contract could arise—none other could be secured or 
fixed—and in order to fix a lien as to any one, whether orig- 
inal or sub-contractor, the contract should have been recorded 
within the time prescribed by law. It was never recorded. 

The lien of a sub-contractor, if he have any, is subordinate 
to the owner’s contract, (Phil. on Mech. Liens, sec. 62, p. 90,) 
of which the sub-contractor is conclusively presumed to know. 
The mere fact that the intervenors claimed a debt due them 
from the owner for work on the same building contracted to 
be built by Sanford for the defendant, would not entitle them 
to intervene. “No personal judgment in favor of a sub- 
contractor can be rendered against the owner, becanse not 
personally liable to him; his remedy is in rem, against the 
property only, and that to the extent of the contractor’s lien, 
to which the sub-contractor may be subrogated.” (Phil. on 
Mech. Liens, p. 308.) 

But the question still recurs, How can either or any have a 
lien, secure or fix such lien, so as to entitle them to this ex- 
traordinary statutory remedy? We answer, by recording 
such contract, through which each and all must derive their 
lien, which is not fixed or secured till recorded, and only from 
thenceforth. 

III. But supposing that the allegations of the plaintiff had 
set forth the tacts which, under the statute, would fix and se- 
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Argument for the appellant. 
cure a lien in him, ge the question would recur, with respect 
to the pe tition of H. Moore & Co., is it, considered with 
respect to itself, adie ? The statute calls for judicial in- 
terpretaiion. We think a correct rendering of article 7112 of 
Paschal’s Digest is: “ Any person or firm, [being] artisan or 
mechanic,” &e. And this interpretation is strengthened when 
we come to the second clause of the first section of the act: 
“Tn order to fix and secure the lien herein provided for, the 
contractor, mechanic, laborer, or artisan furnishing material, 
shall have the right at any time within six months after such 
debt becomes due to file his contract, &e. If the contract, 


order, or agreement be verbal, &e., a bill of particulars must 


l 
*). } 
t 


be recorded. When such contract or account is filed and re- 
corded, it shall be deemed sufficient diligence to fix and secure 
the lien,” &e., from date of filing. 

C. Hl. Moore & Co. do not show by allegation that they were 
of the class for whom the statute provides, unless it be held 
that the statute means that “any person or firm” whose mate- 
rial is used in the construction of a building is entitled to the 
lien, without regard to his or their vocation or to his or their 
relation to the building. The courts will not extend the lien 
by construction. ae v. Thomson, 1 E. D. Smith, (N. 
Y., ) 661; Doughty v. Devlin, Id., 646; 2 E. D. Smith, 556, 
596, 611; 33 Mo. $96; 3 Oregon, 372; 43 Cal., 515; 24 IIL, 
517 ; 24 Wis., 563.) 

IV. The judgment in favor of intervenors derives no sup- 
port from the special finding of the facts by the jury ; for these 
must be tested by the pleadings. A fact found or proven with- 
out allegation, affords no more ground for judgment than does 
an allegation without proof. 

V. An owner cannot be made pay more than the contract 
price, and the garnishing notice only stops payments from 
thenceforth. All payments before that are valid. (Phil. on 
Mech. Liens, p. 270; 1 Sandf., 14.) The garnishing notice 
referred to is the statutory notice of attested account, delivered 
to the owner or the claimant, showing amount claimed and 
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for what work or material,—not a mere dry notice, independ- 
eut of the form required by statute; for we remark here, that 
there is no allegation of such notice as, under the statute, 
would operate as garnishment in favor of intervenors C. TH. 
Moore & Co., and that the verdict of the jury of notice, Ke., 
cannot aid the intervenors’ claim. 

In the ease of Holmes v. Shands, 26 Miss., 639, the court 
held, that “where the material or labor is bestowed by con- 
tract with a third person and on his account, such person being 
under contract with the owner of the property to do the work 
and furnish the material, there is no liability on the part of 
the owner of the property, except to the party with whom he 
contracted.” 

And again, in 2 Ohio 8St., 124, it is said: “ Material must be 
furnished for the purpose or with the understanding that it 
shall be used for the purpose of some building, on the credit 
of the building rather than on the personal credit of the buyer.” 

That the decree for the sale of the homestead lots—not the 
house only—was error, we are prepared to show upon author- 
ity and reason; and on that question would prefer to be heard 
orally before your honorable court. 


Hurcourt & Spencer and James B. Stubbs, for appellees.—The 
first assignment is, that “the court erred in overruling, the 
demurrer and special exceptions to the intervenors.” 

I. This action of the court was correct, certainly as far as 
the general demurrer was concerned, and the special execep- 
tions were only to that part asserting a lien on the property 
under the law then in foree. All the requisites of a valid 
mechanie’s and material-man’s lien were stated. 

II. The judgment follows as matter of course upon the ver- 
dict. 

The jury found on the general charge in favor of plaintiff 
for $483.75, and upon the special issues. [See statement of 
case.] (Paschal’s Dig., art. 7112; Shields v. Morrow, 51 Tex., 


é 


393; Waldroff v. Scott, 46 Tex., 1.) 
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II. An intervenor ean avail himself of the benefit of the 
original suit, and show that he is entitled to the subject in dis- 
pute to the exclusion of either party ; and whether the subject 
be the recovery of a personal judgment, the foreclosure of a 
lien, or both, our practice favors such consoli lation, which is, 
perhaps, the only proper course. (Waldroif v. Seott, 46 Tex., 
1; Hancock v. Dimon, 17 Tex., 369; Eccles xv. Hill, 13 Tex., 
65; Smith xv. Allen, 28 Tex., 497; Pomeroy’s Remedies, 458 
468; Stich v. Dickinson, 38 Cal., 608.) 

LV. The alleged promise of Pool to pay lntervenors for 
work done and material furnished towards the erection of his 
building, was an original undertaking, and not the promise to 
pay the debt of another; and upon that ground intervenors 
stuted a good cause of action. 

V. The act of November 17, 1871, ( Paschal’s Dig., art. 
7112,) provided that when labor was performed or material 


furnished in the erection of improvements upon a homestead, 


7 
| 
i 


the person so performing the work and furnishing the mat 
should have a lien upon the lots and the improvements, to be 
secured and enforced as in other cases, and was entitled to 
an order of sale. (Act of November 17, 1871, sees. 3,4; Po) 
v. Graham, 44 Tex., 196.) 

VI. Where the petition contains a good cause of action, and 
there is no statement of facts and bills of exception, it will be 
presumed that the facts in evidence before the jury sustained 
their verdict, and that everything was proved which was sus- 
ceptible of legal proof. 

VIL. In the absence of a statement of facts, this court can- 
not revise the rulings of the court below in giving or resusing 
instructions. (Teas +. McDonald, 13 Tex., 355; Roberts 
Hetiner, 19 Tex., 181; Baldwin v. Dearborn, 21 Tex., 446; St. 
Clair v. MeGehee, 22 Tex.,5; Walling v. Kinnard, 10 Tex., 508.) 

Bonner, Associate Justice.—It is contended by appellant 
Pool that appellees Moore & Co. and Wedemeyer & Schulte 
had no right to intervene in this case. 
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We have no statute ni iding for the right of intervention, 


but our practice on this subject, as said in Whitman v. Willis, 
51 Tex., 425 . probably derived through the Ecclesiastical 
Courts of England and the modifications of the civil law as 


found in the | State of Louisiana, and rests upon the principle 
that a party should be permitted to do that voluntarily which, 
if known, a court of equity would require to be done 

In 2 Chitty’s General Practice, 492, it is stated that “if any 
third person consider that his interest will be affected by a 
Cause whieh is | nding, he is hoi bo 1n l to | sive the eare of 
his interest to either of the litigants, but has a right to inter- 
vene or be made a party to the cause, and to take on himself 
the defense of lis own rights, prov ided he does not disturb the 
order of the proceedings.” 

In Brown v. Saul, 4 Mart., (N. 8., La..) 434, decided in the 
Supreme Court of Louisiana, to which State we can very ap- 
propriately look for light upon this question, it was held, that 
to give this right the intervenor should have with one of the 

ginal parties a union of interest in relation to the subject- 
miter in dispute, and that this interest should be founded on 
some right, claim, or lien, either conventional or legal, directly 
and closely ect with this subject-mati 

Pomeroy, in his work on Remedies and Remedial 
Rights, sec. 430, after a review of the decisions in Lowa, Cali- 


fornia, and Louisiana, sums up the doctrine of intervention in 


the followit ye 
The intervenor’s interest must be such, that if th riginal 


action had never been commenced, and he had first * ugh 
as the sole plaintiff, he would have been entitled to recover in 
his own name to the extent at least of a part of the relief 
sought; or if the action had first been brought against him as 
a defendant, he would have been able to defeat the reco, ry, 
in part at least. His interest may be either legal or equi- 
tuble 

It is believed that our practice substantially conforms to these 
principles, and permits intervention in suits for real or personal 
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property. (Field v. Gantier, 8 Tex., 74; Eccles v. ill, 13 


Tex., 65; Burditt v. Glasscock, 25 Tex. — 45; Smith ov. 
Allen, 28 Tex., 497; Smalley v. Taylor, 33 Tex., 668; Mussina 


v. Goldthwaite, 34 Tex., 125; W aig v. Willis, 51 Tex., 421; 
Sayles’ Prac., ch. 14.) 

Upon the issues as presented by the pleadings, we are of 
opinion that the claims of the original plaintiff, Sanford, and 
of the intervenors were so intimately connected, and so de- 
pendent the one upon the other, as to present a proper case 
and subject-matter for intervention, so that the respective rights 
and interests of all the parties, including the olaintift himself, 
could be adjusted and protect ted. (Phil. on Mech. Liens, see. 
205; Loonie v. Hogan, 5 Seld., (9 N. Y.,) 440.) 


To hold otherwise might subject the property to the very 
liability suggested by appellant —the enforcement of two or 


more liens for the same indebtedness. (Waldroff v. Scott, 46 
Tex., 1.) 

The demurrer of appellant Pool, defendant below, to the 
pleadings of Sanford, the origina! plaintiff, so far as he sought 
to enforce his alleged mechanic’s lien, should have been sus- 
tained. The right to such lien depends upon a substantial 
compliance with the statute giving the same. 

The requisites of the statute are necessarily descriptive of 
the lien, and if omitted in the pleadings should subject them 
to demurrer. (Tinsley v. Boykin, 46 Tex., 599; Sutherland v. 
Ryerson, 24 IIl., 517; Shaw v. Allen, 24 Wis., 564.) 

The only sles ition in the petition, in regard to the lien, was 
that plaintiff claimed “that the work and materials furnished 
by him in his business as a mechanic gave him a lien upon the 
said dwelling and lots.” 

If, however, the pleadings of plaintiff had been sufficient on 
general demurrer, they were clearly insufficient when tested 
by the special demurrers of defendant, and these should have 
been sustained. 

The same objection applied to the petition of intervenors 
Moore & Co., so far as they sought a lien, either as principal 


oS 
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or sub-contractors, unless the recitals in the exhibit to their 
petition can be taken as affirmative allegations of the grounds 
of their alleged lien. This exhibit was referred to only as an 
itemized account of the articles furnished by them, and of the 
value of the same. It shows, however, that it was recorded 
and a copy served upon defendant Pool as required by statute 
to fix the lien, but there were no allegations to this effect in the 
pleading itself. 

Rule 19 of this court, for the government of the District 
Courts, (47 Tex., 620,) provides that exhibits may be attached 
to a pleading, and referred to as such, in aid and explanation 
of the allegations therein; but this will not relieve the plead 
from making the proper allegations, of which the exhibits may 
be the evidence, in whole or in part. 

This is but declaratory of what the — practice was before 
the adoption of the rules, and tested by it, the demurrer to so 
much of the pleadings of Moore & - as claimed a lien 
should have been sustained. These intervenors did not, by 
proper and appropriate all ‘rations, show that either the orig- 
inal plaintiff, Sanford, or they themselves were entitled to a 
mechanic’s lien. 

The petition of Wedemeyer & Schulte did not show that 
Sanford was entitled to the mechanic’s lien, but it was suffi- 
cient to entitle them, if sustained by the evidence, to such lien 
as principal contractors themselves. There is no statement of 
facis in the record, but there were certain special verdicts in 
response to issues made up under the direction of the court, 
and which, under the statute, are “conclusive between the par- 
ties as to the facts found.” (Paschal’s Dig., art. 1469; Rev 
Stats., art. 1332. 

Although there seems to be some inconsistency in these 
special verdicts, yet, in our opinion, their legal effect, as pre- 
sented to us, is, that the contracts with both Moore & Co. and 
Wedemeyer & Schulte were made with Sanford, the original 
contractor, and not with appellant Pool, the owner. If this 
were so, it would make them sub-contractors under Sanford, 
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and not original contractors. As to intervenors Wedemeyer 
& Schulte, in the absence of a statement of facts we would 
presume that the evidence sustained their allegations that they 


were original contractors, and the judgment of the court below 


to this effect, were it not for this affirmative finding by the 
jury to the contrary. Under their pleading and the special 
issues, the court erred in adjudging the lien in their favor. 


or the error of the court in overruling the exceptions of 


app 


to the ps tition for intervention of Moore & C »., In so far as the 


} 
} 


‘ant Pool to the original petition of plaintiff, Santord, and 


same claimed the mechanie’s lien, and the further error in ren- 
dering judgment on the special issues in favor of both inter- 
venors for the enforcement of such lien, the judgment must 
be revers “dl. 

As the cause will be remanded, it is proper that we indicate 
our opinion upon certain questions which are presented in the 
record, and which may arise on another trial. 

1. To authorize the court to decree to either the original 
plaintiif or the intervenors a judgment for the enforcement of 
the mechanie’s lien as original contractors, th ‘Y Inust, ly ap- 
propriate allegations and proot, show that they are entitled to 
the Same. In our Opinion, the intervenors Moore & Co. come 
under the designation, “any person or firm,” used in the stat- 
ute, and are within both its letter and spirit. (Paschal’s Dig., 
art. 7112.) 

2. As heretofore decided by this court, the mere fact that 
the intervenors were sub-contractors, would not, as such, entitle 
them to the statutory mechanic’s lien. (Shields v. Morrow, 
o1 Tex., 393; Horan v. Frank, 51 Tex., 401; Loonie v. Frank, 
51 Tex., 406.) 

If, however, under appropriate allegations, the testimony 
should show that they, or either ef them, were sub-contractors 
under Sanford, and that they availed themselves of the special 
provisions of the statute in the nature of a garnishment, and 
thereby adjusted the “true sum due” them by Sanford as 
original contractor, and fixed liability upon Pool, the owner, 
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for its payment, then, as intimated in [Toran v. Frank, supra, 


in a proper case, upon suffitient allegations and proof, as in 
ease of collusion between the owner and the original con- 


tractor, or fraud or insolvency of the parties, equity would 
subrogate the intervenors to the rights of the principal con- 
tractor, both to the amount due them as thus adjusted and 
fixed, and also to the mechanic’s lien to secure the same 

3. Pool, as owner, could not be compelled to pay, including 
all prior voluntary payments made in good faith, according to 
the terms of his contract as originally or subsequently made, 
and for which a lien was fixed and secured under the statute 
any greater amount than the contract price. (Paschal’s Dig. 
art. 4598; Laws 15th Leg., sec. 6, p. 92; Rev. Stats., art 
$176; Doughty v. Devlin, 1 FE. D. Smith, (N. Y.,) 634; 
rv. Bell, 8 Wright, (Penn.,) 53; Toran rv. Frank, 51 Tex., 401; 


Phil. on Mech. Liens, secs, 206-213, and authorities ci l 


4. To entitle the intervenors to be subrogated to the rights 


of a garnishment, by serviee of “an attested account of th 
amount and value of the work and labor thus performed or 
materials furnished and remaining unpaid.” must have been 


“ i 
given. (Paschal’s Dig., art. 4595.) Mere ordinary n 
information, or knowled: 
principal contractor was indebted to them, would not, of itself, 
be sufficient to bind the owner. 

5. If the testimony should show that the intervenors, as sub- 
contractors, were about to abandon the work because they 
were apprehensive that the principal contractor wo 
them, or for other good and sufficient reason, and that to pr 
vent this they were induced by the owner, Pool, to continue 
rati 8 {! l he 


would pay them therefor, this would be a sufficient original 


and complete their part of the work in conside 
understanding to take the contract without the statute of 
frauds and to bind Pool, and the intervenors could, in any 
event, recover against him a personal judgment, or a jud 


ment enforcing the mechanic’s lien in their favor as original 
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contractors, if they fixed and secured the same under the terms 
of the statute. (Phil. on Mech. Liens, sec. 213; Holmes vr. 
Shands, 4 Cush., (26 Miss.,) 642; Landis vr. Royer, 59 Penn. 
St., 98.) 

The judgment below is reversed and the cause remanded 


for further proceedings in accordance with this opinion. 
ReveRSED AND REMANDED. 


{Opinion delivered February 24, 1880.] 





B. A. SuepHarp v. J. W. BARNETT ET AL. 


1. DAMAGES—NUISANCE.—Damages may be recovered by an individual 
for an act which, though constituting a public nuisance, results in 
particular injury to him other and greater than that suffered by 
the public. 

2. PLEADING.—See statement and opinion for petition held good on 
general demurrer. 


PPEAL from Harris. Tried below before the Hon. James 
Masterson. 

Suit for damages, brought by B. A. § hephar. | against the 
appellees, for the recovery of $1.000, beeause of injury alli ged 
to haye been sustained by him in the depreciation in value of 
a tract of land owned by him in the city of Houston, caused 
by the defendants fencing and closing up a street lying in 
front of and adjacent to his land. 

The petition, after giving the names and residence of par- 
ties, avers that the plaintiff owned, by a good, valid, and sufli- 
ecient title in f e-simple, a tract of land containing ten acres, 
a part of the S. IL. Williams survey, situate in the city of 
Houston, Harris county, Texas; that there was a map of the 
8. Hl. Williams survey, [adits its subdivisions, recorded in 
Harris county, and on that map plaintiff’s tract was desig- 
nated as lot 51, and was bounded on said map on the north 
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by Wilson street, on the east by lot 52, on the south by Wil- 
liams street, and on the west by lot 50; that Williams street 
was a street or highway belonging to the public, and by the 
record of the map was dedicated to the public use; that peti- 
tioner purchased his land in 1861, and that he and those from 
whom he deraigned title did so with reference to the bounds of 
the land as set forth in the map, and with the view of having 
an outlet from his land by way of Williams street; that he was 
entitled to the use and enjoyment of that street, and that the 
street was an easement belonging to his land. The plaintiff 
charged that defendants had erected fences across Williams 
street, and had thereby prevented the free passage and use of 
the street, to the damage of petitioner in the sum of $1,000. 

The trial amendment of plaintiff made the further allega- 
tion, that by the obstruction of Williams street, as charged in 
the original petition, the defendants had depreciated the value 
of lot 51, previously alleged to be the property of appellant, 
in the sum of $1,000, for which amount he prayed judgment. 

The defendants, after general denial, excepted specially to 
ihe petition, but did not except for the want of certainty in 
the averments of injury. 


Charles Stewart. for appellant. 

I. The original petition states a good cause of action. (Os- 
wald ». Grenet, 22 Tex., 94; Dovaston v. Payne, 2 Smith’s Lead. 
Cas., 213, and American notes thereto and cases cited.) 

IT. The original petition and trial amendment show a spe- 


cial and particular damage, and state a good cause of action 


> 


therefor. (Wood’s Law of Nuisances, sec. 653, p. 679.) 

W. P. Hamblen, for appellee. 

I. Appellant’s petition does not show a good cause of ac- 
tion— 

1. Because it does not show that character of damage which 
is special to himself. 

2. Beeause he calls upon the court to render judgment, 
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which it will only render at the suit of the public. (3 Black. 
Comm., sec. 220; 2 Id., pp. 173, 174.) 

IT. Acts complained of are not actionable by an individual, 
but are public nuisances, if anything, and must be prosecuted 
by the public. (3 Black. Comm., sec. 3, p. 4, and note; sec. 
220, and note.) 

III. The damages are not sufficiently set out in the petitior 
0 be good on special demurrer. (Sparhawk v. Union Pass. 
R. Co., 54 Penn., 401; Spooner v. McConnell, 1 McU., 337; 
Vason vr. Angusta, 38 Ga., 542.) 

IV. The petition did not show that the acts complained of 
were only damaging to plaintiif, nor wherein plaintiff is dam 
aged different from the public generally. (Blane v. Klumpke 
29 Cal., 156.) 


Goutp, Associate Justicr.—The petition alleges plaintiff’ 
ownership of a certain ten-acre lot in the city of Houston, 


bounded on the south by a public street Known as Williain 


street, constituting an easement to his lot, and with a view to 
ee * ] . . oa 2 4 4 

which, as an outlet therefrom, he had purehas | Said Ls hit 

defendants, by erecting fences across the street, had obstructed 


r 
o 


it and prevented its free passage, and had thereby depreciated 


A | 
the value of plaintiff’s lot in the sum of $1,000. 9 Plaintifi 
prays for judgment that the obstructions to the street be re- 
moved, and for $1,000 damages, and costs. 

The petition was excepted to generally, and there was also 
a special exception, to the effect that the petition showed a 


cause of action in the public, if in any person, and showed no 
cause of action in plaintiff; which exception was sustained and 
the eause dismissed. 

The petition is certainly quite meagre; but whilst it shows 
a public nuisance, it shows also that plaintiff has suffered spe- 
cial damages therefrom different from that which is common 
to th > public. The depreciation in value of his | yt consequent 
on the obstruction of the street bounding the lot and leading 


thereto, constitutes such a particular injury to plaintiff as enti- 


hs 
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tles him to redress; and this injury was sufficientiy alleged, at 
least unless special exception was made for want of greater cer- 
tainty in the averment. (Frink v. Lawrence, 20 Conn., 118; 
Francis v. Schoellkopf, 53 N. Y., 152; Stetson v. Faxon, 19 
Pick., 147; Blane v. Klumpke, 2 Cal., 156; Oswald v. Grenet, 
22 Tex., 94; Wood on Nuisances, ch. 18.) 

Because the court erred in sustaining exceptions to the peti- 
tion, the judgment is reversed and the cause remanded. 


5 


REVERSED AND REMANDED. 


[Opinion delivered February 27, 1880.] 


Bertrua Woure v. Ann R. Buck.ey. 


HOMESTEAD.—A widow having no children or kindred of her own blood 
sold her homestead, and with its proece Is purch ised another home, 
on which, with some orphan grandchildren of her husband by a 
former marriage, and whose mother had been raised by her, she re- 
sided. While thus occupying it with the children, who were being 
supported by her and who were dependent on her, a moneyed judg- 


ment was rendered against her, upon which execution issued, whieh 


was levied on the home last purchased. After the levy, she adopted 
as her child one of the orphan children, in pursuance of an intention 
long formed. In a proceeding instituted by her to prevent the forced 
sale of the property, and claiming homestead right’ : /Zeld— 
1. That there was no error in a judgment declaring the property 
exempt from foreed sale as a homestead. 
2. The adoption of the child under the circumstances stated in 
the opinion, did not constitute a fraud upon the rights of creditors, 


though made to strengthen the homestead claim. 


Apprat from Harris. Tried below before the Hon. James 
Masterson. 
Bertha Wolfe, the appellant, obtained a judgment in the 
District Court of Harris county against Ann R. Buckley, had 
41 
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an execution issued thereon and levied upon certain real estate 
in the city of Houston, which being advertised by the sheriff 
for sale, the appellee obtained an injunction against the sale 
claiming the property to be her homestead, and filed this suit 
against the sheriff and Bertha Wolfe, and prayed that the in- 
junction might be perpetuated. 

The appellant demurred generally and specially; denied that 
the property was the homestead of the plaintiff, and set up 
special defenses against the homestead claim. 

Noble, the sheriff, admitted the jud 


and advertisement, and denying that he had any personal in- 


rment, execution, levy, 
terest, submitted himself to the judgment of the court and 
prayed for his costs. 

The plaintiff below amended, excepted to parts of the answer 
of the defendant, and replied thereto. 

The demurrer and exceptions of the defendant Wolfe and 
the first exceptions of the plaintiff were overruled, the second 
sustained, the property decreed to be the plaintiff’s homestead 
and exempt from levy and sale, and the injunction perpetuated 
at the cost of Wolfe. 

The judgment in favor of Wolfe against the pla 
Was rendered December 10, 1878. Execution issued upon it 
January 2, 1879. 


The execution was levied upon the property claimed as a 
homestead by Mrs. Buckley on February 10, 1879, which was 
advertised to be sold on the first Tuesday in March, 1879. 


The injunction granted by the judge against the levy and 
sale was issued February 26, 1879, and served next day. 

The plaintiff adopted Anna L. Howard as her chil 
the statute, on January 25, 1879. 

On June 27, 1877, the County Court of Harris county bound 
two minors, Leah and Rosa Legree, to the plaintiff, by consent 
of their father, until they should respectively arrive at twenty- 
one years of age; decreed that she should have the care, con- 
trol, custody, and services of the minors, and she undertook 
their maintenance, care, and support. 
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The plaintiff acquired title to the property levied on, and 
claimed by her as a homestead, on October 29, 1875 

Mrs. Buckley testified that she moved to Texas in 1835, 
- that her husband, C. 
W. Buckley, died in 1866; that when they were married he 
had three children by a former wife, and she had two children 


and had lived in Texas ever since 


by a former husband : that after their marriag » she took charge 
of her husband’s children and eared for them as her own; that 
uc kley, ne of C. W 
Buckley’s children by his former wife, was two years old when 


i 
> 
) 


1¢ never married again; that Mary L. I 


Si 
when she married her father; that she raised Mary, who mar- 
ried W. Il. Howard at her house, and Mary and her husband 


lived with her for about eighteen months after their marriage, 


and then moved away; that Mary died in September, 1877, 
and soon afterward Howard brought Mary’s four children to 
her and they have lived with her ever since; that Toward had 
no home and was not able to support his children; that the 
Legree children were bound to her at the earnest request of 
their father; that they are colored persons; that she took the 


eldest one of them to her hot use before she took the othe rr. and 


when bound to her she took the other one, and they 


( 
] } 
1} 


ave lived 
with her ever since, and she has taken care of and supported 
them; that she adopted Anna L, Howard, one of the children 
f Mary and W. H. Howard, on January 25, 1879, and she 
now lives with witness, and has done so since some time in 
September, 1877; that the Legree children have lived and 
slept in her residence ever since their binding, one being about 
seven and the other about nine years old, and they lave no 
relatives except their father, who is aged and infirm; that Anna 
L. Howard is about eight years old; that at the death of her 
husband, in 1866, she had a homestead in Fort Bend county, 
Texas, and afterwards sold it, and with the proceeds bought a 
place in the city of Houston, Harris county, Texas, and occupied 
and lived upon that as her home until she sold it, and with the 
proceeds bought another place in said city, and occupied and 
lived upon that as her home until she sold it, and with the pro- 
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ceeds bought the place in said city on which she now lives, and 
has lived since April 1, 1876, being the same place described in 
her petition and the same levied on; that since she commenced 
occupying it she has claimed it as her homestead, and still so 
claims it, and has had no other home; that when she bought it, 
it had an old house upon it, which she did not occupy, and she 
had another built upon it; that she bought it to make her home 
upon it, and at the time of purchase it was not worth more than 
$1,000, and now is worth about $3,000; that she has never 
been without some one with her since she moved upon the 
property involved in this suit; that the Legree children have 
been with her all the time, and that the four children of Mary 


Howard, including Anna howard, the one adopted, have been 
with her since September, 1877. 

On cross-examination Mrs. Buckley stated that she had no 
child of C. W. Buckley with her after she moved to Houston, 
except Mary L. Buckley; that Mary married Howard on April 
15, 1869; that Tloward is now in business, and contributes. 
and has for a year contributed in part, for the support of’ his 

: 


yt. 4 «4 
mm) 


Ls hchl 


children, but not enough to pay fully for their supp 


Nibbs is her son by a former husband, and one of his daugh- 
ters has lived with her for some time; that her father was not 
able to pay her board in town, and wished her to go to school 
in Houston, as he lives in the country, and his daughter has 
lived with her, and her father has paid nothing for her board, 
but has paid for her tuition; that witness always intended to 
adopt Anna L. Howard, and her mother, Mary, had promised 
to give Anna to her, and Anna was named for witness; that 
witness knew of the judgment in favor of defendant Wolfe 
when she adopted Anna; that witness did not know what the 
court would do as to ler claim of homestead in said property, 
and at the time she adopted Anna she did so to protect herself 
against said judgment and to save said property, but in doing 
so she had no intention to do wrong, and that neither of her 
own children has lived with her since she moved to Houston, 
but both were then married and had homes of their own. 
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Argument for the appellant. 


Crank § Webb, for appellant. 

I. The judgment is contrary to the law and evidence. The 
evidence showed that the plaintiff was unmarried at the date 
of purchase of the property claimed by her as a homestead, 
and also at the dates of the judgment, execution, and levy 
upon the property, and also at the trial; and that at neither 
of those dates did she have a family. (Paschal’s Dig., arts. 30, 


31, 6994; Const. of 1876, art. 16, sees. 50-52; Baird v. Trice, 
51 Tex., 555; Whitehead v. Nickelson, 48 Tex., 517; Toward 
v. Marshall, 48 Tex.,471 ’ Roco v. Green, 50 Tex., 483 ; Wright 
v. Hays, 34 Tex., 253; Burns v. Jones, 37 Tex., 50; Hoffman r. 
Neuhaus, 30 Tex., 633; Petty v. Barrett, 37 Tex., 84; Farmer 
v. Simpson, 6 Tex., 303; Mabry v. Harrison, 44 Tex., 286; 
White v. Shepperd, 16 Tex., 165; Potshuisky v. Krempkan, 26 
Tex.,307; Kent v. Beaty, 40 Tex.,440; Batts v. Scott, 37 Tex., 
59.) 

II. The adoption of a person, under our statute, neither 
makes the adopted person a member of the family of the 
adoptor, nor imposes any obligation on the latter to support or 
maintain the person adopted. (Paschal’s Dig., arts. 30, 31.) 

III. The adoption being in the nature of a “gift,” as we 
believe, and within the meaning of the word in our statute of 
frauds, and being made to make a family after the lien of 
Mrs. Wolfe’s judgment had attached to the property, and being 
made to defeat the collection of the judgment, was a legal 
fraud upon Mrs. Wolfe, and was void as to the judgment, even 
if by such adoption a family was made. 

The plaintif testified that “she knew of the judgment i 
favor of the defendant in this suit when she adopted said Anna; 
that she [witness] did not know what the court would do as to 
her claim of homestead in said property, and at the time she 
adopted said Anna she did se to protect herself against said 
judgment and to save said property, but that in doing so she 
had no intention to do wrong.” (Paschal’s Dig., art. 3876 ; 
Belt v. Raguet, 27 Tex., 471; Story’s Eq. Jur., secs. 186, 187, 
258, 259, 349.) 
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[V. The judgment in favor of Mrs. Wolfe being a lien upe: 
the property prior, in point of time, to the adoption of Anna 
L. Howard by Mrs. Buckley, and there being no homestead 
right in Mrs. Buckley in the property at the date of the judg- 


ment, the judgment bound the property and made it liable 
thereto, even though it should be held that the adoption made 
«i family for Mrs. Buckley. (Paschal’s Dig., art. 7005; Bai 

Trice, 51 Tex., 555; Farmer v. Simpson, 6 Tex.. 303: Ma- 
bry v. Harrison, 44 Tex., 286; White v. Shepperd, 16 Tex., 163; 
Potshuisky v. Krempkan, 26 Tex., 307; Kent v. Beaty, 40 Tex., 
440; Batts vr. Seott, 37 Tex., 59.) 

The apprentice law having been repealed, there was no 
law in foree in Texas, in 1877, under which minors could be 
bound to another, and hence the binding of the Legree children 
to Mrs. Buckley was illegal and void. (Paschal’s Dig.. pp. 
1192-1194; Laws of 1871, Ist Sess., ch. 92, p. 90. 

VI. Even if mistaken as to the last proposition, the binding 
of said minors to Mrs. Buckley, a single, unmarried person, 
did not make for her such a family as could give her a home- 
stead right in the property; and being unmarried, she was 
6994; Whitehead v. Nickelson, 48 Tex., 517; TLloward v. Mar- 
shall, 48 Tex., 471; Roco v. Green, 50 Tex., 483. 

VIL. As no constituent of a family remained to Mrs. Buck- 


ley when she purchased the property levied on, nor when she 
A ] propert) 


not entitled to a homestead exem ption. (Paschal’s Dig., art. 


19 


commenced occupying it, nor at any time thereatter, includins 
the times when the judgment was obtained, the levy made, the 
injunction suit filed, and the injuncticn served, and even up 
to the trial, she is not entitled to a homestead exemption, and 
the sent is and was liable to the judgment in favor of Mrs 
Wolfe, and the levy by virtue of the execution thereon. 
(Whitehead x. Nickelson, 48 Tex., 517; Burns vr. Jones, 37 
Tex.. 50; Hoffman rv. Neuhaus, oe epg: Petty v. Barrett, 
37 Tex., 84; Wright v. Hays, 34 Tex., ; Trammell v. Neal, 
Tex. Law Jour., Jan. 28, 1880, p. 325. 


Yr 
ent 
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Argument for the appellee. 

Hutcheson ih Carrington, for appellee. 

[. At the date of the judgment Mrs. Buckley was a widow, 
and had a family residing with her, dependent upon her, aud 
using and occupying the property as a homestead. The prop- 
erty was therefore exempt from forced sale. (Const. of 1870, 
art. 12, see. 15; Const. of 1876, art. 16, secs. 50-52; Home- 
stead Cases, 31 Tex., 677; Wood v. Wheeler, 7 Tex., 15; 
Hoffman v. Neuhaus, 30 Tex., 633; McCreery v. Fortson, 35 
Tex., 648; Taylor v. Boulware, 17 Tex., 77; Whitehead +. 
Nickelson, 48 Tex., 517; Howard v. Marshall, 48 Tex., 471; 
Roco v. Green, 50 Tex., 483; Thomp. on Home. and Ex., secs. 


IT. At the time of the levy of the execution and of the 
trial of the cause, appellee was the head of a family. (DPas- 
chal’s Dig., arts. 30, 31, title Apoprion; Stone v. Darnell, 20 
‘rex., 11; Macmanus v. Campbell, 37 Tex., 267.) 

LIT. By the act of mag ap pe |] ice stood in lo O pare ntis 
to the child Anna Howard, in whose favor all the duties and 
gpennent ee a parent immediately devolved upon her. 
(Paschal’s Dig., arts. 30, 31; Thomp. on Home. and Ex., par. 
48; 1 Bouv. Law Dic., p. 90, title Apoprion.) 

LV. The adoption was in no sense a fraud upon appellant 
and even if done tor the purpose of strengthening appelle m 
right to her homestead, her right to it would not be vitiated 
thereby. (North v. Shearn, 15 Tex., 174; Stone v. Darnell, 
20 Tex., 11; Thomp. on Home. and Ex., pars. 308-310; Cip- 
perly v. Rhodes, 53 Ill, 346; Edmondson v. Meacham, 50 
Miss., 35.) 

V. By the adoption, the child Anna Howard became inter- 
ested in the preservation of the homestead, and her rights 
should be respected. (North v. Shearn, 15 Tex., 176; Thomp. 
on Ilome. and Ex., par. 308.) 

VI. If appellee had not been the head of a family at the 
date of the judgment, she became so by the adoption of the 
child Anna before the levy of the execution, and for this, if 
for no other reason, the injunction was properly perpetuated. 
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Opinion of the court. 


(Stone v. Darnell, 20 Tex., 11; Maemanus v. Campbell, 37 Tex., 
267; Giddings ». Crosby, 24 Tex., 295; Trotter Dobbs, 
538 Miss., 198; Irwin v. Lewis, 50 Miss., 363; Hawthorne vr. 
Smith, 3 Nev., 182.) ji 

VII. The policy of our laws is to protect widows in their 
right to a home, exempt from the demands of creditors. (Pro- 
bate Laws of 1846, 1848; Paschal’s Dig., arts. 1304, 1305 ; 
Hart. Dig., arts. 1061, 1107; Probate Law 1870, sees. 26, 
125; Probate Law 1876, sec. 57: Green rv. Crow. 17 Tex.. 
185; James v. Thompson, 14 Tex., 467; Giddings v. Crosby 
24 Tex., 295; Mabry v. Ward, 50 Tex, 404.) 

Whether the apprentice law had been repealed or not, Mrs. 
Buckley was, morally and legally, bound to care for, support, 
and maintain the two Legree children. They became a part 


. 


of her family, and were solely dependent upon her for sup- 
port. (Roco v. Green, 50 Tex., 490; Thomp. on Home. and 
Ex.. pars. 45, 46.) 


Bonner, Associate Justice.—The judgment below exempts 
the property in controversy from foreed sale, on the ground that 
the appellee, Mrs. Buckley, was the head of a family, and that 
the same constituted her homestead; and before the judgment 
should be reversed, it should appear that in this there was error 

The judgment against Mrs. Buckley, to the lien of which it 
is claimed the property should be subject, was rendered in 
favor of appellant, Mrs. Bertha Wolfe, on December 10, 1878. 
It was not controverted that Mrs. Buekley had lived upon 
the place since April, 1876. The only material question in 
the case was, whether Mrs. Buckley constituted such head of 
.2 family as, under our Constitution and laws, was entitled to 
the homestead exemption. 

As said in Roco v. Green, 50 Tex., 490, owing to the wand 
of appropriate legislation on this subject, we have had to de- 
cide the particular case under consideration by the aid of such 
rules of construction and analogy as were considered most 
applicable. 
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The testimony shows that Mrs. Howard, who was the daugh- 
ter of C. W. Buckley, deceased, late husband of appellee, Mrs. 
Buckley, so who was her step-daughter, «i died in 1879, leaving 
four children, among them Anna Howard; that Mrs. Howard 
had been raised by Mrs. Buckley from a mere child, and hi 
been a constant inmate of her family since her marriage with 
the father, C. W. Buckley, until the marriage of Mrs. Toward 
with W. Hl. Howard, in 1869; that after the death of Mrs 
Howard, her surviving husband and the father of the children, 
il ing no home and bei ing unable to support them, they were 
brought 


vel cy, and have lived with her ever since. This was prior to 


to the house of Mrs. Buckley, the property in contro- 


the date of the judgment in favor of appellant. 

Subsequently to the levy of the execution, Mrs. Buckley, in 
pursuance of a previously 8 - formed intention, formally, 
under the statute, adopted the child Anna, and who then and 
sinee the death of her ae er had been living with Mrs. 
suckle yj. 

Alt hous eh the immediate cause of the adoption of the child 
Anna was to stre i othe n the homestead rights of Mrs. C. Buck- 
ley, yet, under all the circumstances of this case, the fact that 
this homestead had been purel ased with proceeds derived 
from the sale of one which clearly was not subject to foreed 

that this purchase had been made and the new homestead 
occupied, as such, by Mrs. peneoniie ‘fore the rendition of this 
judgment against her; the continued residence with her of th 
children of Mrs. Howard, nm te its rendition, and under 
circumstances which seem to preclude any presumption that 
this was done with an improper purpose; the peculiar social 
stutus of the parties; the prior assumed obligation of Mrs. 
Buckley to support these children, and their state of depend- 
ence upon her for moral training, and for at least a portion of 
their support and maintenance; her previously long - formed 
intention to adopt Anna, and the general policy of our laws 
providing exemption in favor of widows and miner children,— 
We ure not prepared to say that this did not constitute such 
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family as would be entitled to the protection of this property 
as a homestead, even without the adoption of the child Anna; 
or that if this adoption was necessary for this purpose, that, 
under the cireumstances, there was such bad faith in the 
transaction as would amount to a fraud upon any previously- 
acquired rights of the judgment creditor. 

It does not, in this case, become hecessary to determine the 
legal effect of such adoption, further than that, if made in good 
faith, it would create such legal relation of parent and child as 
would constitute a family as contemplated by our Constitution 
and laws. 

Neither does it become necessary, in the view we take of 
this case, to express any opinion upon the question whether 
there might not be a distinction, as affecting the right to ac- 
quire a homestead, between the rights of a creditor acquired 
by a judgment lien upon all the lands generally of the debtor, 
and those acquired by a specitie lien upon a particular tract, as 
by attachment, mortgage, or vendor’s lien. (North v. Shearn, 
15 Tex., 174; Macmanus v. Campbell, 37 Tex., 267.) 

The judgment is affirmed. 

AFFIRMED. 


[Opinion delivered February 27, 1880.] 


Tuomas H. Snow et Au. v. M. MATHER. 


1. MARRIED WOMAN—PROMISSORY NOTE—VOID AND VOIDABLE.—A 
note executed by a married woman jointly with her husband, in con- 
sideration of community property, is not absolutely void, thougl: its 
payment may be avoided by her if sned upon during her life-time, or 
by her administrator refusing to allow it as a elaim against her estate 
after her death. 

2. SAME—JUDGMENT.—The allowance of such a note by the administra- 

tor of the wife’s estate and its approval by the chief justice, merged 

it into a guasi-judgment. 











1880.] Snow v. MATHER. 651 


Statement of the case. 


3. SAME—SETTING ASIDE ALLOWANCE OF CLAIM.—A note was exe- 
cuted by the husband and wife, in 1861, for general merehandise and 
negroes purchased by the husband. In 1866 the note was allowed 
and approved as a claim against the wife’s estate; on the 8th of 
June, 1874, an application was made to the District Court, by the 
holder of the note, for an order to sell land of the deceased wife’s 
estate to satisfy the same; and on the 17th of October, 1874, the 
heirs brought suit against the holders of the note to set aside the 
allowance and approval. There was no evidence that the payee 
knew that the woman was married: Held— 

1. The approval and allowance should not be set aside, after so 
vreat a lapse of time,pn the testimony of the husband, who, if a 
fraud was practiced on the wife, perpetrated it. 


2. If the claim was improperly allowed by the administrator, the 


remedy was upon his bond. 


AppraL from San Jacinto. Tried below before the Hon. 
HL. C. Pedigo. 

Suit by Thomas H. Snow ef a/., as heirs of Elvira Goddin, 
deceased, against Mather, Hughes & Saunders and M. HF. 
Mather to set aside an allowance of a note made by M. H. 
Goddin and his wife Elvira for $750.30, executed June 30, 
1861. 

Elvira Goddin died soon after the note was executed, and 
on March 9, 1866, M. H. Goddin, being the administrator of 
her estate, allowed this note as a valid claim against the estate, 
which allowance was, on the same day, approved by the chief 
justice of Polk county, in which the administration of ler 
estate was pending, an affidavit having been made by Samuel 
Park, agent of T. Mather, surviving partner of Mather, Hughes 
& Saunders, that the note was “a just and subsisting claim 
against the estate of Elvira Goddin, deceased, and that all 
legal assets, credits, and payments known to this affiant have 
been allowed.” 

The appellants, being the surviving children and heirs at 
law of Elvira Goddin, brought suit against Mather, Hughes 
& Saunders and M. TH. Goddin to set aside the allowance, on 
the ground that the affidavit did not set up such facts as would 
subject the separate property of the wife’s estate to the pay- 
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ment of the note, and that the indebtedness for which the note 
Was given was not incurred by her, or by her agent, or for 
necessaries furnished herself and children, or for the benefit 
of her separate property. It was also charged that the allow- 
ance was made in pursuance of a fraudulent combination be- 
tween the administrator and the payees of the note to defraud 
the estate. 

March 11, 1876, the death of Mather, Hughes & Saunders 
be Iz suggeste l, Mrs. Mather, the appellee, Was made a party 
det endant. 

October 14, 1876, the case having been submitted to the 
court and jury waived, there was judgment in favor of defend- 
ant M. Mather; from which Snow ef a/. appealed. 

The plaintiffs on the trial introduced defendant M. 11. God- 
din, who testified, substantially, that the note of 30th June 
1861, was wopeen by Elvira Goddin oo wite) and self to 
cover balanee O ’ his indel te “dne ss To Mat ul , th ug ‘SAW Sauh- 
ders for drafts vai | DY them for his account for FOO Is, wares, 
and merchandise purchased to supply a store established by 
him and one Vaughn in Cold Springs, and for negroes bought 
by him; that this indebtedness was not contracted by his wile, 
nor by her authority, nor for the benefit of her separate prop- 
erty, nor for necessaries for herself or children, but that she 
sigued the note for the unpaid balance thereof at his solicita- 
tion and without benefit to herself. The note, with proof of 
the allowance and a} 
| 


_ thereof as a claim against the 
estate ’ Elvira Goddin 


, deceased, on 9th March, 1866, was 


then put in evidence. The note is as follows: 


“$750.30. 
‘On or before the 30th June next, 1862, we promise to 
pay Mather, Hughes & Saunders, at their office 
seven hundred and fifty dollars and thirty cents, for value 
received, with ten per cent. interest until paid. 
‘M. H. Gonppin. 
‘Enivina Gopprn.” 
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It was shown that Elvira Goddin died in 1865, and admin- 
istration on her estate was still pending. The application of 
defendant for sale of land to satisfy the allowed claim against 
the estate was introduced. It was filed at the June Term, 
1874. of the District Court. 

Defendant Mather read in evidence the bond of Goddin, as 
administrator of Elvira Goddin’s estate, in the sum of $15,000; 


conditioned as required by the statute. 


Randolph & McKenney, for appellants. 

[. It is submitted, on behalf of the appellants, that the court 
erred in refusing to set aside the allowance on the ground that 
the affidavit was insuthcient. (Paschal’s Dig.. arts. 4643, 4644: 
Trimble v, Miller, 24 Tex., 214; Wallace v. Finberg, 46 Tex.. 
79; Harris v. Finberg, 46 Tex., 35; Magee +. White, 23 Tex., 
180; Haynes v. Stovall, 23 Tex., 625. 

IT. We maintain that the testimony shows that this allow- 
ance was fraudulent. It comes clearly within the definition 
of fraud as laid down by Justice Story: “ Fraud, indeed, in 
the sense of a court of equity, properly includes all acts, omis- 
sions, and concealments which involved a breach of legal or 
equitable duty, trust, or confidence justly reposed, and one 
injurious to another, or by which an undue and unconscien- 
tious advantage is taken of another.” (Story’s Eq. Jur., see. 
187. 

The affidavit was fraudulent on the part of the holders of 
the claim, and the approval fraudulent on the part of the ad- 
ministrator. 

Ill. Even if the payees of the note and their agents were 
not guilty of actual fraud, yet equity will not allow them to 
protit by the wrongful act of the administrator. Relief will 
be afforded against contractive as well as actual frauds. (Sto- 
rv’s Eq. Jur., sees. 317, 322; Smith’s Manual of Eq., pp. 71. 
75, 82.) 

The pleadings of the appellee in the court below indicate 
that the ground of defense chiefly relied on was, that this allow- 
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Argument for the appellants. 


ance being a judgment, and there being no proof of mistake 
of fact on the part of the administrator or fraudulent represen- 
tations on the part of Mather, Hughes & Saunders, the appel- 
lants are without remedy. 

In reply to this position, it may be stated that when a judg- 
ment is erroneous, and the party against whom the judgment 
has been rendered is excused or prevented, without his fault 
or neglect, from presenting his defenses in the original action, 


he is entitled in a court of equity to have the judgment set 
aside, although his failure to present his side of the controversy 
did not arise from the act or fault of his adversary. (Freem. 
on Judg., see, 188.) 

Such an allowance has some of the qualities of a judgment, 
but it cannot be maintained that it stands on the same ground 
as actual adjudication of a question between parties present in 
court. Such an adjudication cannot be set aside simply be- 
cause it is unjust or erroneous; otherwise there would be no 
end of litigation. But in this case there has never been an 
adjudication between the parties. The principle of res adjudi- 
cata does not apply. The appellants have had no day in court. 
They have had no opportunity of being heard, If the allow- 
ance was unauthorized by law and the facts that would war- 
rant the allowance did not exist, on proof being made that 
such was the case the allowance should be set aside. 

This appears to be the true rule, not only from its manifest 
r 


justice, but a reference to the cases in which edings to 


proc 
set aside such allowances have been considered by this court 
will show that they have been determined on this principle. 
(Eccles v. Daniels, 16 Tex., 140; Moore v. Hillebrant, 14 Tex., 
315; Montgomery v. Culton, 18 Tex., 750; Hillebrant v. Bur- 
ton’s Heirs, 17 Tex., 138; Henderson v. Ayres, 9°93 Tex., 96; 
McGar v. Nixon, 36 Tex., 290.) 

The heir is not estopped by judgment against the executor. 
(Big. on Est., pp. 78, 79.) Elements of estoppel by conduct. 
(Id., p. 480.) False representations of a married woman that 
she was a single woman, (Id., pp. 489, 490.) 


) 
i 
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F. Charl S Hum 9 for appellee. 

I. It is familiar law, that where a court has jurisdiction of 
the person and of the subject-matter, no error in the exercise 
of that jurisdiction can make its judgment void. (Freem. on 
Judg., sec. 135.) The allowance by a Probate Court of a claim 
against the estate of a deceased person, approved by the ad- 
ministrator thereof, is a judgment, as conclusive and binding 
in its nature as any other adjudication by a court can be. (3 
Tex., 93; 5 Tex., 490; 6 Tex., 166; 9 Tex., 517; 11 Tex., 
116; 14 Tex., 315; 16 Tex.,139; 17 Tex.,138; 18 Tex., 750; 
37 Tex., 245, and many other cases.) 

The courts will not set aside such an allowance, unless it is 
shown that the claim recognized by it was approved by reason 
of the administrator’s ignorance of the facts connected with it, 
or the fraudulent representations of the holder respecting it. 
The principle is announced under various phases of fact in 
several eases. (Neill v. Hodge, 5 Tex., 487; Jones v. Under- 
wood, 11 Tex.,119; Eecles v. Daniels, 16 Tex., 156; Baker vr. 
Rust, 37 Tex., 243.) 

II. If the allowance of the Probate Court could be set aside 
by the heirs without showing ignorance of facts on the part of 
the administrator or fraudulent representations by the holder 
at the time of the approval and allowance of the claim, the 
facts that Mrs. Goddin was a married woman when she signed 
the note, and that its consideration was neither necessaries for 
herself or children nor benefit to her separate property, do not 
constitute lawful cause for such relief. (Cravens v. Booth, 8 
Tex., 243; Baxter v. Dear, 24 Tex., 21.) 

Ill. But the conclusive response to appellants’ suit is, that 
not only is there no proof that the approval and allowance of 
the claim were made in ignorance of the facts on the part of 
the administrator or by reason of fraud on the part of the 
holders, but there is not the slightest evidence that Mather, 
Hughes & Saunders, or the appellee, knew that Mrs. Goddin 
Was a married woman, much less the wife of M. H. Goddin, 
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either at the time the note was given or when the claim was 


approved and allowed. 


Bonner, Associate Justice.—The note in question having 
been given in consideration of community property, although 
it might have been avoided by Mrs. Goddin had suit been 


patyy) 
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brought against her in her life-time, or by her administ 
after her death by refusing to allow it, yet it was not absolutely 
void. 

The allowance by the administrator and the approval by the 
chief justice of the County Court, merged the note into a quasi- 
judgment; and the heirs of Mrs. Goddin should not, years 
afterwards, be permitted to vacate this judgment by a proceed- 
ing in the nature of a bill in equity, without sufficient aver- 
ments and proof to authorize this. 

It appears that Mrs. Goddin signed the note at the request 
and solicitation of her husband, and by whom, as her adminis- 
trator, it was subsequently allowed as a claim against ler estate. 
It is not shown that Mather, Hughes & Saunders procured her 
to sign it, or even knew that she was a married woman, o1 
that the allowance and approval were fraudulently procured by 


} 


them. It would seem that, relying upon the allowance and 


approval, they have made no other effort to collect the note, 


and that, as against the other maker, it would now be barred 
by limitation. 

Under these circumstances, after so long a lapse of time, and 
after nearly all the principal actors are dead, and with them 
has passed away the evidence upon which they might hav: 
relied to sustain their original cause of action, it would be in- 
equitable to set aside this judgment upon the bare testimony 
of. him who both originated and perpetuated the fraud, if there 
Was any in the transaction; and particularly when this testi- 
mony fails to connect Mather, Hughes & Saunders with it, and 
when it may reasonably be presumed that, if the judgment be 
vacated, the witness may again receive some of the benefits 
arising therefrom. 
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If the claim, which, in fact, should have been paid by the 
administrator himself, was improperly allowed by him in fraud 
of the heirs of the estate, as is alleged, and as the testimony 
would tend to prove, then it would seem that the plaintifis 
have a plain and adequate remedy against him on his bond. 

Under the circumstances, we do not think that the court 
erred in not granting the relief prayed for. The judgment of 
the court below is affirmed. 


AFFIRMED. 


[Opinion delivered February 2 


97. 1880.1] 


KLORENCE C, McGowen vy. ALEXANDER McGowen. 


1, Divorce — ABANDONMENT — EVIDENCE.—Suit was brought by the 
husband for divoree on the ground of abandonment. ‘The wife al- 
leged that the abandonment was not voluntary, but was by the pro- 

curement and consent of the husband. A witness at the trial testified 
that a few days before the separation the wife came to him we eping 
and in great distress, and informed him of trouble between her hus- 
band and herself, but he was not permitted by the court to testify as 
to what she then said in regard to her being permitted by her hus- 
band to stay at his house, or her leaving under compulsion ; nor was 
she permitted to state What she said in that regard immediately after 
separation, on reaching her mother’s home : JZeld— 

1. That her declarations should have been admitted. They were 
<o much a part of the final act of separation and explanatory of its 
cause as to have been proper for the jury to consider. 

2. Similar declaratious made at so late a period after separation 

as not to constitute a part of the res gest@, would not be admissible. 

2. Res GesT2—DECLARATIONS.—The doctrine of res geste is based on 
the presumption, that declarations made at the same time with thie 
principal act—evoked by it without premeditation, and giving it color 
and character as explanatory of the mind and purpose of the actor- 
are as reliable as the act itself, of which it is a part, and can be proved 
along with it, without the oath of the party. 

3. RES GEST-E.—The res geste differs according to the circumstances of 
the particular ease. It may be embraced within the brief compass of 
time which comprises the duration. of. the principal act itself, or it 


42 
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may extend over a much longer period of time, if the transaction be 
one of a continuing character, 

4. SAME—DECLARATIONS.— Declarations, to be a part of the res geste, 
are not required to be precisely concurrent in point of time with the 
principal act. If they spring out of the principal transaction—if they 
tend to explain it—are voluntary and spontaneous, and are made ata 
time so near it as to preclude the idea of deliberate design—then they 
may be regarded as contemporaneous and are admissible. ‘Thus 
tested, they may either precede or follow the act. 

». ABANDONMENT — DIVORCE. —'lo constitute the voluntary abandon- 
ment which is cause for divoree, there must be both the physical act 
of separation and the mental intention to abandon. 

6, ABANDONMENT — DECLARATIONS. — The declarations, after separa- 
tion, by husband or wife, made in good faith by the one who left the 
other, and a considerable time after the act of separation, expressing 
a desire to return and live with the other spouse, would not be ad- 
missible as part of the res geste ; though they would be sufficient, if 
communicated, to change the character of the separation from one 
with intention of abandonment, if wrongful in the first instanee. 

7. DIVORCE—CHARGE OF COURT—ABANDONMENT.—To constitute the 
voluntary separation, with intention ef abandonment, which would 
authorize a divorcee under the statute, it must be shown that the 
plaintiff neither caused, procured, nor consented to the se paration, 

8. CHARGE OF COURT—DIVORCE.—See charge asked of the court and 


erroueously refused, 


APPEAL from Harris. Tried below before the Hon. James 
Masterson. 
All the facts of this case material in view of the opinion, 


will be found stated carefully in the opinion. 


Hutcheson & Carrington, for appellant. 

[. The evidence sought was clearly res geste. (1 Greenl. 
Ev., sees. 108, 111, and notes; 1 Phil. Ev., Sth ed., p. 151, 
marg. p. 187, and notes 3, 4, 80; 2 Bouv. Law Dic., p. 467; 
Lund v. Inh. of Tyngsborough, 9 Cush., 42, 43; Walton +r. 
Green. 1 Carr & P., 621.) 

If. The separation in this case was not an isolated cireum- 
stance, but was essentially one of many and continuing acts, 
and the visits to Messrs. Crosby and Hill were a part of the 


separation. It was then discussed by both parties, and the 
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agreement to pay her $40 a month was then assented to, and 
all said to them on the subject was a part of the res geste. (1 
Greenl. Ev., see. 108; Lund rv. Inh. of Tyngsborough, 9 Cush., 
48: Mitcham v. The State, 11 Ga., 615; Handy v. Johnson, 
5 Md., 450.) 

Itt. The third and fifth questions to Hill were perfectly 
good. Whether his statement and conduct were a part of the 
res geste or not, still they were legitimate testimony as admis- 
sions against him. (1 Greenl. Ev., secs. 169-175.) 

IV. The charge of the court is composed of confusing, if 
not incomplete sentences, and the special instruction asked 
Was necessary to instruct the jury as to the effect of any con- 
sent of plaintiff to the separation. , 

The charge given was calculated to lead them to understand 
that, under certain circumstances of offensiveness, a consent 
by plaintiff was no bar to recovery. (Bast v. Alford, 20 Tex., 
229.) 

V. The charge of the court was calculated to make the jury 
believe that they must find for plaintiff or defendant an aftirm- 
ative verdict on their pleadings, weighing which was true and 
deciding between them. The form of the verdict dictated for 
the defendant was clearly erroneous, and misled the jury. 
(Love e. Wyatt, 19 Tex., 512.) [The charge objected to will 
be found in the opinion.] 

VI. The court had nowhere instructed the jury as to the 
effect of plaintiff’s consent to the separation, or his contributing 
to its continuation by supporting her during her absence, and 
there was evidence sufficient to have submitted this to their 
consideration, notwithstanding the amount excluded. (Smith- 
wick vr. Andrews, 24 Tex., 494; Chamblee v. Tarbox, 27 Tex., 


146.) 


Jones & Garnett, for appellee. 

I. The acts and declarations of the defendant, not made in 
the presence and hearing of plaintiff, are not admissible as 
evidence against him. 
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II. Neither party to a suit will be permitted to manufacture 
evidence in his own behalf, by the introduction in evidence of 
his own acts and declarations, made in his own favor and 
against the opposite party. 

ITT. It is the duty of a witness to state facts, and not deduce 
conclusions or inferences from facts. The answers to the third, 
fourth, and fifth questions to Crosby, and to the first, third, and 
fifth questions to Hill, were properly excluded, because they 


sought the opinion or conclusions of the witness, and not facts. 
(1 Greenl. Ev., sec. 454, p. 507.) 7 

IV. The charge of the court is full and explicit on all mate- 
rial questions made by the pleadings and evidence. It inform- 
ed the jury that the law did not contemplate a separation by 
agreement and consent of parties with a view of obtaining a 
divorce; that abandonment of plaintiff by defendant for three 
years, would not entitle plaintiff to a divorce unless such aban- 
donment was under the circumstances of offensiveness, as 
alleged in plaintiff’s pleadings, and that the law does not allow 
or permit parties to voluntarily separate with a view of bring- 
ing suit for divorce. The charge embraced all the law appli- 
cable to the case, and the special instruction was properly re- 
fused. (Robinson rv. Varnell, 16 Tex., 386; Norvell v. Oury, 13 
Tex., 32; Davis ». Loftin, 6 Tex., 47; Able v. Lee, 6 Tex., 427.) 

V. The charge of the court set out by appellant under the 
third assignment of error was proper and legal, was altogether 
in appellant’s favor, and was not calculated to make the jury 
find their verdict upon the pleadings of either party, except in 
so far as they were supported by the evidence. 

A verdict such as the one dictated by the court would have 
been, in substance and in effect, a verdict for defendant. (Hol- 
lingsworth v. Holshousen, 17 Tex., 47; Case v. Jennings, 17 
Tex., 674; Hubby v. Stokes, 22 Tex., 220; Mills v. Ashe, 16 
Tex., 304; Hassell v. Nutt, 14 Tex., 266.) 


Bonner, Associate Justice.—This suit was instituted by 
appellee, Alexander McGowen, against appellant, Florence C. 
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McGowen, on March 15, 1879, asking a divorce on the ground 
of abandonment for three years. 

The defendant pleaded that the separation between her and 
plaintiff was through plaintiff’s procurement and by his con- 
sent, and under an agreement that plaintiff would pay defend- 
ant $40 a month during the separation, and that she had always 
been willing to return to her husband. 

Verdict and judgment awarding divorce to plaintiff; motion 
for new trial overruled, and defendant has perfected an appeal 
to this court. 

The first error assigned is, that “the court erred in sustain- 
ing the exception of the plaintiff to the questions of defendant 
propounded to the witnesses J. F. Crosby and E. P. Hill, and 
in excluding the said questions and not permitting them to be 
answered.” 

On the trial, witness J. F. Crosby testified that, «a few days 
before the separation, defendant came to him and seemed to 
be in great distress; was crying, and informed him of trouble 
between her and her husband”; and at this point the witness 
was asked the following questions, which were excluded by 
the court: 

‘1. On her coming to you about the disagreement in the 
family, what did she say Judge McGowen told her about leav- 
ing or being permitted to stay at his house ? 

‘2. In her manner and in what she said, did she manifest 
a disposition to quit plaintiff of her own accord, or to remain 
with him if desired by him ? 

“3. Did she tell you that she was on the eve of a separa- 
tion from her husband, to which she was opposed and on which 
he insisted ? 

“4, Did her manner indicate that she was distressed and 
opposed to the separation, or not ¢ 

“5. Did her manner indicate that she was acting under com- 
pulsion and in distress consequent thereto, or that she was vol- 
untarily disposed to do what she said, and what seemed to be 
imminent ? 
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“6. Did you tell her that she should return to her husband, 
and did she seem to be happy to do so, or the contrary a 

Witness E. P. Ifill testitied: “On the evening before the 
separation, as he understood it to have taken place, defendant 
came to his office and stated the trouble in the family; said 
she would bring her husband; that a short while afterwards 
plaintiff came to his office, when he said, alluding to the trouble 
between himself and wife, that there was a necessity that they 
should separate; called his wife Florence; said he did not 
have any complaint against her, but it was necessary they 
should separate, and he would pay her $40 a month; did not 
say Whether the separation was at his instance or not, but ree- 
ognized the necessity.” 

Here the following questions were asked this witness and 
excluded: 

‘1. When defendant came to you and talked about the sep- 
aration, did she seem to be in rreat distress at the separation ¢ 

«2. Did she express a want of consent to the separation, or 
otherwise ? 

«3. Did Judge McGowen, in his interview with you about 
the separation, when brought to vour office by his wife, treat 
the separation as one which he was producing or procuring, or 
one that he was opposing ? 

«5. While you do not recollect the language used by him, 
was the effect of what he said such as to satisfy you that the 
separation was with or against his consent ?’ 

The eighth error assigned is, that “the court erred in ex- 
cluding the third, fourth, and fifth questions asked Mrs, M. II. 
Abb ‘y, as shown in bill of exceptions.” 

Frank MeGowen testified that when appellant decided to go, 
she asked him to carry her to her mother, Mrs. M. Il. Abbey, 
und he did carry her directly from the house of appellee to her 
mother’s house, and left her there. 

Mrs. Abbey testified for defendant, and the following ques- 
tions were asked and excluded: 


“3. When your daughter came home on the evening of the 
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separation, What did she say about her coming home; for what 
Purpose did she Say she had COMe 5 who did she Say sent her, 
or did she say she came of her own accord ? 

“4. Did she, during her separation, state that its inception 
and continuation had a cause; and if so, what did she state 
was the cause; and what did she state about the consent of 
herself or the compulsion of her husband in the matter, if any- 
thing ? 

“5. When your daughter came home, was she in great 
affliction, and did she state what produced her affliction and 
what occasioned her coming home?” 

The above two alleged errors will be considered together. 
It is contended by appellant that the testimony sought to be 
elicited by these questions Was part of the res geste, and should 
have been admitted. 

There was no objection to the form of the questions, or that 
by some of them the conclusion of the witness was sought, but 
in the bill of exception the court states that “the objection to 
the evidence offered and excluded was, that it was not compe- 
tent for a party to introduce his declarations in his own favor, 
thus to manufacture evidence.” 

The distinction between declarations which are objectionable 
as hearsay and those which are admissible as original testi- 
mony, because part of the res UE ste, is often attended with 
much doubt and difficulty, as was most forcibly illustrated in 
the singular instance of disagreement among eminent judges 
in the case of Wright rv. Tatham, 5 Clark & Fin., 670, cited in 
Lund +. Inh. of Tyngsborough, 9 Cush., 44. 

The doctrine is more generally applied to that class of cases, 
like the one now before the court, in which it is sought to 
show the state of mind or the:motives under which any partic- 
ular act is done. 

Mr. Greenleaf says, that “where a person does any act ma- 
terial to be understood, his declarations made at the time of 
the transaction and expressive of its character, motive, or ob- 


ject, are regarded as verbal acts, indicating a present purpose 
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and intention, and are therefore admitted in proof like any 
other material facts.” (1 Greenl. on Ev., see. 108.) 

The doctrine of res geste is based upon the presumption that 
declarations made at the same time with the principal act, 
evoked by it without premeditation, and giving it color and 
character as explanatory of the mind and purpose of the actor, 
are as reliable as the act itself, of which it is a part, and can 
be proved along with it without the oath ofthe party. (Mitchum 
v. The State, 11 Ga., 624.) 

“Tf a declaration has its foree, by itself, as an abstract state- 
ment, detached from any particular fact in question, depending 
for its effect on the credit of the person making it, it is not 
admissible in evidence. Such a declaration would be hearsay. 
* * * But when the act of a party may be given in evi- 
denee, his declarations made at the time, and calculated to 
elucidate and explain the character and quality of the act, and 
so connected with it as to constitute one transaction, and so 
as to derive credit from the act itself, are admissible in evi- 
dence. The eredit which the act or fact gives to the accom- 
panying declaration as a part of the transaction, and the 
tendency of the contemporary declarations as a part of the 
transaction, to explain the particular fact, distinguish this class 
of declarations from mere hearsay.” (Lund v. Inh. of Tyngs- 
borough, 9 Cush., 41.) 

The res ge ste differs according to the circumstances of the 
particular case. It may be embraced within the brief compass 
of time which comprises the duration of the principal act or 
transaction itself, or it may extend over a much longer period 
of time, if the transaction be one of a continuing character. 

As said by the Supreme Court of California, in People v. 
Vernon: “Declarations, to be a part of the res geste, are noi 
required to be precisely concurrent in point of time with the 
principal fact. If they spring out of the principal transaction 
if they tend to explain it—are voluntary and spontaneous, and 
are made at atime so near it as to preclude the idea of de- 
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liberate design—then they may be regarded as contempora- 
neous, and are admissible.” (35 Cal., 51.) 

Thus tested, the declarations, which form part of the r st stn, 
may either precede or follow the act. (Mitchum v. The State, 
11 Ga., 626; Harriman v. Stowe, 57 Mo., 93; Insurance Com- 
pany v. Mosley, 8 Wall., 397; Boothe rv. The State, 4 Tex. Ct. 
of App., 208.) 

To constitute a voluntary abandonment of her husband by 
Mrs. McGowen, in contemplation of our statute, there must 
have been both the physical act of separation and the mental 
act or motive which constituted the intention of abandonment. 
From the very nature of the case, it could not reasonably be 
presumed that the motive would have had its inception at the 
very time of the act. There must have been, as a general rule, 
at least in such cases,a preceding cause, voluntarily conceived 
and nursed or provoked, for a sufficiently continuing time, to 
have fiually culminated in the act of separation. 

Under the circumstances as developed by the testimony, the 
declarations of Mrs. McGowen made but a short time before 
the separation, and in regard to it, and when, as described by 
one of the witnesses, “she seemed to be in rreat distress and 
erying,” made, it may reas mably be interred, to the witness 
as a friend and adviser, we are of opinion, were so much a 
part of the final act of separation, and explanatory of its cause, 
as to have been proper for the consideration of the jury, in 
connection with all the otaner facts and circumstances of the 
case, 

For the same reason, her declarations immediately on reach- 
ing the home of her mother after the separation, and explapa- 
tory of it, should also have been admitted; but not her state- 
ments to this effect made afterwards. (1 Green|. Ev., sec. 108; 
Lund ¢. Inh. of Tyngsborough, 9 Cush., 59, citing numerous au- 
thorities on p. 45; Mitchum v. The State, 11 Ga.,621; Tandy 
“«. Johnson. 5 Md..450: Boothe vr. The State. 4 Tex. Ct. of App., 
208, citing numerous authorities on p. 211.) 


Declarations, if any, made in good faith by her some time 
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afterwards, but within the three years, expressive of a desire 
to return and live with the husband, although they might be 
sufficient, if communicated to him, to change the character of 
her separation from one with intention of abandonment, if 
wrongtul in the first instance, yet would not be admissible as 
part of the res geste. 

The second error assigned was, in effect, that the court erred 
in the general charge to the jury, and in refusing to give the 
special charge asked by appellant. 

The charge of the court was: “To constitute abandonment, 
it is for the plaintiff to show not only a separation, but he must 
show to your satisfaction that the separation began under the 
circumstances as alleged in his pleadings. The law does not 
contemplate a separation by consent and agreement of the 
parties, with a view that by a prolongation of such absence 


for a period long enough to complete a statutory right; for 


unless the abandonment was under the circumstances of otien- 
siveness as alleged in the plaintiff’s pleadings, the law does not 
allow or permit parties to voluntarily separate, with a view of 
bringing suit for divoree. On the other hand, if the proof 
satisfy you that plaintiff has substantially established the alle- 
gations of plaintiff’s pleadings, then find for plaintiff, and ‘find 
for your verdict,” Ke. 

Charge asked and refused: “That if the evidence shows 
that the separation of the plaintiff and defendant was agreed 
upon between them, and was the result either of the expressed 
wishes on his part that she should go home, or of his consent 
to a separation between them, then the defendant did not 
abandon the plaintiff with the offensive intention of abandon- 
ment contemplated by the law.” 

Under this assignment the appellant makes the following 
proposition : 

“The charge of the court is composed of confusing, if not 
incomplete sentences, and the special instruction asked was 
necessary to instruct the jury as to the effect of any consent 
of plaintiff to the separation. 
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“The charge given was calculated to lead them to under- 
stand that under certain circumstances of offensiveness a con- 
sent by plaintiff was no bar to recovery.” 

For certain causes, provided by the statute, divorees may be 
lawfully obtained; yet so guarded was the Legislature in the 
delegation of this power to the courts, to prevent its abuse, that 
such decrees were authorized only “upon full and satisfactory 
evidence.” (Paschal’s Dig... art. 3452; Rev. Stats., art. 2863.) 

Under our statute the jury are not permitted to return a 
general verdict for the plaintiff as in ordinary cases, but sim- 
ply, if proven, that the allegations of the petition are true, 
reserving to the court the power to withhold the divorce if a 
proper and satisfactory case has not been made by the plaintiff. 

Although the jury are required in their verdict simply to 
respond as to the truth of the material allegations in the peti- 
tion, yet it often happens in practice that the court, in the 
application ft thé law to evidenee of the particular case, Is 
required in the charge to explain and construe these allega- 
tions, so as to present the case in its proper legal aspect for 
their consideration. 

To do this, the eourt below in the charge sought to explain 
the circumstances under which a separation would or not, in 
contemplation of law, be such an abandonment as would 
authorize a divoree. 

The charge of the learned judge, however, Was not, in our 
opinion, so sufficiently clear and explicit but that an ordinary 
jury might have inferred that the plaintiff, although consent- 
ing to the separation, was nevertheless entitled to the divorcee. 

To constitute such voluntary separation with intention of 
abandonment, which would authorize a divoree under the 
statute, the plaintiff should have neither caused, procured, nor 
consented to the separation. It should not have been a sepa- 
ration by mutual consent, but should have been a separation 
with intent of abandonment, under circumstances which would 
have amounted to a voluntary desertion upon the part of the 
defendant, without the fault, procurement, or consent of plain- 








668 McGoweEn v. McGowen. [Galveston Term, 1880. 
















tiff, and should have been continued for the length of time 
required by the statute. (Besch v. Besch, 27 Tex., 392; Hare 
v. Ilare, 10 Tex., 355; Bishop on Mar. and Div., title Desrr- 
TION.) 

The charge asked by defendant was intended to embrace 
this view of the statute, and the court erred in refusing to 
give it. 

For this and the other error in refusing to admit the evi- 


dence sought to be introduced by certain of the questions 


asked, in accordance with the doctrine of res q ste us above 
explained, the judgment must be reversed and the cause 
remanded. 

In view of this, we do not express any opinion upon the 
legal effect of the testimony introduced, as sought in one of 
the errors assigned, as we do not wish to embarrass the ease 


upon another trial. Judgment reversed and cause remanded. 
REVERSED AND REMANDED. 
{Opinion delivered March 5, 1880.] 


[Chief Justice MoorE was not present when this case was 
under consultation, nor when the opinion was rendered, and 
therefore took no part in its decision.] 
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ABANDONMENT. 
DIVORCE. 
See statement of case for facts held not sufficient evidence of aban- 
Gonment of homestead. Kessler vy. Draub, 575. 


Al 
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ATEMENT. 

PRACTICE IN DISTRICT COURT, 2, 3. 

A petition filed by the husband to recover damages for the wrong- 
ful killing*of his wife, did not negative the fact that other persons 
were eutitled to damages under the statute, and eontained no alle- 
gation that suit was brought for the benefit of others in interest : Held, 
There being nothing apparent on the record showing the interest of 
others, the objection could not be raised on demurrer. Cotton Press 


Ce. ©. Bradli y. 587. 


ACCIDENT. 
CONTRACT, I. 


ACCOUNT. 
ESTOPPEL, 2. 


ACKNOWLEDGMENT. 
COMMUNITY PROPERTY, I. 
EVIDENCE, 7. 

1. In trespass to try title, the plaintiff, after making affidavit to the 
loss of the original, offered in evidence a certified copy from the rec- 
ords of the proper county of what purported, on its face, to be a deed 
from Henry Millard as attorney in fact for George W. Glasscock. It 
Was authenticated for record by the affidavit of a subscribing witness 
only, as follows, viz.: ‘* REPUBLIC OF TEXAS, county of Milam.—Be- 
fore me, Nathaniel C. Raymond, special deputy for Arthur Eldridge. 
elerk of the County Court of Milam county, for this purpose person- 
ally came and appeared ‘Thomas Dillard, one of the wituesses to thi 
foregoing instrument, who acknowledged his signature as such and 
made oath that he saw George W. Glasscock sign the same as the 
attorney in fact for Henry Millard, for the purposes therein express- 
ed. Given under my hand and seal, there being no seal of office, this 
first day of June, A. D. 1843.—N. C. RayMonD, special deputy foi 
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continued, 
Arthur Eldridge, clerk :** Held, To have been properly excluded. 
Cavit v. Archer, 166. 

2. The certificate of a notary public to a deed signed by the hus- 
band, and which, being formal in other respects, recites that ** they 
severally acknowledged that they had exeeuted and delivered the 
foregoing conveyance as their voluntary act and deed, for the pur- 
poses and considerations therein expressed,” and after r citing the 
privy examination of the wife, states ‘‘she, the said A B, declared 
that she had willingly signed, sealed, and delivered the same, and 
that she wished not to retract it,’ is sufficient. Solver v. Romanet, 
562. 

3. Such a certificate substantially meets the requirem« nts of the 
statute, that the wife shall, in order to pass her interest, acknowledge 
the deed **to be her act.’ (Paschal’s Dig., art. 1063.) Jd. 


» 
DECLARATIONS. GUARDIAN AD LITEM. 
ESTATES OF DECEDENTS. JUDGMENT, 2. 

B. & &, &, 7. LIMITATION, 1, 3. 


DECLARATIONS. 

FRAUD, 8. 

Where there was no evidence affirmatively showing the length of 
time for which notice was given of an administrator’s sale of land, 
and the deed executed to the purchaser did not, by its recitals, show 
the absence of due notice, the court did not err in refusing to charge 
in regard to the question of notice of the sale as affecting the title of 
the purchaser. Johnson v. Richardson, 481. 


ADMISSIONS. 






EVIDENCE; 15. 


ADVANCEMENTS. 







EVIDENCE, 7. 


ADVERSE POSSESSION, 







POSSESSION. 


TRESPASS TO TRY TITLE, 15, 


AFFIDAVIT. 








APPEAL, 13, 14. 
1. The affidavit of an assignee in bankruptey, that ** no property or 
other funds has come into my [his] possession as assignee of ———., 
and that I, the plaintiff herein, as assignee, am unable to give bond 
and security for costs, as provided by law, for the purpose of prose- 
euling my appeal,” is not such an affidavit as is required by article 








INDEX. 


AFFIDAVIT—continued. 
1408 of the Revised Statutes to authorize an appeal without bond. 
Wooldridge v. Roller, 447. 

2. An assignee in bankruptey does not belong to that class of trus- 
tees who are exempted by the statute from giving bond, in order to 
prosecute an appeal. Td. 

3. An affidavit by a party desiring to appeal, that he is ‘* unable 
to pay the costs,’ is not in compliance with article 1401 of the Revised 
Statutes, which reqnires the afflant to ** make strict proof of his ina- 
bility to pay the costs, or any part thereof.’ Jd. 

1, While the affidavit of inability to pay cost, or ¢ 
fors is sufficient if not contested, under article 1401 of the Revised 


Statutes it is only so when made before the county judge where the 


ive security there- 


affiant resides, or before the court trying the cause. Jd. 

5. The aflidavit required by article 1401 of the Revised Statutes to 
entitle a party to appeal without bond and security, cannot be made 
before a notary public. Jd. 

6. See opinion for suggestions of difficulties likely to arise under 
article 1401 of the Revised Statutes, which are stated as a caution to 
parties desiring to appeal without bond, on affidavit of inability to 
pay costs or give security therefor. Td. 


AFFIRMANCE ON CERTIFICATE. 
PRACTICE IN SUPREME CouRT, 15. 
1, See opinion for objections to affirmance of a judgment on certifi- 
cate without reference to the merits, which, in view of facts certitied 
to by the clerk, were held not well taken. Perez v. Garza, 571. 
2. An appellant abandoned his appeal by filing a petition for a writ 
of error on the day when, in compliance with his appeal bond, he 
should have filed the transcript in the Supreme Court. On motion 


of appellee to affirm on certificate the judgment rendered by the court 


below, appellant resisted the affirmance on the ground that he had 
abandoned his appeal: IZel@— e 

1. That the right of the appellee to the execution of his judg- 
ment could not be delayed by sueh means. 

2. The enactment of the statute which authorizes an affirm- 
anee on certificate without reference to the merits, originated in 
the fact that an appellant might formerly, after delaying the col- 
lection of the judgment, decline to prosecute the appeal. 

3. ‘To permit an appellant, after delaying the collection of a 
judgment for nine months by his appeal, then to abandon it, 
and by writ of erfor to stay collection for a twelvemouth louger, 
would be to make a mockery of the law. Jd. 

3. This case distinguished from one in which plaintiff had delayed 
the effort to enforce his judgement, no appeal having been perfected, 
though the delay may have been occasioned by an erroneous belict 
that the appeal had been perfected, In such ease the delay would 
not deprive the defendant of his writ of error. Jd. 
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AGENT. 
MORTGAGE, 8. 


AGREED CASE. 
See directions, under rule 59, for proper practice in preparing an 
agreed case, so that questions of law and of fact may be agreed upon 
und stated separately. Life Insurance Co. v. LePert, 504. 


AGREEMENT. 
CONTRACT. 


ALLOWANCE. 
COMMUNITY PROPERTY, 3, 4, 5. HOMESTEAD, 7. 9. 
ESTATES OF DECEDENTSs, 8&8, 13, LIMITATION, 1, 2, 3. 
14, 15. 


AMICUS CURL. 
A court, on the suggestion of an amicus curice, cannot aet on 
matters which should be presented by exception or plea. Moseby vy. 


Burrow. 396. 


ANCIENT INSTRUMENT. 

PRESUMPTION, 2. 

A paper purporting to be a transfer of a headright claim, dated 
January 9, 1838, was originally written with blank spaces, which were 
afterwards filled up with amounts and names. In the body of the 
instrument the vendor’s name was spelled differently in different 
places, though evidently not written thus by himself. This transfer 
had, at various times, been recognized and acted on by parties claim- 
ing under it until May, 1879, when it was offered in evidenee as the 
basis of title, after showing that it had been found in a place where, 
under the cirgumstances, it might have been reasonably looked for, 
and came from a preper custody, accompanied with the evidence of 
several witnesses, who testified to their belief of the genuineness of 
the signature of the vendor: Held— 

1. That the custom of preparing such transfers in blank was 
so frequent as not to require explanation. 

2. The fact that the vendor’s name was spelled differently in 
different places in the instrument, would not vitiate it. 

3. It was an ancient instrument, and the evidence was sufli- 
cient to support a verdict in favor of its*genuineness. 

4. Though made before the issuance of the headright certifi- 
cate, it took effect on the certificate when granted. 

5. Such a transfer constituted, as against the heirs of the 
vendor, a superior title to the land covered by the headright 
certificate, and which was patented in the name of their ancestor. 
Hollis v. Dashiell, 187. 
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APPEAL. 

AFFIRMANCE ON CERTIFICATE. PRACTICE IN SUPREME COURY, 

CONSTITUTIONAL LAW, 8, 9, 10. 9, 13. 

INTERVENOR, 2. 

1. ‘The transcript of a cause was, by order of the Supreme Court, 
permitted to be filed after the expiration of the time allotted to the 
assigument to which the cause belonged, and when counsel for appel- 
lees were not attending the court. Ata subsequent term of the court, 
and in proper time for causes returnable at that term, appellees moved 
to dismiss the appeal for insufficient appeal bond: /Held 

1. That as the transcript was filed after the assignment, appel- 
lees had no opportunity to file their motion in the time required 
by rule 8. Their failure to do so could not be considered as a 
waiver of even formal objections to the bond, under the terms of 
rule &, 

2. Appellees were not concluded by the action of resident coun- 
sel, who, at a former term, after the assigument had passed, in 
the absence of appellees’ counsel, assumed to represent them and 
consent to a continuance of the cause. loward vy. Malsch, 60. 

2. Overton v. Terry, 49 Tex., 777, approved, Id. 

3. The filing by an appellee of a certificate for affirmance, will 
not estop him from afterwards attacking the appeal bond for insuffi- 
cieney, after appellant has filed the transcript under leave from the 
court. Jd, 

4. See opinion for appeal bond fatally defective because of misde- 
scription of the judgment appealed from. Jd. 

d. The faet that a cause is continued to carry into effect a judgment 
Which finally settles and adjusts all matters involved in the suit, will 
not prevent an appeal. Gaston v. Boyd, 282. 

6. ‘The affidavit of an assignee in bankruptey, that **no property or 
other funds has come into my [his] possession as assignee of ———. 
and that I, the plaintiff herein, as assignee, am unable to give bound 
and security for costs, as provided by law, for the purpose of prose- 
cuting my appeal,’’ is not such an affidavit as is required by article 
1408 of the Revised Statutes to authorize an appeal without bond. 
Wooldridge v. Roller, 447. 

7. An assignee in bankruptcy does not belong to that class of trus- 
tees who are exempted by the statute from giving bond, in order to 
prosecute an appeal, Jd. 


is **unable to 


8. An affidavit by a party desiring to appeal, that he 
pay the costs,’ is not in compliance with article 1401 of the Revised 
Statutes, which requires the affiant to “make strict proof of his 
inability to pay the costs, or any part thereof.”? Jd. 

9. While the affidavit of inability to pay cost, or give security there- 
for, is sufficient if not contested, under article 1401 of the Revised 
Statutes it is only so when made before the county judge where the 
affiant resides, or before the court trying the cause, Jd. 

10. The affidavit required by article 1401 of the Revised Statutes to 

43 
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APPEAL—continued. 


entitle a party to appeal without bond and security, cannot be made 
before a notary public. Jd. 

11. See opinion for suggestions of difficulties likely to arise under 
article 1401 of the Revised Statutes, which are stated as a caution to 
parties desiring to appeal without bond, on affidavit of inability to 
pay costs or give security therefor. Id. 

12. When the brief of appellant fails to subjoin to each assignment 
of error or proposition relied upon for reversal of the judgmeut, a brief 
statement, in substance, of such proceedings contained in the record 
as are necessary to explain and support such assignment and proposi- 
tions, Without intermingling such statement with arguments, reasons, 
conclusions, and references, the appeal may be dismissed. Wallis v. 
McManus, 534. 

13. See statement of ease for an affidavit which would sufficiently 
excuse delay in filing the transeript. Warren v. Wooters, 568. 

14. The affidavit required of a party wishing to appeal without giv- 
ing bond, that he is unable to pay the cost, or any part thereof, or to 
give security therefor, must be made before the county judge of the 
county where the affiant resides, or before the court trying the ease. 
A jurat to such an affidavit, attested by the clerk of the court trying 
the cause, after the adjournment of the term, is not sufficient. Jd. 

15. The law recognizes no limitation on the right of appeal given by 
the Constitution to the County Court from a judgment of a Justice’s 
Court, when the amount of the judgment exceeds $20. Pevito v. 
Rodge rs, OS1, 

16. An appeal lies to the Court of Appeals from a judgment of the 
County Court dismissing an appeal from a Justice’s Court, where the 
amount of the judgment was for more than 820; and where the civil 
jurisdiction of the County Court has been transferred to the District 
Court, an appeal lies, under like circumstances, to the Supreme Court. 
Td, 

17. ‘The limitation imposed by section 16 of article 5 of the Consti- 
tution, on appeals from the County Court in causes appealed from 
a Justice’s Court, applies only when there has been a trial de novo on 
the merits, and the recovery was less than $100. Jd. 

18. The jurisdiction of the Supreme Court is not limited, in the Con- 
stitution or statutes enacted in pursuance thereof, by the amount of 
the judgment appealed from. Its jurisdiction is coéxtensive with the 
limits of the State of all judgments in civil eases of which the District 
Courts have original or appellate jurisdiction. Jd. 

19. In the absence of proof that the name of one party recited in 
the body of an appeal bond, as a surety, (but whose signature does 
not appear to the bond,) was placed in the body of the bond by him- 
self or by his authority, the approval of the oflicer before whom the 
bond was executed will not validate it. The mere recitation of the 
names of sureties in the body of an appeal bond, is not, of itself, 
sufficient to bind those whose names are thus recited. Jd. 
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INDEX. 


APPEAL BOND. 
APPEAL, 1, 2, 3, 4. 
1. An independent executor, who appeals from a judgment of the 
District Court, as such, for the benefit of the estate he represents, is 
4 not required to execute a statutory appeal bond. Buttlar vy. Davis, 74. 

2. An appeal bond executed by an independent executor, as such, 
in a suit prosecuted or defended by him for money or for property 
for the use and benefit of the estate represented by him, is not a 
statutory bond upon which the Supreme Court can enter judgment 
as in ordinary cases of appeal. Jd. 

3. Tucker v. Anderson, 25 Tex. Supp., 158, approved. Jd. 

4. The case of Battle v. Howard, 13 Tex., 345, discussed. Jd. 

5. A bond, filed as an appeal bond, which fails to bind the obligors 
for the payment of all the costs which have accrued in the court 
below, or which may accrue in the appellate court, and which fails 
to stipulate for the payment of ‘tall such damages as”? the appel- 
late court **may award against”? the appellant, is neither a cost bond 
nor a supersedeas bound; and the stipulation in the bond to perform 
the judgment, sentence, or decree of the Supreme Court is not, of 
itself, sufficient. Reid v. Fernandez, 379. 

6. When the conditions of a statutory bond are clearly and defi- 
nitely stated in the law, if the bond does not literally follow the 
statute, it must fully aud clearly embrace all the conditions prescribed 
by it. Jd. 

7. See construction of the statute regulating appeal bonds, and the 
suggestion that a more strict observance of its provisions will be 
exacted. Jd. 


APPROVED CASES. 
CASES APPROVED. 


ARBITRATION, 
COMMISSIONERS OF APPEALS, 1, 2, 3. 


ARGUMENT OF CAUSE. 
PRACTICE IN Disrricr Court, 15. 


ASSIGNEE IN BANKRUPTCY. 
AFFIDAVIT, 1. 
APPEAL, 6, 7. 
1. The sale by an assignee in bankruptey is not rendered void, as 





to the interest of the bankrupt, by reason of a failure to make an 
adverse claimant a party to the proceedings of sale. Pope v. Daven- 
port, 206. 

2. When a sale was made by an assignee in bankruptcy of the 
bankrupt’s interest, without notice to an adverse claimant, and the 
sale for that cause was not made to the best advantage, the adverse 
claimant whose interest was not affected could not complain. Jd. 
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ASSIGNEE 


ASSIGN MEN'T 


INDEX. 


IN BANKRUPTC Y—continued. 
3. Under section 5046 of the Revised Statutes of the United States, 


the assignee in bankruptey had the same right, title, power, and au- 


thority to sell, manage, and dispose of the property and estate of the 
bankrupt, as the bankrupt might or could have had if no assignment 


Id. 


had been made. 














OF 
JUDGMENT, 7. 
PRACTICE IN DISTRICT COURT, 19. 





ERRORS. 


1. An assignment of errors in the following terms, viz., ** The court 
erred in refusing the defendant a new trial for the reasons given in 
said motion,” or, ** The court erred in not giving the several special 
charges to the jury asked by the defendant,”’ is not such a distinet 
specification of the grounds of error relied on as is contemplated by 
the statute and required by rule 34 0f the Supreme Court. Pearson 
Vv. Flanagan, 266. 

2. The rules of court discussed, and the fact announeed. that an 
examination of the record, to ascertain what was intended to be 
reached by a general assignment of errors, often required more time 
than did the decision of the points involved, after they had been dis- 
covered. ‘The rules of court were, among other things, intended to 
relieve the Supreme Court only of unnecessary labor, thus enabling 
the court to decide a greater number of causes during a term, and 
to relieve the crowded condition of the docket. Jd. 

3. Each error assigned should contain a distinet ground for the 
reversal of the judgment, with the specification of the reason why it 
should be reversed, and should be copied or substantially stated in 
the briefs. Jd. 







IGNOR AND 
LAND, 1. 
PURCHASE-MONEY, 2. 





ASSIGNEE. 


ATTACHMENT. 


ACKNOWLEDGMENT. 

JURISDICTION, 7. 

So much of the opinion in 37 Tex., 88, as stated that ‘*the prop- 
erty attached had passed to the receiver; it was no longer the property 
of the plaintiff in error, and the levy of the attachment on it was 
void,”? was obiter dictum. Moseby v. Burrow, 396. 


THENTICATION. 


ACKNOWLEDGMENT. POWER OF ATTORNEY, 1. 
EVIDENCE, 13. SURVEY, 3. 


In Mareh, 1874, the district clerk was an officer before whom a 
claim against an estate could have been authenticated. Swift v. 
Trotti, 498. 











INDEX. 


AWARD. 
COMMISSIONERS OF APPEAL, 3. 


BADGES OF FRAUD. 
FRAUD. 1, 8. 


BANKRUPT. 

1. Under seetion 5046 of the Revised Statutes of the United States, 
the assignee ‘in bankruptey had the same right, title, power, and 
authority to sell, manage, and dispose of the property and estate of 
the bankrupt, as the bankrupt might or could have had if no assign- 
ment had been made. Pope v. Davenport, 206. 

2. The sale by an assignee in bankruptey is not rendered void, as 
to the interest of the bankrupt, by reason of a failure to make an 
adverse claimant a party to the proceedings of sale. Jd. 

3. When a sale was made by an assignee in bankruptey of the 
bankrupt’s interest, without notice to an adverse claimant, and the 
sule for that cause was not made to the best advantage, the adverse 
Claimant whose interest was not affected could not complain. Jd. 

1, The assignee in bankruptcy had the power to sell the interest of 
the bankrupt in property to which there was an adverse claim, with- 
out making the adverse claimant a party; but the sale would be 
Without prejudice to his interests. Pearson v. Hudson, 352. 

5. The courts of one State cannot make a decree ordering the con- 
veyance of land situated in another State which will be recognized 
as valid by the courts of the State in which the land is located; and 
the same principle applies to the assignment by order of a Bankrupt 
Court in one State of land situate in another State. Vos by v. Bu 


row, 396. 


BON A-FIDE PURCHASER. 
INNOCENT PURCHASER. 


BOND. 
STATUTES CONSTRUED, 23, 24, 25. 
STATUTORY BOND. 
A statutory bond on which summary judgment may be taken with- 
out notice to the sureties, must, to be valid, substantially conform 
to the statute. Haile y. Oliver, 448. 


BOUNDARY. 
CERTAINTY. 

BREACH OF COVENANT. 
COVENANT, 1, 2, 3. 
LESSOR AND LESSEE, 1, 2. 

BRIEFS. 

1. When the brief of appellant fails to subjoin to each assignment 
of error or proposition relied upon for reversal of the judgment, a 











































BRIEFS—continued. 


CASES APPROVED. 
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§ INDEX. 


brief statement, in substance, of such proceedings contained in the 
record as are necessary to explain and support such assignment and 
propositions, without intermingling such statement with arguments, 
reasons, conelusions, and references, the appeal may be dismissed. 
McManus v. Wallis, 534. 

2. A brief should be so made as to enable the court to decide the 
case upon it, without reference to, or an examination of, the transcript. 


Id. 


MECHANIC’S LIEN, 6. 

1. Overton ev. Terry, 49 Tex., 777, approved. Howard v. Malsch, 60. 

2. ‘Tueker v. Anderson, 25 Tex. Supp., 158, approved. Buttlar v. 
Davis, 74. 

3. Grooms v. Rust, 21 Tex., 219, and Mead v. Randolph, 8 Tex., 
196, approved. Hast Line & Red River Railroad Co. v. Garrett, 133. 

1. Reeves v. Petty, 44 Tex., 249, and Green v. Crow, 17 Tex., 188. 
reaffirmed. Horn v. Arnold, 161. 

5. Bloom v. Burdick, 1 Hill, (N. Y..) 148. and Porter's Heirs v. 
Robinson, 3 A. K. Marsh., 253, approved. ellis ve Dashiell, 187. 

6. Robertson’s Administratrix v. Paul, 16 'Pex., 472; Terry v. Terry, 
39 Tex., 3138; Mayman ve. Reviere, 47 Tex., 357; McLane v. Paschal, 
17 'Tex., 370, approved. Abuey v. Pope, 288. 

Pe Scogius v. Perry, 46 ‘Tex., 113, reaffirmed. Donley v. Wiggins. 
301. 

8. Johnson v. Eldridge, 49 Tex., 522, approved. Snider v. 1. & G, 
N. R. R. Co., 306. 

9. Duty v. Graham, 12 'Tex., 487; Ross v. Mitchell, 28 Tex., 150; 
and Perkins v. Sterne, 23 Tex., 561, approved. Blackwell v. Barnett. 
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10. Wright v. Faweett, 42 Tex., 203: Rogers vr. Johns, 42 Tex.. 
339: and ex-part Towles, 48 Tex., 413, approved, Williamson v. 
Lane, 235. 

11. Burleson v. Burleson, 28 Tex., 410, approved. Sfovell vy. Car- 


michael, 383. 


12. Keyes v. Railroad Co., 50 Tex., 174, approved. Hermann vy. 
Re ynolds, 391, 

13. Greneaux v. Wheeler, 6 Tex., 515, reaffirmed. Alstin v. Cun- 
diff, 453. 

14. ‘Taylor v. Bonlware, 17 Tex., 77, and Wood v. Wheeler, 7 Tex.. 


13. approved, Kessler v. Draub. D7). 


CASES DISCUSSED. 









1. Battle v. Howard, 13 Tex., 345, discussed. Buttlar v. Davis, 74. 
2. Fisk v. Wilson, 15 Tex., 480; Ware v. Bennett, IS Tex., 794: 
and Sprague v. Ireland, 36 Tex., 657, discussed. Blackwell vy. Bar- 


326. 
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CASES DISTINGUISHED. 
AFFIRMANCE ON CERTIFICATE, 3. 
1. Distinguished from Stewart v. Mackey, 16 Tex.. 56; Brewer vc. 
Wall, 23 Tex., 385: and Cross ¢. Evarts, 28 Tex., 
Elliott, 151. 
2. Ihe ease of Peiser v. Peticolas, 50 Tex., 638, distinguished from 


523. Campbell v. 


this ease. Crow v. Red River County Bank, 362. 

3. Distinguished from Johnson v. Newman, 43 Tex., 628. Her- 
mann Vv. Reynolds, 391. 

$. Distinguished from Mann ve. Faleon, 25 Tex., 271. Webster vy. 
Mann, 416. 

5. Distinguished from Mitchell v. Runkle, 25 Tex. Supp., 132. Wil- 
liams v. Ball, 603. 


CASES OVERRULED. 
OBITER DICTUM. 


CERTAINTY. 

DESCRIPTION, 2, 3. 

ESTATES OF DECEDENTS, 11. 

HUSBAND AND WIFE, 3. 

A bond deseribed land as follows, viz.: “*Two hundred acres of 
land, it being a part of the tract which I bought of Charles Vinzent,. 
lying about one mile east of Mount Enterprise ; said two hundred acres 
to be run off of the south end of said traet next to John Salmons, and 
extending across said south end: Held, That the bond was not on 
its face void for insuflicient description, as the land might be iden- 


titied by the aid of extrinsic evidence. Rainbolt vy. March, 246. 


CERTIFICATE. 
PRIVY EXAMINATION, 2. 
SUATEMENT OF FACTs, 6. 


CERTIFICATE FOR AFFIRMANCE., 
AFFIRMANCE ON CERTIFICATE, 
APPEAL, 3. 

The filing by an appellee of a certificate for affirmance, will not 
estop him from afterwards attacking the appeal bond for insuffi- 
ciency, after appellant has filed the transeript under leave from the 
court. Howard v. Malsch, 60. 


CHARGE OF COURT. 
FACT CASES, 6. NOTICE, 2. 
FRAUD, 8. POWER OF ATTORNEY, 2. 
INADEQUACY OF CONSIDERATION, 5. 
1. A charge of the court which in terms assumes the existence of a 
controverted fact as the predicate for law announced by the charge, 
iserroneous. H. & T. C. R. R. Co. vy. Nixon, 19. 











: PEL OO ALOE | AI OOS LT LE LOL LL LAL ELL = 


nn a ER RRR A GSES SANE MEE SRA Se Sn A ee Ef RR 






680 INDEX. 































CHARGE OF COURT 
2. It is the duty of the court to give definite instructions to the jury 


( ontinee d. 


as to the true measure of damages to which a plaintiff may be entitled 
under the issnes and facts of the partieular ease. Jd. 

3. See instructions, given on contributory negligence, held subject 
to criticism, but not sufticient to require reversal of the case. Td. 

ft. See charge of court held defective, in not clearly defining the 
statute, it not clearly expressing the meaning of the statute as applied 
to the faets: which is, that the failure to ring the bell was negligenee, 
and if by reason thereof the deceased was not aware of the approach 
of the train, and the injury resulting from this negligenee was the 
proximate cause, then defendant was liable. Jd. 

5. Although a charge of the court may be objectionable, in a civil 
case the error will not be sufficient to require the reversal of the judg- 
ment, if the attention of the court was not called to the error, either 
by exeeption or by asking a proper charge. 7’. & P. R. R. Co. v. 
Casey, 112. 

6. The failure of a sheriff’s fee-book to show a ch ive for service 
of citation, is more in the nature of a negative presumption or in- 
ference of fact, legitimate in argument before the jury, than a pre- 
sumption of law, proper, as such, to be given in the charge; and a 
charge which, in effect, gives the same legal effeet to the negative 
presumption arising from the want of such entry in the fee-book, as 


the affirmative return on the citation itself, that it had been served, 





is error. Randall v. Collins, 435. 

7. The judge should not erase and interline a charge asked on 
the trial of a cause without the consent of the attorney who presents 
it. If he desires to give the charge asked in a qualified form, he 
should pass on the charge as presented, and give it, or not, in a quali- 
tied form, as a special and distinet charge. Cotton Press Co. v. Brad- 


ley, 587. 


CHILDREN. 
HOMESTEAD, 5, 7, 8. 


CITIES AND TOWNS. 

‘The charter of the city of Laredo, granted in 1848, authorized the 

mayor and aldermen to sell and dispose of any property of the city 

for the benefit thereof. Under this charter, an ordinance was passed 

authorizing the mayor to ‘sell city lots,’? and another authorizing 

him to sell **lot or lots,’ ** block or blocks” of the city. The mayor, 

Refugio Benavides, executed, October 13, 1875, a deed conveying **ten 

lots, number —— in block number ——,” describing land belonging 

to the city, fronting the river, and which had been always used by 

the public, upon which the purchasers established a ferry. The land 
described had never been laid off in lots or blocks: JZedd 

1. That the power of the mayor to sell was limited to property 

Which had been laid off into lots or blocks. 
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CITIES AND TOW NS—continued. 

2. 'Tosay that the mayor, by calling in the deed for the number 
of lots which the land sold by him would make, if surveyed into 
lots, could make a valid sale of the land, lacks even plausibility 
for its support. 

3. A subsequent resolution of the city council, to the effect 
“that it is the opinion of this corporation that the intent of the 
parties to said deed was to convey ten lots on said river front, in 
accordance with the survey,”’? &e., did not validate the convey- 
nee. 

4. Such aresolution does not show that the council intended to 
ratify, or supposed that it had ratified or confirmed, the unauthor- 
ized act of the mayor. City of Laredo vy. Macdonnell, 511. 


CITY CHARTER. 
| CITIES AND ‘TOWNS. 


CLAIMS AGAINST ESTATES. 
EQUITABLE RELIEF, 2. 
ESTATES OF DECEDENTS, 1, 3, 4, 5, 6, 7, 13, 14. 
LIMITATION, 6, 
In Mareh, 1874, the district clerk was an officer before whom a 





Claim against an estate could have been authenticated. Swift v. 


Ti otti, 19S, 


COLLATERAL PROCEEDING. 
EXECUTION SALE, 1, 2. PRACTICE IN DIsrRicr COURT, 3. 
JUDGMENT. 1. PURCHASER, 3. 
JURISDICTION, 19. 
1. ‘Title derived by purchase at execution sale under a judgment of 
a justice of the peace, was attacked in a collateral proceeding, and the 
defendant in the judgmeut was permitted to testify that he was not, 
in faet, served with process in the proceeding under which the land 
was sold: Held, The evidence showing that the defendant in the judg- 
ment was aware of its rendition at the time, and took no steps to set 
it aside, and though aware of the execution and levy, interposed no 
objection to the validity of the judgment, the court did not err in 
holding the evidence insufficient to overturn the presumption in favor 
of the validity of the judgment. Williams vy. Ball, 603. 
2. See opinion for facts held insufficient, in a collateral proceeding, 
to establish a fatal variance between an execution and judgment, 


affecting the rights of a purchaser at execution sale, Jd. 


COMMISSIONERS OF APPEALS. 
1. The act to create a commission of arbitration and award and to 
define the duties thereof, and to make appropriation to pay the sala- 
ries of the judges thereof, approved July 9, 1879, is constitutional and 


valid, in so faras it creates said commission and authorizes it to report 
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COMMISSIONERS OF APPEALS—continued. 


its conclusions or awards in the cases referred to it. JZenderson v. 
Beaton, 29. 

2. In regard to the tribunal Known as the **Coumissioners of Ap- 
pe: 


the following conelusions are reached by a majority of this court : 


Is for the State of Texas,’ created by act approved July 9, 1879, 


Ll. The commission is not a court, because it acts only by con- 
sent of both parties, and even then is without jurisdiction to 
render, or power to enforee, a judgment, 

2. It has no jurisdiction, for consent cannot give jurisdiction. 

3. It is but a board of referees or arbitrators, provided to facili- 

tate the adjustment of litigated cases pending in the courts of 

last resort, 
f, It deprives no eitizen, against his will, of the right to go 

With his appeal to courts of last resort created by the Constitution, 

+. Its opinion settles no law, but affeets only the particular case 
referred to it. Jd. 
3. ‘The award of the commissioners of appeal will be entered up as 
the judgement of the court to which it is returned, like other judg- 
ments by consent, subject to be examined by the court to ascertain 


if it is such a judgment as the court may properly enter. Jd. 


COMMUNITY PROPERTY. 


HUSBAND AND WIFE, 1, 2. 

1. Ina suit by the heir of the mother to reeover lands from the 
vendee of the father, in which it was claimed that the community 
interest of the mother liad descended, the defendaut offered in evi- 
dence a written acknowledgment of the heir, joined by her husband, 
setting forth a donation and transfer from the father to her of certain 
other lands, valued at $5,760.75, as an advance to her as an heir of 
his estate, and granting in consideration thereof ‘this acquittance 
and release to the estate of her said father to the extent of said 
$5,760.75 °°: Held— 

1. The evidence was properly admitted. It being shown that 
the father had sold by warranty deed the lands sued for, and 
Which were claimed as having belonged to the mother, the testi- 
mony Was relevant as tending to show that it was an advancement 
to plaintilY for which she could be ealled to account. 

2. The fact that the plaintiff had not been examined privils 
and apart from her husband, when acknowledging the instru- 
ment, Was nmaterial, since the statute relates only to a ‘deed 
or other writing purporting to be a conveyance,” and not to an 
acknowledgment like the one being considered. French v. Strum 
berg, 92. 

2. A deed expressing a valuable consideration which conveys land 
toa married woman, imposes no obligation on a purchaser from her 
husband to inquire whether there were equities between the husband 
and wife with regard to the property, and there seems to be no reason 
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COMMUNITY PROPERTY—coniinued. 


why the same principle should not apply to sueh sales made after her 
death. Td. 

3. The community interest of the wife in land vests on her death 
in her children, and if the surviving husband afterwards marries anc 
dies, leaving a second wife surviving him, such interest is not subject 
to sale as a part of his estate for the purpose of raising an allowance 
for his widow and minor children, including those of the second mar- 
riage. Tiemann vy. Robson, 411. 

ft. The purchaser at a sale ordered for such a purpose, acquires no 
title to the community interest in the land sold, which was inherited 
by the children of the first wife. Jd. 

5. Minor heirs of the first wife, who had received a portion of the 
nllowanee made for the benefit of themselves and the second wife, 
Which was paid out of the proceeds of the sale of their community 
interest in land inherited from their mother, would not be thereby 
estopped from recovering such land, it being shown that there were 
assets of the estate properly applicable to the payment of the allow- 
anee, Ld, 


COMMISSIONS. 


GUARDIAN AND WARD, 6. 


COMPOUND INTERES!. 


GUARDIAN AND WARD, 3, 5. 
INTEREST. 


CONDITION, 


COVENANT, I. 


CONDITIONAL SALE. 


1. In determining whether a conveyance absolute on its face, with a 
Written agreement for repurchase signed by the parties, is a mortgage 
or a conditional sale, reference must be had to the inquiry, whether 
the relation of creditor and debtor continues to exist. If it does, it 
is a mortgage; otherwise, a conditional sale. Alstin v. Cundiff, 453. 


o 
= 


vreement is 


«2. When a deed is executed, and a contemporaneous a 
signed by the parties for a reconveyance on payment of a sum stip- 
lated, there being nothing on the face of the papers to determine 
whether the transaction was a mortgage or a conditional sale, and 
extraneous evidence is resorted to, the question should be decided by 
the jury under instructions, and not by the court, Where the two 
instruments are of the same date, and there is no other evidence of 
the true intention of the parties, the court may construe the instrtu- 
ments and eharge on their legal effeet. Jd. 


CONSENT. 








JUDGMENT, 2. 
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CONSIDERATION, 
PLEADING, 3. 
PURCHASE-MONEY, 1. 


ea Bers = 





As against prior equities of third parties, a preéxisting debt is a 





sufficiently valuable consideration to support a conveyance of land 





























to one who has no notice of the prior equities, where the original 


> 


indebtedness is given up and canceled. Alstin vy. Cundiff, 453. 


‘ CONSTABLE. 
i 
SERVICE. 


CONSTITUTIONAL LAW. 

CONTESTED ELECTION. 

LAND CERTIFICATE, 7. 

LIEN, 6. 8. 

1. The aet to ereate a commission of arbitration and award and to 
define the duties thereof, and to make appropriation to pay the sala- 
ries of the judges thereof, approved July 9, 1879, is constitutional and 
valid, in so far as it creates said commission and authorizes it to report 
its conclusions or awards in the eases referred to it. Henderson v. 
Beaton, 29. 

2. In regard to the tribunal known as the *“* Commissioners of Ap- 

peals for the State of Texas,’’ created by act approved July 9, 1879, 


the following conclusions are reached by a majority of this court : 


f 1. The commission is not a court, because it acts only by con- 
I sent of both parties, and even then is without jurisdiction to 
| render, or power to enforce, a judgment. 

2. It has no jurisdiction, for consent cannot give jurisdiction. 

4 3. Itis but a board of referees or arbitrators, provided to facili- 


tate the adjustinent of litigated cases pending in the courts of 
last resort. 

f. It deprives no citizen, against his will, of the right to go 
with his appeal to courts of last resort created by the Constitu- 





tion. 
5. Its opinion settles no law, but affeets only the particular 
H case referred to it. Jd. 


: 3. ‘The award of the commissioners of appeal will be entered up as 
the judgment of the court to which it is returned, like other siude- 
| ments by consent, subject to be examined by the court to ascertain 
inh if it is such a judgment as the court may properly enter. Ji. 

1. $. Under seetion 22 of article 8 of the Constitution of 1845, forced 
| sales of the homestead were so absolutely prohibited as to render 
them invalid and ineffeetual, in aud of themselves, without further 

act of the parties, to convey any legal right. Campbell vy. Elliott, 151. 

5. Under the present Constitution, no mortgage, trust deed, or 
other lien on the homestead can be valid except for purchase-money, 
i | whether executed by the husband, or by the husband and wife 


jointly ; and every pretended sale of the homestead involving any 


Id. 


condition of defeasanee is void. 
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CONSTITUTIONAL LAW—continued. 
6. The act of November 29, 1871, entitled ** An act supplemental 


to an act in relation to the survey and return of genuine land certifi- 


eates, passed April 25, 1871,’? was not violative of sections 17 and 18 
of the Constitution of 1869. Snider vy. I. & G. N. R. P. Co., 306. 

7. ‘The act of November 29, 1871, relating to the survey and return 
of land certificates, neither revived nor amended the act of April 25, 
IS71, entitled ** An act in reference to the location, survey, and re- 


turn of genuine land certificates.”’? The legislation in each act oper- 


ated upon different states of fact and conditions. Jd. 

8. Under the Constitution of 1876 and the laws in force, a writ of 
injunction not being a process necessary to enforce the jurisdiction 
of the Supreme Court, could not be issued by that tribunal, as an 
original writ, to restrain a party litigant during the pendeney of an 
appeal, City of Laredo vy. Martin, 5AS. 

9 The jurisdiction of the S ipreme Court being appell ite ouly, it 
has not been invested by the Constitution with such general powers 
as would enable it to protect parties litigant from damage during the 
pendeney of an appeal. Id, 

10. Though the Constitetion provides that appeals may be allowed 
from interlocutory judgments of the District Court in such eases and 
under such regulations as may be provided by law, no appeal lies from 
the action of a district judge refusing an application for injunction, 
if the same could be regarded as an interlocutory Judgment.) in the 
absence of a statute regulating the proeeeding. Jd. 

ll. The right to establish a ferry was conferred on the city of Laredo 
prior to 1780, in the ** Vicita-General,”? at the foundation of the eity, 
under which the city established and operated a ferry continuously 
Held, That the right of the city to maintain and control the ferry was 
not abrogated or annulled by the Constitution and laws when its 


inhabitants came under the government of Texas. Jd. 


CONSTRUCTION. 

COVENANT, 3. LESSOR AND LESSER, 3. 

DEED, 3. PRACTICE IN DISTRICT COURT, 16. 

The right to establish a ferry was conferred on the city of Laredo 
prior to 1780, in the ** Vicita-General,”’ at the foundation of the city, 
under which the city established and operated a ferry continuously : 
Held, Vhat the right of the city to maintain and control the ferry was 
not abrogated or annulled by the Constitution and Jaws when its 
inhabitants came under the government of Texas, City of Laredo 
v. Martin, 548. 


CONSTRUCTION OF STATUTES. 

STATUTES CONSTRUED. 

1. Seetion 14 of article 12 of the Constitution of 1869 did not change 
the common-law rule of construction of statutes of limitation. It 
simply extended the time within which, under previous statutes, 
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CONSTRUCTION OF STATUTES—continued. 


married women, infants, and insane persons had the right to sue, 
French v. Strumb: rg, 92. 

2. While the power of the State to divest a city of its franchise to 
operate a ferry obtained under the laws of the former government 
might not be disputed, it will not be held to have done so by impliea- 
tion, but it must clearly appear that it was the purpose and intent of 
the State to divest the city of the franchise, before it will be held to 
have done so. City of Laredo v. Martin, 5ASs. 

3. A general law does not repeal a special law by implication, 
though both relate to the same subject-matter. Jd. 


CONSTRUCTION OF WRITTEN INSTRUMENTS BY COURTS. 


PRACTICE IN DISTRICT COURT, 16. 


CONSTRUCTIVE NOTICE. 


JUDGMENT LIEN, 4. 
NOTICE, 1, 2. 


CONTESTED ELECTION. 


1. ‘The Supreme Court can only exercise jurisdiction on appeal over 
proceedings which involved the determination of one of the enu- 
merated subjects of which the Constitution gives the District Court 
jurisdiction, (Const., art. 5, see. 3.) Williamson y. Lane, 335. 

2. The contest of an election authorized by the act of May 8, 1873, 
regulating contested clections, and the act to amend the same, ap- 
proved July 20, 1876, (Gen, Laws, 13th Leg., p. 67; Gen. Laws, 15th 
Leg., p. 70,) cannot be held to be either a ‘suit, complaint, or plea’ 
in the sense in which those words are used in section 8 of article 5 of 
the Constitution. Jd. 

3. ‘The right to an elective office results from the legally-expressed 
choice of a majority of the electors; but how that choice is to be 
expressed and ascertained, is a matter of legislative discretion and 
determination. Jd. 

!. There is a broad distinetion between a suit for an office and a 
mere contest of the election as declared by the officer to whom the 
duty of certifying the fact is primarily intrusted. In one case, the 
immediate right of the plaintiff to the office and its fees and emolu- 
ments is the purpose and direct subject-matter of the suit; while in 
the other, the right to the office may result as a consequence from the 
contest, but is not its primary object, and may not follow from it 
although the contestant may prove suécessful. Jd. 

5. The act of May 8, 1873, regulating contested elections, and the 
act to amend the same, approved July 20, 1876, (Gen, Laws, 13th 
Leg., p. 67; Gen. Laws, 15th Leg., p. 70.) contemplated and author- 
ized a contest of an election, and not a suit for the office. Jd. 

6. Contests of eleetion are authorized, by the acts above referred 
to, in the District Courts, for all district and county offices, irrespective 
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CONTESTED ELECTION —continuned. 
of their value; while to maintain a suit, the office sued for must be of 
the value of at least 8500. Jd. 

7. Wright v. Faweett, 42 Tex., 203: Rogers v. Jolins, 42 Tex., 339; 
ex-parte Towles, 48 ‘Tex., 413, approved. Id. 

8. The determination of the result of an election is not a matter 
pertaining to the ordinary jurisdiction of the law in courts of justice. 
It is in the nature of a politieal question, to be regulated, under the 
Constitution, by the political authority of the State. Jd. 

9. Since the jurisdiction of the Supreme Court is, by the present 
Constitution, limited to ** civil eases of which the District Courts have 
original or appellate jurisdiction,’ the contest of election not being 
a civil suit, it follows that jarisdiction of such contests cannot be 
conferred upon the Supreme Court without disregarding an express 


and positive restriction of the Constitution, Jd. 


CONTINUANCE. 

1, See statement and opinion for facts, pleaded in an amended peti- 
tion, which. considered with reference to the original cause of action. 
entitled the defendant to a continuance on the ground of surprise. 

See the statement of the case for an application for continuance which 
excused the statutory diligence required to proenre testimony. C. & 
M. R. R. Co. v. Henning, 166. 

2. The absence of a female witness is no cause for econtinnanee, 
When no proper diligence has been used to procure her evidence by 


Ceposition. Cotton Press Co. v. Bradl ys DS7. 


CONTRACT. 

DEED, 1. LAND, 2, 3. 

FRAUD, 3, 4. MECHANIC'S LIEN, 10, 12. 

HUSBAND AND WIFE, 1,2. RAILWAY COMPANY, 10. 

1. ‘To permit a contemporaneous condition to be ingrafted on a 
deed in writing, it should be upon proper allegations of fraud, aecei- 
dent, or mistake, and upon clear and satisfactory evidence, East 
Line & Red River Railroad Co. vy. Garrett, 133. 

2. A right to land guaranteed by the Constitution and laws, though 
it be neither real nor personal property i esse, may be the subject of 
contract. Hermann vy. Reynolds, 391. 

3. A sale of a land certificate conveys the equitable title to the land 


on Which it is subsequently loeated. Jd. 


CONTRIBUTION. 


FORECLOSURE. 


CONTRIBUTORY NEGLIGENCE. 
CHARGE OF CouRT, 3. NEGLIGENCE, 4, 6, 7. 
DAMAGES, 4, 5, 6, 7, 8. RAILWAY COMPANY, 12. 


1, See instructions, given on contributory negligence, held subject 
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CONTRIBUTORY NEGLIGENCE—continued, 
to criticism, but not sufficient to require reversal of the case. I. & 
r. C. &. R. Co. vy. Nizon, 19. : 

2. The statute (Paschal’s Dig., art. 4897; Rev. Stats... art. 4232) 
providing that each locomotive engine shall be provided with a bell 
or Whistle, which shall be rung or blown when it crosses a road or 
street, the failure to do which shall make the company liable for 
all damages which shall be sustained by any person by reason of such 
neglect, superadds a duty upon the railroad company, the disregard 
of which, however, would impose no greater or other liability than 
would follow from a common-law duty in respect to the, care in run- 
ning atrain. The mere omission to ring the bell would not. of itself, 


} 


render the company liable for damages, Id. 
3. If the injured party had notice of the approach of a railroad train 
from which injury resulted, the failure to ring the bell would be im- 


material in an action for such injury. Jd. 
CONVEYANCE. 
DEED. 
EVIDENCE, 9. 





CONVEYANCE IN BLANK. 
EVIDENCE, 9. 


COPIES. 
‘TRANSCRIPT. 


CORPORATION, 
PLEADING, 6. 
RAILWAY COMPANY. 


8 A corporation is not to be deemed dissolved by aby nis iser or 





non-user of its franchise until the default has been judicia 
tained and declared, Moseby v. Burrow, 396. 


ly auscer- 


2. The mere insolvency of a corporation, or the appointment of a 
receiver for the same, would not necessarily dissolve the corporation. 


j Id. 


COST BOND. 
APPEAL BOND, 5d. 


COSTS. 
AFFIDAVIT, 3, 4. 
APPEAL, 14. 
‘The question of costs becomes ves adjudicata Where payment there- 
of is imposed as terms upon granting a motion for new trial, and it 
is error for the court to refuse to reform the final judgment aecord- 
ingly. ‘The action of the court in refusing to reform the judgment 
being apparent on the record, no bill of exceptions is necessary. 
Randall y. Collins, 435. 
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COUNTY BONDS. 
On the petition of fifty frecholders of Anderson county, an elee- 
tion was ordered by the County Court, and held in May, 1872, to take 
the sense of the voters on a proposition to issue county bonds as a 
donation in favor of a railroad. After the election the court made 
an order stating that the election had been held in pursnanee of the 
order; that a special registration of voters had been made for the 
election in accordance with the statute; that more than two-thirds of 
the qualified voters of the county had voted for the proposition ; that 
it was carried, and directing the issuanee of the bonds on the com- 
plying with stipulations in the proposition. In Jauuary, 1873, the 
County Court issued to the road the bonds and levied a tax for that 
year and following years for their payment, which was paid until 
suit was brought to restrain the collection of the tax for causes stated 
in the opinion ; Held— 

1. The act of April 12, 1871, (Paschal’s Dig., art. 7369,) adopted 
under the Constitution of 1869, made the County Court the judi- 
cial tribunal to determine the result of the election. 

2. The validity of the election not having been questioned by 
the county officials, and the jadgment of the County Court, pro- 
nouncing it to have been held in pursuance of its order, having 
been acted on for a period beyond that allowed by law for : 

certiorari, a bill of review, or a writ of error, was not subject to 
revision by the District Court. 

3. It is not for the courts to impute improper motives to the 
Legislature in the enactment of the registration law, and the 
burden which may result from subsidies voted by those who were 
negligent in registering affords no ground for relief. 

t. When the result of an election is by law to be ascertained 
and declared by any tribunal, the action of that tribunal is con- 
clusive, unless it be impeached or sought to be reviewed in a direct 
proceeding instituted in time. 

5. The District Court properly disregarded the allegations of 
fraudulent concealment so far as they related to the election and 
the official action of the managers and the County Court. 

G. If citizens entitled to vote were deprived of that right, or 
illegal votes were received, though a direct proceeding might 
have been sustained to set the election aside, such faets did not 
render the election void, nor will they authorize the determina- 
tion of its result to be collaterally attacked. 

7. The County Court, in officially declaring that the company 
had fully complied with the terms of the proposition, prior to the 
issuance of the bonds, acted in their eapacity of ageuts for the 
county, and after a tax had been levied aud collected for their 
payment, it was no sufficient ground for canceling the bonds to 
allege a partial non-compliance by the railroad company with 
their proposition. 

8. The court does not concur in the preposition that the stat- 
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COUNTY BON DS—continued. 


ute under which the election was held and the bonds issued was 


nm in derogation of the power conferred on the County Courts to 
, 

i assess and provide for the collection of a tax ‘Sto aid in internal 

improvements.”> (Const. of 1869, art. 3, see. 32. Anderson 


County i, Ie & G. N. R. R. Co., 228. 





H 
COUNTY COURT. 
' APPEAL, 15, 16, 17. 
; COUNTY BONDs. 
COUNTY SURVEYOR. 

LAND CERTIFICATE. 

SURVEY. 

When the official records of a county surveyor show that there 
were surveys of two different tracts of land under the same headright 
certificate, made on the same day, the entries of which were made 
one immediately following the other, couneeted by the language in 
which they were referred to, and the name of the surveyor, with his 
official title, appears to one, but his name only, without his official 
title, appears to the other, the omission will not be regarded as mate- 

j rial. Snider v. J. & G. N. R. R. Co., 306. 
eid COURTS. 

COMMISSIONERS OF APPEALS, 1, 2, 3. 

CONSTITUTIONAL LAW, 1, 2. 3. 

All the courts of Texas are limited in their jurisdiction: but 

\ courts created by express constitutional provision, with general and 


exclusive powers to hear and determine all controversies within their 
particular judicial sphere, cannot be said to be courts of limited or 
special jurisdiction within the meaning of the general rale above 
given. Williams vy. Ball, 603. 


COVENANT. 
i 1. For breach of mere covenant the lessor has no right of reéntry, 
unless there is an express clause in the agreement which authorizes 
it. In*the absence of such a clause, the lessor can only maintain his 
action for damages. Johnson v. Gurley, 222. 
2. A lessor may, without an express clause to that effect, take ad- 
} vantage of a breach of condition by reéntry, or by suit to recover the 
| premises. The breach of condition does not, of itself, divest the estate 
of the lessee. Jd. 
3. In a case of doubt as to the true construction of a clause ina 
lease, it should be held to be a covenant, and not a condition or lim- 
itation. Id. 


| 
i COVERTURE. 
{Hi STATUTES OF LIMITATION, 2. 














INDEX. 
CUMULATIVE REMEDY. 

DEED OF ‘TRUST, 2. 
CUSTOM. 

EVIDENCE, 9. 


DAMAGES, 


CONTRIBUTORY NEGLIGENCE, 2. HUSBAND AND WIFE, 4. 
ESTATES OF DECEDENTsS, 12. PRACTICE IN SUPREME 
EXEMPLARY DAMAGES, 1. CourRT, 6. 

Fact CASES, 10, QUERE, 1, 2. 


1. See statement of the case for facts held sufficient to authorize a 
verdict for actual damages for $2,500, against a railway company, for 
iNegally ejecting a passenger from its ear. TJ. & P. R. R. Co. v. 
Casey, 112. 

2. Though the proper practice, when actual and exemplary dam- 

ages are claimed, is to require the jury to discriminate as to the char- 
acter of damages found in their verdict, a failure to do this will not, 
of itself, authorize the reversal of the judgment when the point is for 
the first time raised in the Supreme Court. Td, 
3. Asued C in trespass to try title to reeover land, and for damages 
Claimed as resulting from the entry made by C on the premises in 
dispute, and his removal of rails therefrom placed there by A. The 
controversy involved the location of a dividing line between adjoining 
tracts of land. ‘The petition contained no averment of improvements 
made by the plaintiffin good faith. The jury found, by their verdict, 
in C’s favor for the land from which he removed the rails, but in 
favor of A for damages: Held 

lL. That in the absence of an averment, under the statute, that 
A had made the improvements in good faith, it was error to 
render judgment in A’s favor for damages, 

2. The gist of the action for damages was the injury done the 
possession. 

3. While, as against a mere trespasser, possession is sufficient 
to support an action, as against the rightful owner a wrongful 
possession gives no cause of action for entering and resuming 
possession, uuless done with foree and a strong hand. 

4, The rightful owner of land is the owner of improvements 
made thereon without his consent. 

5. The verdict being in response to an erroneous charge, and 
not an uneonditional verdiet for defendant, the finding on the 
question of boundary may have been influenced by the erroneous 
issue submitted, and the judgment will not be reformed, but re- 
versed. Bonner v. Wiggins, 125. 

4. To entitle one to recover damages for injuries inflicted by the 
negligence of another, he must have used that degree of watchfulness 
and precaution which persons of ordinary care and prudence would 
naturally and reasonably use under like circumstances to prevent the 


injury. H, ys T’. C. R. R. Co. v. Smith, 178. 
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DAMAGES—continued. 


5. Contributory or codperative negligence exists when the act pro- 
ducing the injury would not have happened but for the negligence or 
wrong of both parties. Jd. 

6. In suit against a railroad company for damage for injury caused 
by the negligent running of an engine and train of cars: Held, That 
if, after the impending danger became known to defendant, it failed 
to use such ordinary care as would have prevented the injury, and 
injury resulted as a consequence thereof, the road would be liable, 
This liability would be increased if, under such circumstances, the 
injury was inflicted willfully and wantonly in a manner showing a 
reckless disregard of life or property. Jd. 

7. The law presumes that a person walking upon a railroad track 
will leave the same in time to prevent injury from an approaching 
train of which he has knowledge, or should have by the use of the 
senses of hearing and seeing, and the managers of the train may act 
on this presumption. Jd. 

8. See case for facts which did not authorize a verdict for plaintiff, 
in a suit for damages for injury to the person, against a railroad com- 
pany. Id. 

9. In a proceeding against a sheriff on his official bond for failing 
to pay over money collected, the penalty of ten per cent. per month 
will not be allowed when, without any excuse for the delay, several 
terms of the court are allowed to pass before proceedings against the 
officer are instituted. Donley v. Wiggins, 301. 

10. ‘To entitle a plaintiff to a verdict in a case of malicious prosecu- 
tion, he must show (1) that he had been prosecuted as charged, and 
that the prosecution was at an end; (2) the falsehood of the alleged 
charge ; (3) the want of probable cause ; (4) malice in the prosecutor ; 
and (5) damage to the plaintiff occasioned by the prosecution. Me- 
Manus vy. Wallis, 534. 

11. Exemplary damages for killing a member of one’s family were 
unknown to the common law, and originated in the idea rather of 
punishment to the offender than of recompense to the sufferer. 
Cotton Press Co. v. Bradley, 587. 

12. Cases in which exemplary damages are allowed, being quasi- 
penal in their character, should receive the careful consideration and 
scrutiny of the courts. Id. 

13. ‘The statute (Rey. Stats., art. 2909) which authorizes a jury ina 
suit for damages for an injury resulting in death to give such dam- 
ages as they may think proportioned to the injury, refers not to the 
pain and suffering caused by the injuries to the deceased, but to the 
respective losses to the surviving relatives resulting from the death, 
and who are entitled to sue. A charge of the court which left the 
jury to infer a different construction of the statute: Held, Error. 
Id. 

14. Damages may be recovered by an individual for an act which, 
though constituting a public nuisance, results in particular injury to 
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DAMAGES — continued, 
him other and greater than that suffered by the public. Shephard v. 
Barnett, 638. 
15. See statement and opinion for petition held good on general 


demurrer, Id. 


DECLARATIONS. 

EVIDENCE, 8, 10. 

DIVORCE. 

The declarations of an administrator in possession of land for- 
merly sold by him at administrator’s sale, not nade in the presence 
of the purchaser, are not admissible, in a proceeding to set aside the 
sile, to establish the charge of an agreement between the administra- 
tor and the purchaser that both should be equally interested in the 
purchase. Johnson vy. Richardson, 481. 


DECREE. 
BANKRUPT, 5. 


DEED. . 
ANCIENT INSTRUMENT. FRAUD, 2, 5, 6. 
COMMUNITY PROPERTY, 2. PRIVY EXAMINATION, 2. 
CONDITIONAL SALE. SUPERIOR TITLE. 
EVIDENCE. 3. VENDOR AND VENDER, 3. 


1. A deed conveying right of way to a railroad company, and ac- 
cepted by it, which recites that it is made in consideration of one 
dollar in hand paid by the company, and the ** further consideration 
that the said company will locate its railroad on my lands situated 
in Marion county,” is not only a receipt for purchase-money paid, 
but a contract between the parties that the grantor had conveyed the 
right of way and the company would construet its road over the same. 
East Line & Red River Railroad Co. v. Garrett, 133. 

2. To permit a contemporaneous condition to be ingrafted on a 
deed in writing, it should be upon proper allegations of fraud, acei- 
dent, or mistake, and upon clear and satisfactory evidence. Td. 

3. A deed absolute on its face which recites the existence of unpaid 
purchase-money notes, but retains no express lien for their payment, 
conveys the title and right of possession, subject only to the implied 
lien to secure the payment of the notes; and the fact that the notes 
stipulate on their face that they are executed **to secure the purchase- 


money due”? on the Jand, will not, when such a deed is executed, 
create an express lien. Baker v. Compton, 252. 

4, A deed was executed on the 15th of October, 1875, by Refugio 
Benavides, the mayor of Laredo, conveying, without authority of any 
ordinance, certain Jand within the city, and fronting on the river, 
embracing a ferry landing. Afterwards, on December 27, 1875, the 
city council of Laredo passed a resolution **that all acts, deeds, and 
contracts whatsoever, orders, obligations, or contracts, executed or to 
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DEED—continued. 


be executed, heretofore made and performed during the year 1875 by 
his honor the mayor, Refugio Benavides, ou behalf of and in the 
name of the city of Laredo, be, aud the same are hereby, approved, 
confirmed, and ratified by the city council of the city of Laredo” : 
Held— 

1. Sinee the deed upon its face, in Connection with other facts, 
shows that its procurement was part of a secret, premeditated 
scheme to, secure, without the knowledge of the mayor, a ferry 
franchise opposite the city; that the phraseology of the deed was 
framed to accomplish this object, and yet so worded as to mislead 
a credulous and contiding mayor, ignorant of the language, aud 
that such secret scheme was concealed until after the adoption 
of the resolution,—the resolution of the council did not 
the deed. 


2. See opinion for facts held sufficient to prevent the resolution 


from having the effect to ratify and validate the deed. 
Laredo vy. Macdonnell, 511. 
5. The ratification of a former act 


validate 


City of 


is not binding, unless the act 


if 


relied upon as constituting the ratification is done with a full knowl- 
edge of all tlfe circumstances surrounding the original act. Jd. 


DEED OF GIFT. 
JUDGMENT CREDITOR. 


DEED OF TRUST. 

LIEN, 9. 

1. The doctrine that a deed of trust is but a mortgage with a power 
of sale, has been so long held in Texas, that it has become a rule of 
property. Blackwell vy. Barnett, 326. 

2. The power of sale given to a trustee affects the remedy ouly, 

and is intended to give the creditor a speedy mode of foreclosure 
without resorting toa suit. The remedy is but cumulative, 


ind suit 
may be instituted, when preferred. Id. 


DELAY. 
AFFIRMANCE ON CERTIFICATE. 


DEMAND. 


See opinion for facts held to constitute a sufficient demand for the 
payment of money collected by a sheriff. Donley v. Wiggins, 301. 
DEPOSITIONS. 

1. The exclusion by the court below of the second deposition of a 
witness, Cannot constitute ground for a reversal, when. from an in- 
spection of the excluded testimony, it appears that the answers ar 

not responsive to the interrogatories, or are in regard to immaterial 
matters. French v. Strumberg, 92. 
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DEPOSITIONS—continued. 
2. The Revised Statutes permit the depositions of witnesses resid- 
ing in the county to be taken; but if the witness is present in court 
at the trial, and objection on that ground to reading the deposition 
be made, the proper practice requires that the witness be introduced 
in person. Randall vy. Collins, 435. 
3. The depositions of the witness, if not present, could be read, but 
his personal examination before the court and jury would be more 
satisfactory. Id. 


DESCENT AND DISTRIBUTION. 

ESTATES OF DECEDENTS, 1, 2, 3, 4. 8. 

EVIDENCE, 7. 

HOMESTEAD. , 

1. Under an act of the Legislature passed in 1856, land certificates 

were granted **to the heirs’? of one who died in March, 1836: Held, 
That those who would have been entitled to inherit as heirs under 
the laws in foree in 1836, were entitled to the legislative grant, and 
not those who were made heirs under the laws of descent and distri- 
bution in foree in 1856, when the act was passed. Goodrich vy. O° Con- 
nor, 875. 

2. The community interest of the wife in land vests on her death 
in her children, and if the surviving husband afterwards marries and 
dies, leaving a second wife surviving him, such interest is not subject 
to sale as a part of his estate for the purpose of raising an allowance 
for his widow and minor children, ineluding those of the second mar- 
riage, Tiemann v. Robson, 411. 

3. The purchaser at a sale ordered for such a purpose, acquires no 
title to the community interest in the land sold, which was inherited 
by the children of the tirst wife. Jd. 

1. Minor heirs of the first wife, who had reecived a portion of the 
allowance made for the benefit of themselves and the second wife, 
which was paid out of the proceeds of the sale of their community 
interest in land inherited from their mother, would not be thereby 
estopped from recovering such land, it being shown that there were 
assets of the estate properly applicable to the payment of the allow- 
ance. Id. 


DESCRIPTION. 
1. See opinion for appeal bond fatally defective because of misde 
scription of the jadgment appealed from. Jloward vy. Malsch, 60. 

2. A bond deseribed land as follows, viz.: **' wo hundred acres of 
land, it being a part of the tract which L bought of Charles Vinzent, 
lying about one mile cast of Mount Enterprise; said two hundred 
acres to be run off of the south end of said tract next to John Sal- 
mon’s, and extending across said south end :? Held, That the bond 
Was not on its face void for insufficient description, as the land might 
be identified by the aid of extrinsic evidence. Rainbolt vy. March, 246. 
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DESCRIPTION — continued. 

3. The following description of property held sufficient in a mort- 
gage, viz.: ** All goods of whatever description which we have at 
Annona, Texas; also the stock of goods which we have at Dalby 
Springs, Bowie county, Texas.*’ Crow v. Red River County Bank, 


362. 


DISCUSSED. 
CASES DISCUSSED. 


DISTINGUISHED. 
CASES DISTINGUISHED. 


DISTRICT CLERK. 

CLAIMS AGAINST ESTATES. 

LIMITATION, 7. 

A petition was marked ‘filed on the 23d of May, 1876,"? on a 
eause of action barred by limitation on the 18th of May, 1876. On 
the 15th of May, 1876, the plaintiff deposited his petition with the 
late clerk of the court, there being no elerk, though the late clerk 

remained in charge of the office. On the evening of the same day, 
the plaintiff deposited his petition with the eclerk-elect, who did not 
qualify as clerk until May 23, on which day he indorsed the petition 
as filed: Held, That the plaintit® complied with the spirit of the law in 


regard to filing his petition, and there was a sufficient commencement 
of suit to prevent the bar of the statute. MeManus y. Wallis, 534. 


DISTRICT COURT. 
DISTRICT JUDGE. 
NEW TRIAL, 1. 
PRACTICE IN DISTRICT COURT. 


DISTRICT JUDGE. 

CHARGE OF COURT, 7. 

JUDICIAL DISCRETION. 

PRACTICE IN DISTRICT COURT, 20, 21, 22. 

1. Ifa judgment of the District Court be correct, its validity cannot 
be affected by the fact that the presiding judge gave a wrong reason 
for it. Swift v. Trotti, 498. 

2. The certificate toa statement of facts made by the judge before 
whom the cause was tried, should, when the statement of facts has 
been prepared by the judge, show upon its face that the attorneys had 
failed to agree. The presumption is, however, that the attorneys had 
failed to agree, when the statement of facts is made by the judge. 
McManus y. Wallis, 534. 


DIVORCE. 
1. Suit was brought by the husband for divorce on the ground of 


abandonment. The wife alleged that the abandonment was not vol- 
untary, but was by the procurement and consent of the husband. A 








INDEX. 


DIVORCE—continued. 








Witness at the trial testified that a few days before the separation the 
wife came to him weeping and in great distress, and informed him of 
trouble between her husband and herself, but he was not permitted 
by the court fo testify as to what she then said in regard to her being 
permitted by her husband to stay at his house, or her leaving under 
compulsion; nor was she permitted to state what she said in that 
regard immediately after separation, on reaching her mother’s home : 
Held— 

1. That her declarations should have been admitted. They 
were so much a part of the final act of separation and explana- 
tory of its cause as to have been proper for the jury to consider. 

2. Similar declarations made at so late a period after separation 
as not to constitute a part of the res geste, would not be admis- 
sible. McGowen v. MceGowen, 657. 

2. The doctrine of res geste is based on the presumption, that 
declarations made at the same time with the principal act—evoked 
by it without premeditation, and giving it color and character as ex- 
planatory of the mind and purpose of the actor—are as reliable as the 
act itself, of which it is a part, and can be proved along with it, with- 
out the oath of the party. Id. 

3. The res geste differs according to the circumstances of the par- 
ticular case. It may be embraced within the brief compass of time 
which comprises the duration of the principal act itself, or it may 
extend over a much longer period of time, if the transaction be one cf 
a continuing character. Id. 

1, Declarations, to be a part of the res gest, are not required to be 
precisely concurrent in point of time with the principal act. If they 
spring out of the principal transaction-—if they tend to explain it—are 
voluntary and spontaneous, and are made at a time so near it as to 
preclude the idea of deliberate design—then they may be regarded as 
contemporaneous and are admissible. Thus tested, they may either 
precede or follow the act. Id. 

5. To constitute the voluntary abandonment which is cause for di- 
voree, there must be both the physical act of separation and the men- 
tal intention to abandon, Jd. 

6. The declarations, after separation, by husband or wife, made in 
good faith by the one who left the other, and a considerable time after 
the act of separation, expressing a desire to return and live with the 
other spouse, would not be admissible as part of the res geste ; though 
they would be sufficient, if consmunicated, to change the character of 
the separation from one with intention of abandonment, if wrongful 
in the first instanee. Jd. 

7. ‘To constitute the voluntary separation, with intention of aban- 
donment, which would authorize a divorce under the statute, it must 
be shown that the plaintiff neither caused, procured, nor conseuted 
to the separation. Td. 


8. See charge asked of the court and erroneously refused. Td. 
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DOMESTIC RELATIONS. 
HUSBAND AND WIFE. 


DORMAN'! JUDGMENT. 
EXECUTION SALE, I. 


DUE DILIGENCE. 
CONTINUANCE, 1, 2. 
The absence of a female witness is no eause for continuanee, when 
no proper diligence has been used to procure her evidence by deposi- 


tion. Colton Press Co. Vv. Bra lle ie DST. 


ELECTION. 
CONTESTED ELECTION. 
COUNTY BONDs. 


ENTRY. 
COVENANT, 1, 2. 


EQUITABLE ESTOPPEL. 

ESTOPPEL. 

l. Iu a suit by one claiming to be subrogated to the rights of a 
vendor, and who sought to subject a portion of a tract of land to the 
payment of its proportionate part of the purchase-inoncy contracted 
to be paid for the whole tract. the defendant, who claimed title, 
alleged that the plaintiff had renounced and released all claim for 


purchase-money against the particular portion of the land claimed by 
him: Held, That, regarded as an effort to plead au equitable estoppel, 
the answer was defective in failing to show that the alleged renuncia- 
tion was made to defendant, or intended to influence him in purchas- 
ing, or that it was made under such cireumstanees as justified defend- 
ant in acting on it, or that defendant was in fact influenced thereby 
to purchase. Peters v. Clements, 140. 

2. See opinion (in connection with the statement of case in 46 Tex., 
115) for facts held not sufficient to constitute an equitable estoppel, 
and which might properly have been excluded from the jury on mo- 
tion. Id. 


EQUITABLE LIEN. 
LIEN, 9. 


EQUITABLE RELIEF. 

PLEADING, 2. 

lL. When aclaim against an estate was apparently barred by limita- 
tion at the time of its allowance by the administrator and its approval 
by the county judge, the presumption will be indulged that the holder 
of the claim was within one of the exceptions which would prevent 


the bar of the statute. Cone v. Crum, 348. 








ope 
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EQUITABLE RELIEF—continued. 

2. Against such a claim thus allowed through mistake, the adminis- 
trator will be entitled to equitable relief, if the same is applied for 
within a reasonable time, and relief can be afforded without prejudice 
to the just rights of the holder of the claim. Jd. 

3. See ease for facts which authorized the setting aside of an order 
allowing a claim against au estate, on the ground of mistake. Jd, 


EQUIVABLE TITLE. 
CONTRACT, 3. 
TRESPASS TO TRY ‘TITLE, 1, 2, 13. 


EQUITY. 

COMMUNITY PROPERTY, 2. MORTGAGE, 4. 

ESTATES OF DECEDENTS, 12. SUPERIOR TITLE, 6. 

MECHANIC’S LIEN, 9. 

1. One who holds a mortgage on land may, in the first instanee, as 
between himself and the original mortgagor, or a subsequent pur- 
chaser with notice, obtain both a personal judgement against the 
mortgagor and a decree of foreclosure. Delespine v. Campbell, 4. 

2. Ina suit by an insolvent vendor against the vendee to enforce 
payment of purchase-money for land, the vendee has, as against his 
vendor, the right in equity to have the claimants of an outstanding 
eraut, who assert title, called in, and have the question settled before 
he can be evieted or required to pay the balance of the purchase, 
money. Estell v. Cole, 170. 

3. Holders of a legal title cannot be ejected by parties having no 
equity Hollis y. Dashiell, 187. 


ESTATES OF DECEDENTS. 


APPEAL BOND, 2. EXECUTORS AND ADMINISTRA- 
(UTHENTICATION. TORS. 

COMMUNITY PROPERTY, 1. GUARDIAN AD LITEM. 
DESCENT AND DISTRIBUTION. HOMESTEAD, 2, 5, 7, 8. 9. 
EQUITABLE RELIEF, 1, 2, 3. IMPEACHING WITNESS. 
EVIDENCE, 7. JURISDICTION. 


1. The widow and children (or either, as the ease may be) to whom 
a homestead was set apart under the probate law of 1848, out of an 
insolvent estate, took an estate in fee, freed and discharged from the 
liens of creditors, unless it be for purchase-money, or for work and 
labor or materials furnished in constructing or ereeting improvements 
on the property. Horna vy. Arnold, 161. 

2. Reeves v. Petty, 44 'Tex., 249, and Green v. Crow, 17 ‘Tex., 188, 
reaffirmed. Id. 

3. The widow and children to whom a homestead allowance was 
made, took an estate in the homestead set apart to them, free from 
any Claim of inheritance by other children or heirs not beneficiaries 
of or entitled to share in the allowance. Id, 
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ESTATES OF DECEDENTS—continued. 

4. ‘l'o construe the statute which directs that the property exempt 
from forced sale shall be set apart for ‘tthe use and benefit of the 
widow and children, if there be either, or any,”’ so as to inclade adult 
children as well as minors, would be to lose sight of the object of the 
statute, in order to give effeet to the literal import of a single word. 
Id. 

5. When the law regulating the settlement of estates prescribes that 
debts against the intestate must be presented to the administrator 
Within a given time or be barred, the failure to present them for al- 
lowance within the time stipulated will bar a recovery, notwithstand- 
ing the period for presentation may expire before the completion of 
the bar by the general statute of limitation. Gaston v. Boyd, 282. 

6. The failure to sue on a rejected claim against an estate within 
the time limited by statute, will be as effectual to extinguish it as 
would be the failure to present it within the time required under 
former law. Jd. 

7. When aeclaim is barred by a failure to present it to the adminis- 

; trator, it is barred against the heirs as well as the administrator, 
notwithstanding its payment was secured by a lien upon land; ad- 
ministration in ‘Texas being had as well of real as personal property. 
Id. 

8. ‘The owner of a homestead joined his wife in ineumbering it, by 
trust deed, to secure the payment of a debt, and afterwards, in 1872, 
died, and his widow, after his death, abandoned the place and re- 
moved from the State. The claim was presented for allowance and 
approved by the administrator, after which the property was sold, 
under authority of the trust deed, by the trustee. Ina suit brought 
by the purchaser against the children of the deceased, in possession, 
to recover the property : Held— 

1. The sale under the power, by the trustee, would be incon- 
sistent with the statute postponing the debt which the trust deed 
Was intended to secure, to others, including an allowance to be 
made to the widow and children in lieu of a homestead or other 
exempt property. 

2. The statute, in providing that exempt property should con- 
stitute no part of the estate, did not design to interfere with the 


vagve lie hi to be so eli- 


= Ois 


established policy to allow no mere mort 
forced as to deprive the widow and children of the exempt prop- 
erty, or ap allowanee in lieu thereof. 

3. Under the statute, the Probate Court was authorized to 
make an allowanee in liev, of a homestead and exempt property, 
and that allowance was_to be paid in preference to claims secured 
by mortgage liens. 

4. If one lien creditor could appropriate the homestead because 
of his power to sell, the property on which other creditors have a 
lien might be taken to supply to the family of the deceased their 
allowanee in lieu of a homestead. 
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ESTATES OF DECEDENTS—continued. 

5. The mortgage was but an incident to the claim, and the elaim 
comes within the letter and policy of the law which requires its 
presentation and postpones its payment to preferred claims, 

6. The purchaser acquired no title. Abney v. Pope, 288. 

9. A note executed by the husband to the wife, in consideration of 
money, the separate property of the wife, loaned to the husband, is 
binding upon the estate of the husband, and both the principal and 
acerued interest remain the separate property of the wife. Hall v. 
Hall, 294. 

10. Whether a debt thus contracted was made for the benefit of the 
community, or for the separate estate of the husband, both the com- 
munity and the separate estate of the husband would be liable for its 
payment, Id. 

11. See statement of case and opinion for allegations in an answer 
held defective for want of certainty. Jd. 

12. Inasuit by the surviving wife on a liquidated demand against 
the executor of the last will of the husband, the wife can only be 
held liable for damages for the value of property alleged to have been 
legally converted by the wife on an adjustment of the respective 
rights and equities of the parties growing out of a final settlement 
of the estate, if in such action she could be held liable at all. Sueh 
defense will not be considered when the executor, in his answer, fails 
to show that the plaintiff would not, on a settlement of the estate, 
be entitled to the amount sued for after charging her with the value 
of the property alleged to have been converted. Jd. 

13. When a claim against an estate was apparently barred by lim- 
itation at the time of its allowance by the administrator and _ its 
upproval by the county judge, the presumption will be indulged that 
the holder of the claim was within one of the exceptions which would 
prevent the bar of the statute. Cone v. Crum, 348. 

14. Against such a claim thus allowed through mistake, the admin- 
istrator will be entitled to equitable relief, if the same is applied for 
Within a reasonable time, and relief can be afforded without prejudice 
to the just rights of the holder of the claim. Jd. 

15. See ease for facts which authorized the setting aside of an order 
allowing a claim against an estate, on the ground of mistake. Jd. 


ESTOPPEL. 
AFFIRMANCE ON CERTIFICATE. EXECUTION SALE, 2. 
COMMUNITY PROPERTY, 5. PURCHASER, 4. 
DESCENT AND DISTRIBUTION, 4. ‘TENANT IN COMMON, 4. 
1. A purehaser of land at execution sale bought under an agree- 
ment between the sheriff, the defendant in execution, and himself, 
that whatever might be his bid in excess of the amount due on the 
execution, the same should be satisfied by payment of the execution. 
‘The amount actually bid was in excess of the execution. The execn- 
tion was satisfied by a payment partly in money and partly in a draft 
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ESTOPPEL—confinued. 

drawn by the defendant in execution on himself and accepted by the 

sheriff: Hleld— 

1. That the defendant in execution was estopped from attack- 
ing the proceedings. 

2. That a purchaser of the land sold who bought from the de- 
fendant in exeeution after the judgment, and before sueh sale, 
could, by proper proceedings, have set aside the sale. 

3. The execution sale was voidable only. 

4, The failure of the purchaser, after judgment and before exe- 
cution sale, to assert his rights, would not authorize a stranger 
to set them up ina collateral proceeding. 

5. The title of the purchaser, before execution sale, was sub- 
ordinate to the judgment lien, and was not sueh a superior 
outstanding title as could be afterwards set up in a collateral 
proceeding. 

6. A claimant of the land under purchase at a subsequent exe- 
cution sale, made under the same judgment, could not complain 
that there was a failure to pay the excess of the bid over the 
cunount due on the former execution. He eould complain only if 
the draft given for a portion of the debt had not been paid, and 
by showing that there was authority for issuing the last execu- 
tion. Pope v. Dare nport, 206, 

2. An account having its origin in 1861 was barred by limitation in 
1874, without reference to the date of the debtor’s death or the erant 
of letters on his estate. If the account was for money loaned, pay- 
able on demand, limitation began as soon as the period during which 


limitation was suspended had expired. Swift v. Trott, 498. 


EVIDENCE. 


ACKNOWLEDGMENT, 1. PRACTICE IN DISTRICT CouRT, 2, 5. 
CERTAINTY. PRACTICE IN SUPREME COURT, 7 
DIVORCE. WITNESS, 2. 


INADEQUACY OF CONSIDERATION, 1. 

1. The admission of a power of attorney not authenticated will not 
be revised when there was in evidence another power of attorney au- 
thorizing the act, the identity of the constituent in the second power 
with the party making the deed being established. Au agent will not 
destroy his authority by reciting another document as his authority. 
Hammond vy. Hough, 63. 

2. A party having read from a transeript of proceedings had in 
an estate, the other party may properly read from such transcript 
parts explining that already read, or otherwise pertinent to the is- 
sues, Id. 

3. Where the deed on its face does not appear to be made by the 
attorney named therein, the.identity of the party making the deed 
with the constituent ina power offered as evidence of authority to 
make the deed, may properly be submitted to the jury. Jd. 
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EVIDENCE—continued. 

1. Answers to interrogatories of the adverse party not strictly rela- 
ting to the subject-matter of the interrogatory, would, it seems, since 
the act of 1871 (Pasechal’s Dig., art. 6826) making parties competent 
Witnesses, be admissible. Jd, 

5. The opinion of a witness as to the solvency of an estate is not 
objectionable on the ground that it is a couelusion of law or of fact. 
Reed vy. Timmins, S84. 

6. The exelusion by the court below of the second deposition of a 
Witness, Cannot constitute ground for a reversal, when, from an in- 
spection of the excluded testimony, it appears that the answers are 
not responsive to the interrogatories, or are in regard to immaterial 
matters. French v. Strumberg, 92. 

7. Ina suit by the heir of the mother to recover lands from the 
vendee of the father, in whieh it was claimed that the community 
interest of the mother had deseended, the defendant offered in evi- 
denee a written acknowledgment of the heir, joined by her husband, 
setting forth a donation and transfer from the father to her of certain 
other lands, valued at $5,760.75, as an advanee to her as an heir of his 
estate, and granting in consideration thereof ** this aequittance and 
release to the estate of her said father to the extent ot said 85,760.75 ”” 
Held— 

1. The evidence was properly admitted. It being shown that 
the father had sold by warranty deed the lands sued for, and 
which were claimed as having belonged to the mother, the testi- 

mouy Was relevant as tending to show that it was an advancement 
to plaintiff for which she could be called to account. 

2. ‘The fact that the plaintiff had not been examined privily 
and apart from her husband, when acknowledging the instru- 
ment, Was immaterial, since the statute relates only te a ‘deed 
or other w riting purporting to be a conveyance,” and not toan 
acknowledgment like the one being considered, Id. 

8. Ina suit to recover damages from a railroad company, caused 
by the alleged false aud fraudulent representations of the company’s 
agents, to the effeet that they would locate a depot on plaintiff's 
land, whereby plaintiff was induced to convey to the read the right 
of way over his land, the plaintiff was permitted to testify that four 
members of the board of directors for the road had told him. before 
the conveyance was made, that he should have a depot on his land; 
one of them stating, before the deed was made, that the company 
had agreed to give him a depot : J/eld, Error 

1. Beeanse the testimony did not disclose the powers of the 
directors, ov that they had authority to bind the company by such 
deelarations. 

2. Beeause the testimony did not show that the directors made 

the declarations when performing an aet authorized by the com- 
pany. East Line ys Red Rive R. R. Co. Vv. Garrett, 133. 


9. A paper purporting to be a transfer ofa headright claim, dated 
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EVIDENCE—continued. 

January 9, 1838, was originally written with blank spaces, which were 
afterwards filled up with amounts and names. In the body of the 
instrument the vendor’s name was spelled differently in different 
places, though evidently not written thus by himself. This transfer 
had, at various times, been recognized and acted on by parties claim- 
ing under it until May, 1879, when it was offered in evidenee as the 
basis of title, after showing that it had been found in a place where, 
under the circumstances, it might have been reasonably looked for, 
and came from a proper custody, accompanied with the evidence of 
several witnesses, who testified to their belief of the @wenuineness of 
the signature of the vendor : Held— 

1. That the custom of preparing such transfers in blank was so 
frequent as not to require explanation. 

2. The fact that the vendor’s name was spelled differently in 
different places in the instrument, would not vitiate it, 

3. It was an ancient instrument, and the evidence was suffi- 
cient to support a verdict in favor of its genuineness. 

4. Though made before the issuance of the headrizght certificate, 
it took effect on the certificate when granted. 

5. Such a transfer coustituted, as against the heirs of the ven- 
dor, a superior title to the land covered by the headright certifi- 
cate, and which was patented in the name of their ancestor. 
Hellis vy. Dashiell, 187. 

10. he introduction in evidenee of the declarations of one not a 
party to the proceeding, only authorizes the adversary to introduce 
such further declarations as were made in the same conversation. 
Pope v. Davenport, 206. 

11, One who intervenes in a cause must accept the case as to all 
previous orders made and papers filed, including depositions, as they 
uppear at the time of intervening. He cannot object to depositions 
wlready taken on the ground that he had no opportunity to propound 
eross-interrogatories. But it would seem that he would not be pre- 
cluded from taking action in time to secure answers to cross-inter- 
rogatories propounded by him to a witness who had been examined 
before his intervention. Rainbolt vy. March, 246. 

12. When defendant denies possessiou and claims title to the land in 
controversy from the plaintiff by a sale under an execution against 
him, it is not error to overrnle the objection of defendant to the 
validity of the titie down to plaintiff! Pearson v. Flanagan, 266. 

13. Under the act of Congress of May 26, 1790, the statutes of any 
one of the United States, showing the incorporation of a private.com- 
pany, and which purports to be a certified copy of such statutes, 
under the hand of the Secretary of State, authenticated with the seal 
of State, is admissible in evidence. Moseby v. Burrow, 396. 

14. The failure of a sheriff’s fee-book to show a charve for service 
of citation, is more in the nature of a negative presumption or infer- 
ence of fact, legitimate in argument before the jury, than a presump- 
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IDENCE—continued. 

tion of law, proper, as such, to be given in the charge; and a charge 
which, in effect, gives the same legal effect to the negative presump- 
tion arising from the want of such entry in the fee-book, as the affirm- 
ative return on the citation itself, that it had been served, is error, 
Randall y. Collins, 485. 

15. The declarations of an administrator in possession of land for- 
merly sold by him at administrator’s sale, not made in the presence 
of the purchaser, are not admissible, in a proceeding to set aside the 
snie, to establish the charge of an agreement between the administra- 
tor and the purchaser that both should be equally interested in the 
purchase, Johnson v. Richardson, 481. 

16. Where a witness testifies by deposition in regard to a conversa- 
tion with another, and in response declares that if the conversation 
referred to occurred, he did not then know or recolleet it, he cannot 
be impeached by proving by another the conversation, the witness 
not denying the matter and having no opportunity:to explain. Jd. 

17. The indorsement of the defendant’s name, in a case of mali- 
cious prosecution, as a witness, on the back of the instrument con- 
taining the charge, is a circumstance proper for the jury to consider, 
but not conclusive of the fact that the plaintiff had been examined 
before the grand jury. MeManus v. Wallis, 534. 

18. In malicious prosecution, it devolves on the plaintiff to estab- 
lish the want of probable eause. Id. 

19. The provisions of a law of ‘Texas which, by its terms, is a public 
aet, cannot be read as evidence toa jury. Cotton Press Co. v. Brad- 
ley, O87. 

20. See statement of case for faets under which a purchaser at exe- 
ention sale was not required to show title from the sovereignty of the 
soil. Williams v. Ball, 603. 


ECUTION SALE. 

SHERIFF'S SALE. 

VARIANCE. 

1, The issuanee of an execution on a dormant judgement is not such 
an irregularity as will, of itself, render invalid, on a collateral attack 
by a stranger to the judgment, the purchase made at sheriff’s sale by 
the attorney for the judgment creditor. Riddle vy. Turner, 145. 

2. A purchaser of land at execution sale bought under an agreement 
between the sheriff, the defendant in execution, and himself, that 
Whatever might be his bid in excess of the amount due on the execu- 
tion, the same should be satisfied by payment of the execution. The 
amount actually bid was in excess of the execution. ‘The execution 
was satisfied by a payment partly in money and partly in a draft 
drawn by the defendant in execution on himself and aecepted by the 
sheriff: Held— 

1. That the defendant in execution was estopped from attack- 
ing the proceedings. 


45 
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EXECUTION SALE—continued. 

2. That a purchaser of the land sold who bought from the de- 
fendant in execution after the judgment, and before such sale, 
could, by proper proceedings, have set aside the sale. 

3. The execution sale was voidable ouly. 

4. The failure of the purchaser, after judgment and before exe- 
cution sale, to assert his rights, would not authorize a stranger to 
set them up in a collateral proceeding. 

4. The title of the purchaser, before execution sale, was sub- 
ordinate to the judgment lien, and was not such a superior out- 
standing title as could be afterwards set up in a collateral pro- 
ceeding. 

6. A claimant of the land under purchase at a subsequent exe- 
cution sale, made under the same judgment, could not complain 
that there was a failure to pay the excess of the bid over the 
amount due on the former execution, He could complain only 
if the draft given for a portion of the debt had not been paid, and 
by showing that there was authority for issuing the last execu- 
tion. Pope vy. Davenport, 206, 


EXECUTORS AND ADMINISTRATORS. 
APPEAL BOND, 1, 2. INDEPENDENT EXECUTOR, 1, 2. 
HUSBAND AND WIFE, 4. JURISDICTION, 9. 
An executor or administrator eannot, as such, maintain a suit in 
one State by virtue of letters granted in another. Moseby v. Burrow, 


396. 


EXECUTORY CONTRACT. 
VENDOR AND VENDEE., 4, 5. 


EXEMPLARY DAMAGES. 
DAMAGES, 2. 
1. When the plaintiff is entitled to recover in a suit for malicious 
prosecution, exemplary damages may be awarded. MeManus vy. Wal- 
lis, 534. 

2. Exemplary damages for killing a member of one’s family were 
unknown to the common law, and originated in the idea rather of 
punishment to the offender than of recompense to the sufferer. Cotton 
Press Co. v. Bradk y, O87. 

3. Cases in which exemplary damages are allowed, being quasi- 
penal in their character, should receive the careful consideration and 
scrutiny of the courts. Jd. 


EXHIBIT. 
PLEADING, 9, 10. 
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I CASES. 


CONTINUANCE, 1. INTERVENOR, 6. 
DEED, 4. SHERIFF'S SALE, 3. 
DEMAND. VARIANCE. 


EVIDENCE, 20. 

1. See opinion for faets which did not authorize a guardian to be 
charged with compound interest for money in his hands not accounted 
for. Whether the guardian should be chargeable with compound in- 
terest or not, is an issue more proper for the determination of the 
presiding judge than fora jury. Reed v. Timmins, 84. 

2. See facts under which it was held that a guardian should be held 
liable for the amount uncollected at the date of compounding a claim 
due the estate of the ward, without allowing interest thereon. Jd. 

3. See statement of the case for facts held sufficient to authorize a 
verdict for actual damages for $2,500, against a railway company, for 
illegally ejecting a passenger from its ear. 7. & P. R. R. Co. v. 
Casey, 112. 

1. See opinion for badges of fraud surrounding a transaction which, 

unexplained, created such a presumption of bad faith that the court, 
which tried the case without the intervention of a jury, erred in up- 
holding it. Williams vy. Barnett, 130, 
5. See opinion (in connection with the statement of case in 46 Tex., 
115) for facts held not sufficient to constitute an equitable estoppel, 
and which might properly have been excluded from the jury on mo- 
tion. Peters v. Clements, 140. 

G. See ease for facts in which the court trying the cause was not 
authorized in assuming in the charge that the negligence of the plain- 
tiff was slight only. HH. & 7. C. R. R. Co. v. Smith, 178. 

7. See ease for facts which did not authorize a verdict for plaintiff, 
in a suit for damages for injury to the person, against a railroad com- 
pany. Id. 

&S. See statement of case for facts under which the wife was not a 
hecessary party. Robinson v. Me Whirter, 201. 

9. See opinion for circumstances under which the discretion of a 
judge in permitting evidence to be introduced after argument had 
begun, would become a fit subject for revision. Pope v. Davenport, 
206, 

10. See statement of case for a clause in an agreement between a 
lessor and lessee, in regard to the use of timber, which was held to 
be neither one of limitation nor condition, a violation of which did 
not forfeit the estate of the lessee, or give the lessor a right to main- 
tain any action except for damages. Johnson v. Gurley, 222. 

11. See ease for facets which authorized the setting aside of an order 
allowing a claim against an estate, on the ground of mistake. Cone 
vy. Crum, 348, 

12, See opinion for facts which will authorize one in possession of 
land, under a deed of general warranty, to maintain trespass to try 
title against au mere trespasser, Webster v. Mann, 416. 
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FACT CASES—continued. 
13. See evidence held insufficient to overturn the presumption in 
favor of the recitals in the reeord. Randall vy. Collins, 435. 
14. See statement of case for an affidavit which would sufficiently 
excuse delay in filing the transeript. Warren vy. Wooters, 568, | 
15. See statement and opinion for facts held not to constitute gross 


negligence. Cotton Press Co. v. Bradley, 587. 


FERRIES. 
CONSTITUTIONAL LAW, 11. 
FRANCHISE, 2, 3. 


FIELD-NOTES. 
LAND CERTIFICATE. 


FINAL JUDGMENT. 
APPEAL. 5. 
JUDGMENT, 4. 


FIXTURES. 
LIEN, 12. 


FORCED SALE. 

CONSTITUTIONAL LAW, 4, 5. 

HOMESTEAD, 1, 2, 4, 9. 

When a homestead has been once acquired, the subsequent death, 
marriage, or removal of all the individuals who composed the family, 
except the husband, does not subjeet the homestead to forced sale, 
under judgment against the surviving husband, who still occupies it 


asa home. Kessler v. Draub, 575. 


FORECLOSURE. 

JUDGMENT LIEN, 1, 2, 3, 4. 

PARTIES, 5. 

The purchaser at a sale under a judgment foreclosing a vendor's 
lien on the entire tract of laud originally sold, is entitled to be sub- 
rogated to the rights of the original vendor, as against the purchaser 
of a portion of the land, who bought from the vendee before proceed- 
ings to foreclose were begun, and who was not made a party to such 
proceedings, He may have that portion of the Jand claimed by the 
second vendee, and who was not made a party to foreclosure proceed- 
ings, resold to pay its proportion of the amount paid at the foreclos- 
ure sale for the entire tract. Peters vy. Clements, 140. 


FOREIGN JUDGMENT. 
BANKRUPT, 5. 
JURISDICTION, 9, 10. 
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FORFEITURE. 
FRANCHISE, 1. PLEADING, 5. 
LAND CERTIFICATE, 2, 4. PURCHASER, 2. 


LESSOR AND LESSER, 4. 

A policy of insurance issued in 1852, for the term of the natural 
life of the insured, contained a condition to the effect that if the 
insured should fail to pay the premium on the day fixed for its pay- 
ment, each year, the policy terminated, and the company should not 
be liable to pay the sum insured or any part thereof. On the 27th of 
January, 1862, during the war, (the company residing in New York, 
and its agent and the insured living in Galveston.) the insured tend- 
ered to the agent at Galveston the premium due at that date, and 
he declined to receive it, on the ground that he had not heard from 
the company. In 1865 a like tender was made to the same party as 
agent, and he refused to receive it. assigning no reason. No other 
tender was afterwards made. In 1872 the insured brought suit to 
recover on the policy, and offered to deduct premiums accrued since 
1862: Held— 

l. That the forfeiture of the policy by failure to pay accruing 
and accrued premiums since the tenders, was not prevented by 
the tenders. 

2. ‘To prevent a forfeiture, the tender should have been repeat- 
ed as often as tnder the terms of the policy the premium was 
due. Life Insurance Co. v. LePert, 504. 


FRANCHISE. 

CORPORATION, 1. 

1. A corporation is not to be deemed dissolved by any misuser or 
non-user of its franchise until the default has been judicially ascer- 
tained and declared. Moseby v. Burrow, 396. 

2. The evidence showed that the city of Laredo had maintained a 
ferry across the Rio Grande for a time beyond the memory of living 
men: Held, That it would, in the absence of other evidence, establish 
the franchise of a ferry by prescription. City of Laredo y. Martin, 
DAs. 

3. While the power of the State to divest a city of its franchise to 
operate a ferry obtained under the laws of the former government 
might not be disputed, it will not be held to have done so by implica- 
tion, but it must clearly appear that it was the purpose and intent of 
the State to divest the city of the franchise, before it will be held to 


have done so. Id. 


FRAUD. 
CONTRACT, 1]. MECHANIC’S LIEN, 9. 
HOMESTEAD, 14. SALE. 
1. See opinion for badges of fraud surrounding a transaction which. 


unexplained, created such a presumption of bad faith that the court, 
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FRAU D—continued. 
which tried the case without the intervention of a jury, erred in up- 
holding it. Williams v. Barnett, 130. 

2. ‘The execution of a deed to secure a debt toa third party, con- 
veying in trust land which at the time was subject to a judgment lien 
in favor of another, cannot be regarded as fraudulent, with reference 
to the owner of the judgment. Pearson vy. Hudson, 352. 

3. Where a mortgagor remains in possession and, as agent of the 
mortgagee, sells the goods mortgaged to secure a bona-fide debt, and 
applies the proceeds to the payment of the debt, the fact of the mort- 
gagor remaining in possession would not, of itself, render the mort- 

gage void. But such contracts should not be encouraged by courts. 
Crow v. Red River County Bank, 362. 

t. In this case the mortgagor remained in possession of the goods. 
The mortgage contained no stipulation for such possession, nor au- 
thority to the mortgagor to sell the goods. He, in fact, did sell, but 
as the agent of the mortgagees, and accounted to them for the pro- 
ceeds: Held, That the mortgage was not therefore yoid. Jd. 
+. A voluntary conveyance by a parent to his children, made when 
the parent is in embarrassed circumstances, is not necessarily fraudu- 
lent. The indebtedness at the time of the conveyance isa badge of 
fraud to be considered by the jury in connection with all the facts to 
determine the intention of the vrantor, Van Bibber v. Vathis, 406. 

6. A deed of gift to land made by an insolvent debtor to his child, 

When an unsatistied judgment against the debtor exists, constituting 
a lien on the property conveyed, is fraudulent as ggaiust the judg- 
ment ereditor. Jd. 
7. A defendant who was sued for unpaid purchase-money due on 
his notes, made in 1872, for cighty acres of land, and to enforee the 
vendor’s lien, answered, charging fraud in the procurement of the 
notes, and alleging that he had been in possession of the land sinee 
1856, and prayed for a cancellation of the notes, the recovery back of 
the money paid on them, and for judgment for six hundred and forty 
acres of land, of which the eighty acres formed a part. The issue of 
fraud being found in favor of the defendant, the judement was for 
repayment of the money collected on the notes, their cancellation, 
and vesting title in defendant for the eighty acres : Held— 

1. ‘There was error in so much of the judgment as decreed the 
title to the land in defendant, as the plaintiff was not required by 
the pleadings to meet the issue of the merits of his title, but only 
that of fraud in the sale, 

2. Even had the defense of limitation been properly pleaded, 
there was not ten years’ adverse possession, independent of the 
period during which the statute was suspended. Texas Land Co. 
v. Moon, 477. 

8. When the issue of fact made by the pleadings was as to the exist- 
ence of a fraudulent understanding between the administrator and 
the purchaser of land at administrator’s sale, under which the former 
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FRAU D—continued. 
was to have an interest in the land, there was no error in refusing to 
instruct the jury that various circumstances enumerated constituted 
badges of fraud. The issue was not as to the intention with which 
the sale was made, but the existence of a fraudulent agreement. 
Johnson v. Richardson, 481. 


FRAUDULENT CONVEYANCE. 
FRAUD, 2, 3, 4. 5. 


GARNISHMENT. 
MECHANIC’S LIEN, 9, 11. 


GRANT. 
CITIES AND ‘TOWNS. 


GROSS INADEQUACY OF CONSIDERATION. 
INADEQUACY OF CONSIDERATION. 
SALE. 


GROSS NEGLIGENCE. 
1. A charge of the court which first assumed a certain state of facts 
as constituting ordinary negligence, and which then instructed the 
jury that ‘gross negligence is a greater or higher degree of negli- 
gence than ordinary negligence **: Held, Error, as containing no defi- 
nition of gross negligence. Cotton Press Co. v. Bradley, 587. 

2. Gross negligence is that entire want of eare which would raise 
a presumption of a conscious indifference to consequences. Such 
indifference is morally criminal, and if it leads to actual injury, may 
well be regarded as criminal in law. Jd. 

3. See statement and opinion for facts held not to constitute gross 
negligence. Id. 


GUARDIAN AD LITEM. 

Though consent toa judgment by a guardian ad litem against his 
ward, or an administrator against the estate, in the absence of evi- 
denee, may be erroneous, the judgment is not void by reason of such 
consent. Hollis v. Dashiell, 187. 


GUARDIAN AND WARD. 

JUDGMENT, 2. 

1. The presumptive heir is not included by the statute in the list of 
those disqualified from being appointed guardian. (Rey. Stats., art. 
2504.) When there is no ascendant in the direct line, the statute gives 
the preference to the next of kin who comes immediately after the 
presumptive heir. (Rev. Stats., art. 2500.) Good v. Good, 1. 

2. The discrimination of the statute against the appointment of the 
presumptive heir as guardian, applies only when he is of the collateral 





712 INDEX. 


GUARDIAN AND WARD—continued. 
kindred, and it is not its purpose to require the guardianship to be 
given to one not of the kindred of the orphan, rather than to the pre- 
sumptive heir. Jd. 

3. See opinion for facts which did not authorize a guardian to be 
charged with compound interest for money in his hands not accounted 
for. Whether the cuardian should be chargeable with compound in- 
terest or not, is an issue more proper for the determination of the 
presiding judge than for a jury. Reed v. Timmins, S4. 

4. See facts under which it was held that a guardian should be held 
liable for the amount uncolleeted at the date of compounding a claim 
due the estate of the ward, without allowing interest thereon. Jd. 

5. Compound interest is allowed in stating the account of a guardian 
or other trustee, not with a view to punish, but to reach the profits 
which under the facts he has made. If he has used the trust fund in 
trade or in speculation, he will be held to acconnt for the profits or for 
interest, at the option of the cestui que trust. Td. 

6. A guardian should be allowed commissions only on sums act- 
ually collected and paid out. Jd. 


HEIRS. 
COMMUNITY PROPERTY, lL. EVIDENCE, 7. 
DESCENT AND DISTRIBUTION. PRESUMPTION, 1. 
1. The presumptive heir is not ineluded by the statute in the list 
of those disqualified from being appointed guardian. (Rey. Stats., 
art. 2504.) When there is no ascendant in the direct line, the statute 


gives the preference to the next of kin who comes immediately after 
the presumptive heir. (Rev. Stats., art. 2500.) Good v. Good, 1. 

2. The discrimination of the statute against the appointment of 
the presumptive heir as guardian, applies only when he is of the col- 


lateral kindred, and it is not its purpose to require the guardianship 
to be given to one not of the kindred of the orphan, rather than to the 
presumptive heir. Jd. 

3. See opinion for an instrument not acknowledged, held to be a 
release of a cause of action by an heir, who was a married woman. 


French vy. Strumbe rg, 92. 


HOMESTEAD. 

1. Under seetion 22 of article 8 of the Constitution of 1845. forced 
sales of the homestead were so absolutely prohibited as to render them 
invalid and ineffectual, in and of themselves, without further act of 
the parties, to convey any legal right. Campbell v. Elliott, 151. 

2. Band his wife C occupied a rural homestead from 1851 to 1861, 
When the wife died. B continued to occupy it as a homestead, with 
his grandchildren, until his death, in 1869. In 1858, B exeeuted a 
mortgage on this homestead, (in which his wife did not join.) to secure 
a debt due E. On foreclosure, E purchased the homestead at sheriff's 
sale, in 1861, before C’s death. D became the purchaser of E’s inter- 
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HOMESTE AD—continued. 


est 


in the homestead at bankrupt sale in 1869. In 18 


73. the heirs of 
Band C brought trespass to try title against D to recover the land. 
D prayed, in the alternative, that, if his title should not be good, he 
be subrogated to the rights of E to the amount of his bid at the fore- 
closure sale : Held— 

l. ‘The sale by the sheriff to E, being a forced sale of the home- 
stead, not made to satisfy an incumbrance for purchase-money or 
other lien existing before the homestead right attached, did not 
vest in the purchaser a title to the homestead. 

2. The vendee of E was not entitled to be subrogated to the 
rights of E to the extent of his bid at the foreclosure sale. 

3. Quere: Whether, if the land had ceased to be a homestead, 

it might still be subjeeted to the satisfaction of the mortgage in 
au new proceeding, if the mortgage were not barred by limitation ? 


Id. 


3. This case distinguished from Stewart v. Mackey, 16 Tex., 56; 
Brewer vt. Wall, 23 Tex., 385. and Cross v. Evarts, 28 ‘Tex., 523. Id. 
4. Under the present Constitution, no mortgage, trust deed, o1 


other lien on the homestead can be valid except for purchase-money, 
Whether executed by the husband, or by the husband and wife jointly ; 
and every pretended sale of the homestead involving any condition of 
defeasanee is void. Jd. 

5. The widow and children (or cither, as the case may be) to whom 
a homestead was set apart under the probate law of 1848, out of an 
insolvent estate, took an estate in fee. freed aud discharged from the 
liens of creditors, unless it be for purchase-money, or for work and 
labor or materials furnished in constructing or erecting improvements 
on the property. Horn vy. Arnold, 161, 

6G. Reeves v. Petty, 44 Tex., 249, and Green v. Crow, 17 Tex., 188, 
reiflirmed. Jd. 


7. ‘Fhe widow and children to whom a homestea 


stllowanee was 
made, took an estate in the homestead set apart to them, free from 
any claim of inheritance by other children or heirs not beneficiaries 
of or entitled to share in the allowance. Jd. 

8S. ‘To construe the statute which directs that the property exempt 
from forced sale shall be set apart for ‘tthe use and benefit of the 
widow and children, if there be either, or any,’’ so as to include adult 
children as well as minors, would be to lose sight of the object of the 
statute, in order to give effeet to the literal import of a single word. 
Id, 

9. The owner of a homestead joined his wife in incumbering it, by 
trust deed, to secure the payment of a debt, aud afterwards, in 1872, 
died, and his widow, after his death, abandoned the place and removed 
from the State. The claim was presented for allowance and approved 
by the administrator, after which the property was sold, under author- 


ity of the trust deed, by the trustee. Ina suit brought by the pur- 
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HOMESTEAD—continued. 


chaser against the children of the deceased, in possession, to recover 
the property: Held— 

1. The sale under the power, by the trustee, would be inecon- 
sistent with the statute postponing the debt which the trust deed 
was intended to secure, to others, including an allowanee to be 
made to the widow and ehildren in lieu of a homestead or other 
exempt property. 

2. The statute, in providing that exempt property should con- 
stitute no part of the estate, did not design to interfere with the 
established policy to allow no mere mortgage lien to be so en- 
foreed as to deprive the widow and children of the exempt prop 
erty, or an allowance in lieu thereof. 

3. Under the statute, the Probate Court was authorized to 
make an allowance in lieu of a homestead and exempt property, 
and that allowance was to be paid in preference to claims secured 
by mortgage liens. 

1. If one lien creditor could appropriate the homestead beeause 
of his power to sell, the property on whieh other creditors have 
vu lien might be taken to supply to the family of the deceased 
their allowance in lieu of a homestead, 

5. The mortgage was but an incident to the claim, and the 
claim comes within the letter and policy of the law which re- 
quires its presentation and postpones its payment to preferred 
claims. 

6. The purchaser acquired no title. Abney v. P. pe, 288. 

10. Robertson’s Administratrix v. Paul, 16 Tex., 472; Terry v. 
Terry, 39 Tex., 313; Mayman v. Reviere, 47 Tex., 357; MeLane v. 
Paschal, 47 Tex., 370, approved. 7d. 

11. Band his wife C executed to D a conveyance, properly acknowl- 
edged and recorded, of land which they had oceupied as a homestead. 
The vendors continued in possession, paying reut first to D, and after- 
wards to E, his vendee under deed recorded, and exeeuted to him 
notes for rent, on which suit was brought. B,C, and D, contempora- 
neously with the original sale, had executed an agreement for a reeon- 
veyance, of which E had no actual notice. B and Cy, resisting the 
payment of the notes for rent, set up homestead rights in the prop- 
erty : Held— 

1. That even admitting the original conveyance and agreement 
between the parties to have been intended as a mortgage, and not 
a conditional sale, the constructive notice of the agreement to 
repurchase, resulting from the continuing presence of B and C 
on the premises, should not outweigh the fact that they had 
acknowledged their tenaney under D, and the public legal notice 
that C had parted with all her right to the property, given in 
her voluntary deed, executed and reeorded with all the solem- 
nities of the law. 

2. Any other construction would be contrary to sound principles 
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HOMESTE AD—continued. 
of Jaw and equity, and would make our registration laws, which 
were Wisely intended for the protection of innocent purchasers, 
but a snare and a delusion. Alstin v. Cundiff, 453. 

12. When a homestead has been onee aequired, the subsequent 
death, marriage, or removal of all the individuals who composed the 
family, exeept the husband, does not subject the homestead to forced 
sale, under judgment against the surviving husband, who still oecu- 
pies itasa home. Kessler vy. Draub, 575. 

13. See statement of ease for facts held not sufficient evidence of 
abandonment of homestead. Jd, 

14. A widow having no children or kindred of her own blood sold 
her homestead, and with its proceeds purchased another home, on 
which, with some orphan grandchildren of her husband by a former 
marriage, and whose mother had been raised by her, she resided. 
While thus occupying it with the children, who were being supported 
by her and who were dependent on her, a moneyed judgment was 
rendered against her, upon which execution issued, which was levied 
on the home last purchased. After the levy, she adopted as her child 
one of the orphan children, in pursuance of an intention long formed. 
In a proceeding instituted by her to prevent the forced sale of the 
property, aud claiming homestead rights : //eld— 

1. That there was no error ina judgment declaring the prop- 
erty exempt from foreed sale as a homestead. 

2. The adoption of the child under the circumstances stated in 
the opinion, did not constitute a fraud upon the rights of credit- 
ors, though made to strengthen the homestead claim. Wolfe v. 
Buckley, GA. 


HUSBAND AND WIFE. 

COMMUNITY PROPERTY. 

ESTATES OF DECEDENTS, 9. 

EVIDENCE, 7. 

1. A note executed by the husband to the wife, in consideration of 
money, the separate property of the wife, loaned to the husband, is 
binding upon the estate of the husband, and both the principal and 
accrued interest remain the separate property of the wife. all vy. 
Hall, 294. 

2. Whether a debt thus contracted was made for the benefit of the 
community, or for the separate estate of the husband, both the com- 
munity and the separate estate of the husband would be liable for 
its payment. Id 

3. See statement of case and opinion for allegations in an answer 

held defective for want of certainty. Jd. 

1, Ina suit by the surviving wife on a liquidated demand against 
the executor of the last will of the husband, the wife can only be 
held liable for damages for the value of property alleged to have been 
illegally converted by the wife on an adjustment of the respective 
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HUSBAND AND WIFE—countinued. 
rights and equities of the parties growing out of a final settlement of 
the estate, if in such aetion she could be held jiable at all. Sueh de- 
fense will not be considered when the executor, in his answer, fails 
to show that the plaintiff would uot, on a settlement of the estate, be 
entitled to the amount sued for after Charging her with the value of 


the property ulleged to have been converted. Id. 


IMPEACHING WITNESS. 
Where a witness testifies by deposition in regard to a conversation 
With another, and in respouse declares that if the conversation refer- 
red to occurred, he did not then know or recollect it, he cannot be 
impeached by proving by another the conversation, the witness not 
denying the matter and having no opportunity to explain. Johnson 


Vv. Richardson. Isl. 


IMPROVEMENTS IN GOOD FAITH. 


DAMAGES. 3. 


INADEQUACY OF CONSIDERATION. 

lL. When gross inadequacy of price is relied on to avoid a sheriff's 
deed to land, it is not error to exelude evidenee of the litigious char- 
acter of the judgment debtor, offered as explaining the small amount 
bid. Pearson v. “lanagan, 266, 

2. The statute (Paschal’s Dig., art. 83775) which provides how a levy 
should be made when the defendant in execution fails or refuses to 
point out property, is directory. ‘Though the failure to make the levy 
as required by statute might be sufficient in a proper case, properly 
presented, to set aside the levy, or to make the officer liable in dam- 
aves, the sale would not necessarily be void. Jd. 

3. Inadeqnacy of price will not, of itself, authorize the setting aside 
of a sheriff's sale otherwise valid, but gross inadequacy of price, in 
connection with slight additional circumstances showing fraud. irreg- 
ularity, or facts calculated to prevent the property from bringing 
something like its reunsonable value, may avoid the sale. Jd. 

4, What circumstances, in connection with inadequacy of price, 
will avoid a sherilf’s sale, must depend on the facts of each particular 
ease; but they must not be such as are attributable to the direct 
agency of the defendant in exeeution, Jd, 

5. See case for facts which required the court to submit to the jury 
the question as to whether the grossly inadequate price paid for land 
at a sherit?s sale might not have been oceasioned by the acts and 
omissions of the defendant in execution. Jd. 

G. A plaintiff in execution purchased, at execution sale, for $10, 
improved land worth from $500 to $1,000.) There was evidence that 
the defendant in execution was not called ou to point out property, 
aud that he owned and had in the county, subject to levy, personal 
property of large value which was not levied on. The court below, a 





pe 





— 
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INADEQUACY OF CONSIDERATION—continued. 
jury being waived, held that the gross inadequacy of the amount bid, 
in connection with irregularities of the levy, avoided the sale: Held, 
That there was no error. Pearson v. Hudson, 352. 


INDEPENDENT EXECUTOR. 
1. An independent executor, who appeals from a judgment of the 
District Court, as such, for the benefit of the estate he represents, is 
not required to execute a statutory appeal bond. Buttlar v. Davis, 74. 
2. An appeal bond executed by an independent executor, as such, 
in a suit prosecuted or defended by him for money or for property 
for the use and benefit of the estate represented by him, is not a 
statutory bond upon which the Supreme Court can enter judgment 
as in ordinary eases of appeal. Jd. 
3. ‘Tucker v. Anderson, 25 ‘Tex. Supp., 158, approved. Jd. 
1, The case of Battle v. Howard, 13 Tex., 345, discussed, Jd. 


INJUNCTION, 

1. Under the Constitution of 1876 and the laws in force, a writ of 
injunction not being a process necessary to enforce the jurisdiction 
of the Supreme Court, could not be issued by that tribunal, as an 
original writ, to restrain a party litigant during the pendeney of an 
appeal. City of Laredo v. Martin, 5A8. 

2. The jurisdiction of the Supreme Court being appellate only, it 
has not been invested by the Constitution with such general powers 
as would enable it to proteet parties litigant from damage during the 
pendency of an appeal. Jd. 

3. Though the Constitution provides that appeals may be allowed 
from interlocutory jadgments of the District Court in such cases and 
under such regulations as may be provided by law, no appeal lies 
from the action of a distriet judge refusing an application for injune- 
tion, (if the same could be regarded as an interlocutory judgment,) in 


the absence of a statute regulating the proceeding. Jd. 


INDORSER. 
MORTGAGE, 4. 


INFANTS. 
CONSTRUCTION OF STATUTES, 1. 


INSOLVENCY. 
CORPORATION, 2. PARTIES, l. 
MORTGAGE, 4. RECEIVER, |. 


INSURANCE COMPANIES. 
A policy of insurance issued in 1852, for the term of the natural 
life of the insured, contained a condition to the effect that if the 
insured should fail to pay the premium on the day fixed for its pay- 
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INSURANCE COMPANIES—continued. 
ment, each year, the policy terminated, and the company should not 
be liable to pay the sum insured or any part thereof. On the 27th of 
January, 1862, during the war, (the company residing in New York, 
and its agent and the insured living in Galveston,) the insured tend- 
ered to the agent at Galveston the premium due at that date, and 
he declined to receive it, on the ground that he had not heard from 
the company. In 1865 a like tender was made to the same party as 
agent, and he refused to reeeive it, assigning no reason No other 
tender was afterwards made. In 1872 the insured brought suit to 


‘rued since 


recover on the policy, and offered to deduet premiums ae 
1862: Held— 

1. That the forfeiture of the policy by failure to pay accruing 
and accrued premiums sinee the tenders, was not prevented by 
the tenders, 

2. To prevent a forfeiture, the tender should have been re- 

peated as often as under the terms of the policy the premium 
was due. Life Insurance Co. vy. LePert, 504. 


INNOCENT PURCHASER. 
HOMESTEAD, 11. 
JUDGMENT LIEN, 4 


INTERESY?. 

1. See opinion for facets which did not authorize a guardian to be 
charged with compound interest for money in his hands not accounted 
for. Whether the guardian should be chargeable with compound 
interest or not, is an issue more proper for the determination of the 
presiding judge than fora jury. Reed v. Timmins, 84. 

2. Compound interest is allowed in stating the account of a guard- 
ian or other trustee, not with a view to punish, but to reach the 
profits which under the facts he has made. If he has used the trust 
fund in trade or in speculation, he will be held to account for the 
profits or for interest, at the option of the cestui que trust. Jd. 

3. See facts under which it was held that a guardian should be held 
liable for the amount uncollected at the date of compounding a claim 
due the estate of the ward, without allowing interest thereon. Jd. 

tf. A guardian should be allowed commissions only on sutms actually 
collected and paid out. Jd. 

5. In the absence of evidence, courts will presume the rate of in- 
terest in another State to be the same as in ‘Texas. Moseby vy. Bur- 


TOW”, 396. 


INTERLOCUTORY JUDGMENT. 
CONSTITUTIONAL LAW, 10. 


INTERROGATORIES. 
EVIDENCE, 4. 
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INTERVENOR. 

MECHANIC'S LIEN. 

1. One who intervenes in a cause must accept the case as to all 
previous orders made and papers filed, including depositions, as they 
appear at the time of intervening. He cannot object to depositions 
already taken on the ground that he had no opportunity to propound 
cross-interrogatories. But it would seem that he would not be pre- 
cluded from taking action in time to secure answers to cross-inter- 
rogatories propounded by him to a witness who had been examined 
before his intervention. PRainbolt v. March, 246. 

2. An intervenor is not, on appeal. entitled to a reversal of a judg. 
ment in favor of an original party to the suit, which could not operate 
to his injury, when the party against whom the judgment was ren- 
dered had neither appealed nor assigned errors. Jd. 

3. A bond described land as follows, viz.: ** Two hundred acres of 
Jand, it being a part of the traet which I bought of Charles Vinzent. 
lving about one mile east of Mount Enterpris 


aeres to be run off of the south end of said 


»; said two hundred 
tract next to Jolin Sal- 
mou’s, and extending across said south end :? Held, That the bond 
Was not on its face void for insufficient description, as the land might 
be identified by the aid of extrinsie evidence. Id. 

$. A mere preponderance of evidence will not authorize the reversal 
of a judgment, when the testimony was detailed by witnesses who 
appeared and testified before the lower court. Id. 

5. To entitle a party to intervene in a suit pending, his interest, 
legal or equitable, must be such, that had the original action never 
been commenced, and the intervenor had brought the suit in his own 
name as sole plaintiff, he would have been entitled to recover in his 
own hame to the extent at least of a part of the relief sought; or had 
been first brought against him, as a defendant he would 
have been able to defeat the recovery, in part at least. Pool \ 
Jord, 621. 


the action 


. San- 


6. See statement of case for causes for action justifyin 


tion. Jd. 


¢ interven- 


JUDGMENT. 
COMMISSIONERS OF APPEALS, 3. MARRIED WOMAN, 2. 
DAMAGES, 3. TENANT IN COMMON, 6. 
JUDGMENT LIEN. 
1. Under the statute, a plaintiff seeking the recovery of a moneyed 
judgment against several defendants, may discontinue as to one de- 
fendanut who has not been served, and proceed as to those served. 
In such ease, the absence from the reeord of an order showing a dis- 
continuance as to the party not served, cannot, after judgment against 
the other defendants, be taken advantage of in a collateral proceed- 
ing. Riddle vy. Turner, 145. 
2. Though consent toa judgment by a guardian ad litem against 
his ward, or an administrator against the estate, in the absence of 
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JUDGMENT —continued. 
evidence, may be erroneous, the judgment is not void by reason of 
such consent. /lollis vy. Dashiell, 187. 

3. The validity of a judgment against parties before the court, prop- 
erly served, is not affected by the fact that it is void as to other 
defendants not actually served with process. Jd, 

4. The fact that a cause is continued to earry into effect a judgment 
Which finally settles and adjusts all matters involved in the suit, will 
not prevent an appeal. Gaston vy. Boyd, 282. 

5. In asuit by one tenant in common against another, the judg- 
ment should leave both in possession, since neither is entitled to 
exclusive possession. Prior to the adoption of the Revised Statutes, 
a plaintiff who established an undivided, though indefinite, interest 
in land, was entitled to a judgment placing him in possession with 
the defendant, whose right to an interest in the land had also been 
established. Stovall v. Carmichael, 383. 

6. A defendant who was sued for unpaid purchase-money due on 
his notes, made in 1872, for cighty acres of land, and to enforee the 
vendor’s lien, answered, charging fraud in the procarement of the 
notes, and alleging that he had been in possession of the land since 
1856, and prayed for a cancellation of the notes, the recovery back of 
the money paid on them, and for Judgment for six hundred and forty 
acres of land, of which the eighty acres formed a part. ‘The issue of 
fraud being found in favor of the defendant, the judgment was for 
repayment of the money collected on the notes, their cancellation, 
and vesting title in defendant for the eighty acres : Held 

1, There was error in so much of the judgment as decreed the 
title to the land in defendant, as the plaintiff was not required 
by the pleadings to meet the issue of the merits of his title, but 
only that of fraud in the sale. 

2. Even had the defense of limitation been properly pleaded, 
there was not ten years’ adverse possession, independent of the 
period during which the statute was suspended, Texas Land 
Co. Ve Moon, 177. 

7. Thongha judgment should set forth the full names of the parties 
for and against whom it is rendered, a failure in this respect will not 
be cause for reversal, in the absence of an assignment of error point- 
ing out the defect. Johnson vy. Richardson, 481. 

S. See opinion for the individual views of Associate Justice Gould, 
as to the power of the court in ordering a destroyed judgment sub- 
stituted without the intervention of ajury. Jd. 

9. If a judgment of the Distriet Court be correct, its validity can- 
not be affeeted by the fact that the presiding judge gave a wrong 
reason for it. Swift v. Totti, 498. 

10. ‘Title derived by purchase at execution sale under a judgment 
of a justice of the peace, was attacked in a collateral proceeding, and 
the defendant in the judgment was permitted to testify that he was 
not, in fact, served with process in the proceeding under which the 
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JUDGMEN T—continued. 

land was sold: Held, The evidence showing that the defendant in 
the judgment was aware of its rendition at the time, and took no 
steps to set it aside, and though aware of the execution and levy. 
interposed no objection to the validity of the judgment, the court did 
not err in holding the evidence insafficient to overturn the presump- 
tion in favor of the validity of the judgment. Williams y. Ball, 
603. 


JUDGMENT CREDITOR. 
A deed of gift to land made by an insolvent debtor to his child, 
when an unsatisfied judgment against the debtor exists, constituting 
a lien on the property conveyed, is fraudulent as against the judg- 
ment creditor. Van Bibber vy. Mathis, 406. 


JUDGMENT LIEN. 
EXECUTION SALE, 2. 
PURCHASER. 

1. A judgment in favor of the holder of a promissory note which 
forecloses a mortgage lien executed to secure the same, cannot affeet 
the security afforded by the mortgage to one not a party to the pro- 
ceeding, and who holds another unpaid note, jointly secured by the 
same mortgage. Dele spine v. Campbell, 1. 

2. When separate suits are brought by two parties on promissory 
notes, each secured by the same mortgage, and judgments of fore- 
closure are rendered in each without regard to the rights of the other 
party, each plaintiff is in equal error in disregarding the rights of the 
other, and neither judgment can exclusively appropriate the security. 
Id. 

3. The fact that a judgment creditor failed, during the period the 
stay law of November 10, 1866, was practically in foree, to obtain an 
order of sale and execution, could not prejudice his lien secured by 
mortgage, nor authorize another party whose debt was equally secured 
by the same mortgage to appropriate the entire security. Jd. 

1. A mortgagee of property is charged with constructive notice of 
adverse liens indicated in the chain of tithe under which he claims: 
and when there is a prior-recorded mortgage on the same property, 
with judgment of foreclosure thereon in the District Court unsatis- 
fied, he cannot be an innocent mortgagee. Td. 

5. The act of February 14, 1860, (Paschal’s Dig., art. 3962.) which 
required judgment, before it could operate asa lien, to be filed for 
registration, took effect from its passage. The act being complete in 
itself, and clearly indicating the legislative intent that it should be 
operative from the time of its passage, such intent cannot be defeated 


by a failure in the act to make a specific designation of the time it 
should go into effeet, as required by a preéxisting statute. (Paschal’s 
Dig., art. 4576.) Baker v. Compton, 252. 

46 
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JUDICIAL DISCRETION. 
FACT CASES, 9. 
Whether the plaintiff, after the defendant has closed his testi- 
mony, shall be permitted to introduce evidence not in rebuttal, rests 
in the discretion of the presiding judge. Williams vy. Ball, 603. 
JUDICIAL KNOWLEDGE. 
The courts judicially know that the city of Galveston is in a county 
of the same name in the State of Texas. If it were otherwise, a 
defendant sued for Jand which was described as being in the city 
of Galveston, without reference to the county or State, could not 
raise the objection, for the first time, on a charge asked of the court. 
Solyei v. Romane, 562. 
JURAT. 
APPEAL, 14. 


JURISDICTION. 

CONTESTED ELECTION, 6, 8, 9. 

COUNTY BONDs. 

PRACTICE IN DistRicr CourRT, 23. 

1. The Supreme Court can only exercise jurisdiction on appeal 
over proceedings Which involved the determination of one of the 
enumerated subjects of which the Constitution gives the District 
Court jurisdiction. (Const., art. 5, sec. 3.) Williamson v. Lane, 

eo~ 
oo '. 


2. The contest of an election authorized by the act of May 8. 1873 


wO-. 


‘regulating contested elections, and the act to amend the same. 
approved July 20, 1876, (Gen. Laws, 13th Leg., p. 67; Gen. Laws, 


15th Leg.. p. 70.) cannot be held to be either a ‘suit, complaint, or 
plea*®’ in the sense in which those words are used in section 8 of 
article 5 of the Constitution. Jd. 

3. The determination of the result of an election is not a matter 
pertaining to the ordinary jurisdiction of the law in courts of justice. 
It is in the nature of a political question, to be regulated, under the 
Constitution, by the political authority of the State. Jd. 

1, Since the jurisdiction of the Supreme Court is, by the present 
Constitution, limited to ‘civil cases of which the District Courts 
have original or appellate jurisdiction,” the contest of election not 
being a civil suit, it follows that jurisdiction of such contests cannot 
be conferred upon the Supreme Court without disregarding 2n 
press and positive restriction of the Constitution, Jd. 


eX- 


5. ‘The act of May 8, 1873, regulating contested elections, and the 
aet to amend the same, approved July 20, 1876, (Gen. Laws, 13th 
Leg., p. 67; Gen. Laws, 15th Leg., p. 70,) contemplated and author- 
ized a contest of an election, and not a suit for the office. Jd. 

6. Contests of election are authorized, by the acts above referred to, 
jn, the District, Courts, for all district and county offices, irrespective 
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JURISDICTION —continued. 
of their value; while to maintain a suit, the office sued for must be 
of the value of at least 8500. Jd, 
7. A mortgagee of personal property to secure a debt above the 
jurisdiction of the County Court, has the right to maintain an action 
in the District Court to protect his interest, as against attachment 
creditors prosecuting suits in the County Court and levying upon-the 
mortgaged goods. It was proper in the District Court to appoint a 
receiver to administer the goods subject to the orders of the court and 
the respective liens to be adjusted in the suit. Crow vy. Red River 
County Bank, 362. 

8. The courts of one State cannot make a decree ordering the con- 
veyance of land situated in another State which will be recognized as 
valid by the courts of the State in which the land is located ; and the 
same principle applies to the assignment by order of a Bankrupt 
Court in one State of land situate in another State. Moseby vy. Bur- 
row, 396. 

9. An executor or administrator cannot, as such, maintain a suit in 
one State by virtue of letters granted in another. Jd, 

10. The law recognizes no limitation on the right of appeal given 
by the Constitution to the County Court from a judgment of a Jus- 
tice’s Court, when the amount of the judgment exceeds $20. Perite 
v. Rodgers, 581. 

1]. An appeal lies to the Court of Appeals from a judgment of the 
County Court dismissing an appeal from a Justice’s Court, where the 
amount of the judgment was for more than $20; and where the civil 
jurisdiction of the County Court has been transferred to the District . 
Court, an appeal lies, under like circumstances, to the Supreme 
Court. Zd. 

12. The limitation imposed by section 16 of article 5 of the Cousti- 
tution, on appeals from the County Court in causes appealed from a 
Justice’s Court, applies only when there has been a trial de novo on 
the merits, and the recovery was less than 8100. Jd. 

13. The jurisdiction of the Supreme Court is not limited, in the 
Constitution or statutes enacted in pursuance thereof, by the amount 
of the judgment appealed from. Its jurisdiction is coéxtensive with 
the limits of the State of all judgments in civil cases of which the 
District Courts have original or appellate jurisdiction. Jd, 

14. In an action against a corporation for a trespass, bronght in the 
county in which the trespass is charged to have been committed, an 
allegation of residence of defendant is not material to show that the 
court had jurisdiction of the person, Cotton Press Co. v. Bradl Ys 
587. 

15. Asa general rule, the law will presume that a domestic court of 
general jurisdiction had power to make a judgment rendered by it, 
unless the contrary is shown by the record. Such presumption will 
not be indulged in favor of the judgment of a court of limited or 
special jurisdiction, but the facts necessary to the exercise of its juris- 
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JURISDICTION—continued. 
diction must affirmatively appear on the record. Williams y. Ball, 
603. 

16. All the courts of Texas are limited in their jurisdiction ; but 
courts created by express constitutional provision, with general and 
exclusive powers to‘hear and determine all controversies within their 
particular judicial sphere, cannot be said to be courts of limited or 
special jurisdiction within the meaning of the general rule above 
given. Id. 

17. ‘This ease distinguished from Mitchell ve. Runkle, 25 Tex. Supp., 
132. Id. 

LS. Courts of justices of the peace, being created by the Constitu- 
tion, exercise within their defined limits general exclusive jurisdiction. 
Id. 

19. The judgment of a Justice’s Court, when rendered, apparently, 
in the ordinary scope of its power and jurisdiction, though it may 
not show all the facts necessary to give the court jurisdiction, cannot 
be collaterally attacked as void for that reason. Id. 


JUROR. 
That the sister and niece of a juror are the wives of two of the 
brothers of a party to a suit, constitutes no ground of disqualification. 
Johnson vy. Richardson, 481. 


JUSTICES’ COURTS. 
JURISDICTION, 18, 19. 
JUSTICES OF THE PEACE, 1. 


JUSTICES OF THE PEACE. 

1. Courts of justices of the peace, being created by the Constitu- 
tion, exercise within their defined limits general exclusive jurisdiction. 
Williams v. Bail, 603. 

2. The judgment of a Justice’s Court, when rendered, apparently, 
in the ordinary scope of its power and jurisdiction, though it may not 
show all the facts necessary to give the court jurisdiction, cannot be 


collaterally attacked as void for that reason. Id, 


LABORER’S LIEN. 

1. Section 35 of article 16 of the Constitution of 1876 did not give 
to laborers on railroads a lien on the property of the company on 
which they labored, as was provided by article 37 to mechanies, arti- 
sans, and material-men. C. & M. R. R, Co. v. Henning, 466. 

2. The lien given to mechanics and workmen by the act of Feb- 
ruary 18, 1879, was intended to apply only to labor done or materials 
furnished after the passage of that act. Jd. 


LACHES. 
MORTGAGE LIEN, 3. PRESUMPTION, 1. 
POWER OF ATTORNEY, 2. VENDOR AND VENDEE, 4, 5. 
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LAND. 


ANCIENT INSTRUMENT. PRESUMPTION, 
CERTAINTY. SALE. 

COVENANT, 1, 2. SUPERIOR TITLE. 
DESCRIPTION, 2, 3. TRESPASS TO TRY TITLE. 
FRAUD. VENDOR AND VENDEE. 


JUDGMENT, 6. 
1. The assignee of a purechase-money note aequires, as such, uo 


possess ory right to the land for which it is given. Baker v. Compton, 


2. A right toland guaranteed by the Constitution and laws, though 
it be neither real nor personal property ta esse, may be the subject of 
contract. Hermann v. Reynolds, 391. 

> 


3. A sale of a land certificate conveys the equitable title to the land 
ou which tt is subsequently located. Jd. 


LAND CERTIFICATE. 

ANCIENT INSTRUMENT. STATUTES CONSTRUED, 22. 

LAND, 3. SURVEY, 1, 2. 

PRESUMPTION, 3. 

1. When the official records of a county surveyor show that there 
were surveys of two different tracts of land under the same headright 
certificate, made ou the same day, the entries of which were made one 
immediately following the other, connected by the language in which 
they were referred to, and the name of the surveyor, with his official 
title, appears to one, but his name only, without his official title, ap- 
pears to the other, the omission will not be regarded as material. 
Snider v. I. & G. N. R. R. Co., 306. 

2. Whether the unexplained disappearance of field-notes of a sur- 
vey from the general land office would, under a statute denouncing 
a forfeiture of rights upon their disappearance and a failure to return 
them, have such effect upon one who had acquired a right under them, 
and had no knowledge of ora ? 

Id. 
3. The act of November 29, 1871, entitled **An act supplemental to 


an act in relatioa to the survey and return of genuine land certifieates, 


gency in their disappearance. Qua 


passed April 25, 1871,’? was not violative of sections 17 and 18 of the 
Constitution of 1869. Jd. 

1. The first article of the act of November 29, 1871, was intended to 
operate on locations and surveys under certificates made subsequent 
to the passage of that law, requiring the certificate to be returned 


_ 


with the field-notes within twelve months, and forbidding its with- 
drawal afterwards under penalty of forfeiture of the location and 
survey, unless withdrawn for the 
balanee. Jd. 


5. An individual holding an unlocated certificate on the 25th of 


purpose of locating an unlocated 


April, 1871, could not have been compell d by force of law to locate 
it at any particular period between that time and the Ist of January. 
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1875; but if he did locate it, it came under the operation of existing 
laws and the coutrol of the Legislature, as to the time for its survey 
after location, and for the return of field-notes after survey. It was 
equally within the power of the Legislature to prescribe a time for the 
return of the certificate and to declare that a failure to return worked 
a forfeiture of the survey. Jd. 

6. The act of November 29, 1871, which provided for the return of 
all certificates to the general land office within a time specified, is 
coustitutional. Its provisions support the propriety of its title as 
being supplemental to the act of April, 1871. Jd. 

7. Johnson v. Eldridge, 49 Tex., 522, approved. Jd. 


LANDLORD AND TENANT. 
LESSOR AND LESSER, 1, 2, 3. 
REPLEVY BOND, 2. 


UEGISLATIVE GRANT. 
DESCENT AND DISTRIBUTION. 
STATUTES CONSTRUED, 22. 


LESSOR AND LESSEE. 

1. For breach of mere covenant the lessor has no right of reéntry, 
unless there is an express clause in the agreement which authorizes 
it. In the absence of such a clause, the lessor can only maintain his 
action for damages, Johnson v. Gurley, 222. 

2. A lessor may, without an express clause to that effect, take 
advantage of a breach of condition by reéntry, or by suit to recover 
the premises. The breach of condition does not, of itself, divest the 
estate of the lessee. Id. 

3. In a case of doubt as to the true construction of a clause ina 
lease, it should be held to be a covenant, and not a condition or lim- 
itation. Id. 

1, See statement of case for a clause in an agreement between a 
lessor and lessee, in regard to the use of timber, which was held to be 
neither one of limitation nor condition, a violation of which did not 
forfeit the estate of the lessee, or give the lessor a right to maintain 
any action except for damages. Jd, 


LEVY. 

INADEQUACY OF CONSIDERATION, 6. 

STATUTORY BOND, 4. 

1. ‘The statute (Paschal’s Dig., art. 3775) which provides how a levy 
should be made when the defendant in execution fails or refuses to 
point out property, is directory. Though the failure to make the levy 
as required by statute might be sufficient in a proper case, properly 
presented, to sefaside the levy, or to make the officer liable in dam- 
ages, the sale would not necessarily be void. , Pearson v. Flanagan, 266. 
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LEV Y—continued. 

2. Under the act of December 19, 1857, (Paschal’s Dig., arts. 4912- 
4914.) the railroad track, franchise, and chartered powers aud privi- 
leges of a railway company were deemed an entire thing, aud a levy 
was held to embrace the whole road-bed and track, whether situated 
in one county or not, and the same could be advertised and sold at 
the court-house door of the county of the principal office. C. & MM. 
BR. B. Ce. ¥. Henning, 166. 


LIEN. 


DEED, 3. MORTGAGE LIEN. 
ESTATES OF DECEDENTS, &. STATUTES CONSTRUED, 9. 
HOMESTEAD, 9, 10. VENDOR AND VENDEE. 
LABORER’S LIEN. VENDOR'S LIEN. 


MECHANIC'S LIEN. 

1. A judgment in favor of the holder of a promissory note which 
forecloses a mortgage lien executed to secure the same, cannot affeet 
the security afforced by the mortgage to one not a party to the pro- 
ceeding, and who holds another unpaid note, jointly secured by the 
same mortgage. Delespine v. Campbell, 4. 

2. When separate suits are brought by two parties on promissory 
notes, each secured by the same mortgage, and judgments of fore 
closure are rendered in each without regard to the rights of the other 
party, each plaintiff is in equal error in disregarding the rights of the 
other, and neither judgment can exclusively appropriate the security. 
Id. 

3. The fact that a judgment ereditor failed, during the period the 
stay law of November 10, 1866, was practically in force, to obtain an 
order of sale and execution, could not prejudice his lien secured by 
mortgage, nor authorize another party whose debt was equally se- 
cured by the same mortgage to appropriate the entire security. Jd. 

1. A mortgagee of property is charged with constructive notice of 
adverse liens indicated in the ehain of title under which he claims: 
and when there is a prior-recorded mortgage on the same property, 
with judgement of foreclosure thereon in the District Court unsatisfied, 
he cannot be an innocent mortgagee. Jd 

do. ‘The mere fact that one of two promissory notes secured by a lien 
on land first matures, will not, of itself, entitle the assignee to prior- 
ity, but to equality only, of payment from the proceeds of the security. 
Id. 

6. Neither under the Constitution nor statute law is a mechanie’s 
lien given on a railroad, ineluding its road-bed and franchise, for work 
and labor done and materials furnished. Tyler Tap R. R. Co. v. 
Driscol, 13. 

7. The act of August 7, 1876, (Rev. Stats., art. 461,) so far from 
showing a legislative intent to subject structures such as railroads to 
amechanie’s lien, contains provisions which show the contrary. (Rey. 
Stats., arts. 3169-3171.) Jd. 
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LIE N—continued. 

8. The Constitution does not, of itself, impose a mechanic's lien for 
work and labor done, or materials furnished, on a railroad, on its road- 
bed and chartered privileges, nor does it require the Le 
SO, Id. 


9. A lien secured by deed of trust for the payment of a purchase- 


oislature to do 


= 


money note, given in discharge of another purechase-money note due 
u remote vendor, which was itself a lien on the land, is superior to the 
implied equitable lien in favor of another purchase-money note not 
thus secured, but which was executed at the same time for another 
portion of the purchase-money. Robinson v. Me Whirter, 201. 

10. A lien will not be enforced which equity infers from the silence 
of the parties, and their failure to make any stipulation for the seen- 
rity of part of the purchase-imoney, if its enforcement would operate 
to alter or lessen the security which has been stipulated for in refer- 
ence to another portion of the purchase-money. Id. 

11. The act of November 17, 1871, secured to the vendor of ma- 
chinery a lien for unpaid purchase-money, both on the machinery 
and on the land with which it is necessarily connected, on compliance 
with the terms of that act. Phelps v. Edwards, 371. 

12. To hold that the lien of one who furnished machinery to an- 
other, which was necessary to make available his property on which 
it was erected, should be subordinated to the lien for the unpaid 
purchase-money for the land on which it is placed, (it not appearing 
that the machinery was such a fixture as a lessee would not have the 
right to remove,) would be in restraint.of trade and against sound 
principles of equity. Jd. 


LIMITATION, 
CONSTRUCTION OF STATUTES. STATUTES OF LIMITATION. 
COVENANT, 3. TENANT IN COMMON, 2, 4, 5. 
JUDGMENT, 6. VENDOR AND VENDEER, 4. 


1. When the law regulating the settlement of estates preseribes 
that debts against the intestate must be presented to the administra- 
tor within a given time or be barred, the failure to present them for 
allowance within the time stipulated will bar a recovery, notwith- 
standing the period for presentation may expire before the comple- 
tion of the bar by the general statute of limitation, Gaston vy. Boyd, 
282. 
2. The failure to sue on a rejected claim against an estate within 
the time limited by statute, will be as effeetual to extinguish it as 
would be the failure to present it within the time required under for- 
merlaw. Id. 

3. When a claim is barred by a failure to present it to the adminis- 
trator, it is barred against the heirs as well as the administrator, not- 
withstanding its payment was secured by a lien upon land; adminis- 
tion in Texas being had as well of real as personal property. Jd. 

4. A mortgage is so completely an incident of the debt which it is 








anol 
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LIMITATION—continued. 
given to secure, that if the debt is barred by the statute of limitations, 
the creditor is left without remedy upon his mortgage. If the mort- 
gage be upon land, the creditor cannot dispossess the mortgagor by 
suit, after the bar of the statute is complete. Blackwell vy. Barnett, 
326. 

5. The mere fact of posting notices of trust sale by a trustee before 
the debt seeured by the trust deed is barred, but not in time to make 
the sale before the bar of limitation would be complete, cannot be held 
equivalent to the institution of an ** action or suit,’? which would sus- 
pend the running of limitation. Jd. 

6. An account having its origin in 1861 was barred by limitation in 
1874, without reference to the date of the debtor's death or the grant 
of letters on his estate. If the account was for money loaned, pay- 
able on demand, limitation began as soon as the period during which 
limitation was suspended had expired. Swift v. Trotti, 498. 

7. A petition was marked * filed on the 23d of May, 1876,°? on a 
cause of action barred by limitation on the 18th of May, 1876. On 
the 15th of May, 1876, the plaintiff deposited his petition with the 
late clerk of the court, there being no clerk, though the late clerk re- 
mained in charge of the office. On the evening of the same day, the 
plaintiff deposited his petition with the clerk-eleet, who did not 
qualify as clerk until May 23, on which day he indorsed the petition 
as filed: Held, That the plaintiff complied with the spirit of the law 
in regard to filing his petition, and there was a sufficient commence- 
ment of suit to prevent the bar of the statute. McManus vy. Wallis, 


534. 


LOCATION. 
LAND CERTIFICATE. 


MALICIOUS PROSECUTION. 

1. To entitle a plaintiff to a verdict in a case of malicious prosecu- 
tion, he must show (1) that he had been prosecuted as charged, and 
that the prosecution was at an end; (2) the falsehood of the alleged 
charge ; (3) the want of probable cause ; (4) malice in the proseeutor ; 
and (5) damage to the plaintiff occasioned by the prosecution. 
Me Manus vy. Wallis, 534. 

2. The indorsement of the defendaut’s name, in a case of malicious 
prosecution, as a witness, on the back of the instrument containing 
the charge, is a circumstance proper for the jury to consider, but not 
conclusive of the fact that the plaintiff had been examined before the 
grand jury. Jd. 

3. In malicious prosecution, it devolves on the plaintiff to establish 
the want of probable cause. Jd. 

4. When the plaintiff is entitled to recover in a suit for malicious 
prosecution, exemplary damages may be awarded. Jd. 
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MANDATORY AND DIRECTORY. 
INADEQUACY OF CONSIDERATION, 2. 
LEVY, 1]. 


MARITAL RELATIONS. 
COMMUNITY PROPERTY. 
HOMESTEAD. 

HUSBAND AND WIFE. 


MARRIED WOMAN. 


COMMUNITY PROPERTY, 1. HOMESTEAD, 11. 
CONSTRUCTION OF STATUTES. STATUTES OF LIMITATION, 1, 2. 
EVIDENCE, 7. TACKING DISABILITIES. 


1. A deed expressing a valuable consideration which conveys land 
to a married woman, imposes uo obligation on a purchaser from her 
husband to inquire whether there were equities between the husband 
and wife with regard to the property, and there seems to be no rea- 
son why the same principle should not apply to such sales made after 
her death. French vy. Strumberg, 92. 

2. A married woman could not, under section 14 of article 12 of 
the Constitution of 1869, tack the disability of coverture to that of 
infaney. If she was under disability, so that the statute had not com- 
meneced to run prior to the adoption of the Constitution of 1869, she 
would have had full seven years, after the removal of disability, had 
the Constitution remained in force, within which to sue. If the stat- 
ute had began to run prior, the time during which it had run should 
be computed as part of the seven years, Id. 

3. The certificate of a notary public to a deed signed by the hus- 
band, and which, being formal in other respects, recites that ** they 
severally acknowledged that they had executed and delivered the 
foregoing conveyance as their voluntary act and deed, for the pur- 
poses and considerations therein expressed,’’ and after reciting the 
privy examination of the wife, states ‘she, the said A B, declared 
that she had willingly signed, sealed, and delivered the same, and 
that she wished not to retract it,’ is sufficient. Solyer v. Romane. 
562. 

{. Such a certificate substantially meets the requirements of the 
statute, that the wife shall, in order to pass her interest, acknowledge 
the deed **to be her aet.’’ (Paschal’s Dig., art. 1063.) Jd. 

5. A note executed by a married woman jointly with her husband, 
in consideration of community property, is not absolutely void, though 
its payment may be avoided by her if sued upon during her life-time, 
or by her administrator refusing to allow it as a elaim against her 
estate after her death. Snow v. Mather, 659. 

6. The allowanee of such a note by the administrator of the wife’s 
estate and its approval by the chief justice, merged it into a quasi- 
judgment. Jd. 


7. A note was executed by the husband and wife, in 1861, for gen- 
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MARRIED WOMAN—continued. 

eral merehandise and negroes purchased by the husband. In 1866 
the note was allowed and approved as a claim against the wife’s 
estate; on the Sth of June, 1874, an application was made to the 
Distriet Court, by the holder of the note, for an order to sell land 
of the deceased wife’s estate to satisfy the same; and on the 17th of 
October, 1874, the heirs brought suit against the holders of the note 
to set aside the allowanee and approval. ‘There was no evidence that 
the payee knew that the woman was married: Held— 

1. The approval and allowance should not be set aside, after 
so great a lapse of time, on the testimony of the husband, who, 
if a fraud was practiced on the wife, perpetrated it. 

2. If the claim was improperly allowed by the administrator, 

the remedy was upon his bond. Id. 


MEASURE OF DAMAGES. 
CHARGE OF CouRT, 1, 2. 
ESTATES OF DECEDENTsS, 12. 


MECHANIC’S LIEN. 

1. Neither under the Constitution nor statute law is a mechanic's 
lien given on a railroad, ineluding its road-bed and franchise, for 
work and labor done and materials furnished. Tyler Tap R. R. Co. 
v. Driscol, 13. 

2. The act of August 7, 1876, (Rev. Stats., art. 461,) so far from 
showing a legislative intent to subject structures such as railroads 
to a mechanie’s lien, contains provisions which show the contrary. 
(Rev. Stats., arts. 3169-3171.) Id. 

3. The Constitution does not, of itself, impose a mechanie’s lien 
for work and labor done, or materials furnished, on a railroad, on its 
road-bed and chartered privileges, nor does it require the Legislature 
todoso, I'. 

1. The right to a meehanie’s lien depends on a substantial compli- 
anee with the statute which coufers it. Pool vy. Sanford, 621. 

5. The requisites of the statute conferring a mechanie’s lien are 
necessarily deseriptive thereof, and if omitted in the pleading claim- 
ing the enforcement of such lien, will subject it to demurrer. Jd. 

6. Tinsley v. Boykin, 46 Tex., 599, approved. Id. 

7. See case for pleading and verdict, under whieh it was held error 
to render judgment for an intervenor enforcing a lien as an original 
eontractor, Id, 

8. Under article 7112 of Pasehal’s Digest, one furnishing material 
used in the construction of the house, who complies with the requi- 
sites of the law to fix the lien conferred by the statute, is entitled to 
its provisions without alleging or proving his vocation as an artisan or 
mechanic. Td, 

9. Asub-contractor who will avail himself of the special provisions 
of the statute in the nature of a garnishment, and thereby adjust the 








732 


INDEX. 


MECHANIC’s LIEN—continued. 


MIS 


**true sum due”? him from the original contractor, and fix the liability 
of the owner of the property for its payment, may afterwards, in a 
proper case, upon sufficient allegations and proof of collusion between 
the owner and the original contractor, or fraud or insolvency of the 
parties, be subrogated to the rights of the principal contractor, both 
as to the amount due as thus adjusted and also as to the mechanie’s 
lien to secure the same. Id, 

10. The owner of property who contracts for the construction of a 
building thereon, cannot be compelled to pay any 2 


_ 


eater amount 
under his contract than the contract price, including all prior volun- 
tary payments made in good faith, according to tHe terms of his 
contract, for which a lien was fixed and seeured for the benefit of 
the principal contractor under the statute, Jd, 

11. ‘To entitle a sub-coutractor, or one who has furnished materials, 
to be subrogated to the rights of a principal contractor, the statutory 
notice in the nature of a garnishment, by service of an attested ac- 
count of the amount and value of the work and labor performed or 
materials furnished and remaining unpaid, must have been given. 
Mere ordinary notice, information, or knowledge on the part of the 
owner, that the principal contractor was indebted to the sub-con- 
tractor, would not, of itself, be sufficient to bind the owner. Td. 

12. See concluding portion of opinion for facts which would take 
a verbal contract by a sub-contractor out of the statute of frauds, and 
would entitle him, on complying with the statute regulating liens, to 
the rights of an original contractor. Id, 


TAKE, 
CONTRACT, 1. 
EQUITABLE RELIEF, 3. 
FACT CASES, 11. 


MORTGAGE. 


JUDGMENT LIEN, 4. 

SUPERIOR TITLE. 

VENDOR AND VENDEER, 6. 

l. A mortgage is so completely an ineident of the debt which it is 
given to secure, that if the debt is barred by the statute of limitations, 
the creditor is left without remedy upon his mortgage. If the mort- 
gage be upon land, the creditor cannot dispossess the mortgagor by 
suit, after the bar of the statute’ is complete, The doctrine that a 
deed of trust is but a mortgage with a power of sale, has been so long 
held in ‘Texas, that it has become a rule of property. Blackwell v. 
Barnett, 326. 

2. ‘The power of sale given toa trustee affects the remedy only, and 
is intended to give the creditor a speedy mode of foreclosure without 
resorting to a suit. The remedy is but cumulative, and suit may be 
instituted, when preferred. Jd. 
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MC RI i AC M E —continued. 


3. A mortgagee of personal property to secure a debt above the 
jurisdiction of the County Court, has the right to maintain an action 
in the District Court to protect his interest, as against attachment 
creditors prosecuting suits in the County Court and levying upon the 
mortgaged goods. It was proper in the District Court to appoint a 
receiver to administer the goods subject to the orders of the court and 
the respective liens to be adjusted in the suit, Crow v. Red River 
County Bank, 362. 

4. That an indorser of the note seeured by such mortgage is not 
auleged to have been insolvent, will not defeat the right to equitable 
interposition to protect the property mortgaged. Id. 

5. The following description of property held sufficient in a mort- 
gage, viz.: ** All goods of whatever description which we have at 
Annona, Texas; also the stock of goods which we have at Dalby 
Springs, Bowie county, Texas.’? Jd. 

6. In this ease the mortgagor remained in possession of the goods. 
The mortgage contained no stipulation for such possess ion, nor 
authority to the mortgagor to sell the goods. He, in faet, did sell, 
but as the agent of the mortgagees, and accounted to them for the 
proceeds : Held, That the mortgage was not therefore void. Jd. 

7. The case of Peiser v. Peticolas, 50 Tex., 638, disti 
this ease. Id. 


iwuished from 


8. Where a mortgagor remains in possession and, as agent of the 
mortgagee, sells the goods mortgaged to secure a bona-fide debt, and 
applies the proceeds to the payment of the debt, the fact of the mort- 
gagor remaining in possession would not, of itself, render the mort- 
gave void, But such contracts should not be encouraged by courts. Jd. 

9. In determining whether a conveyance absolute on its face, witha 
Written agreement for repurchase signed by the parties, is a mortgage 
or a conditional sale, reference must be had to the inquiry, whether 
the relation of creditor and debtor continues to exist. If it does, it is 
au mortgage; otherwise, a conditional sale. Alstin v. Cundiff, 453. 

10. When a deed is executed, and a contemporaneous agreement is 
signed by the parties for a reconveyance on payment of a sum stipu- 
lated, there being nothing on the face of the papers to determine 
whether the transaction was a mortgage ora conditional sale, and 
extraneous evidence is resorted to, the question should be decided by 
the jury under instructions, and not by the court. Where the two 
instruments are of the same date, and there is no other evidence of 
the true intention of the parties, the court may construe the instru- 
ments and charge on their legal effect. Jd. 


MORTGAGE LIEN. 
CONSTITUTIONAL Law, 5. LIEN, 1, 2, 3, 4. 
EqQulTy, 1. MORTGAGE. 
JUDGMENT LIEN, 4. 
1. A judgment in favor of the holder of a promissory note which 
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MORTGAGE LIEN—continued. 
forecloses a mortgage lien executed to secure the same, cannot affect 
the security afforded by the mortgage to one not a party to the pro- 
ceeding, and who holds another unpaid note, jointly secured by the 


same mortgage. Delespine v. Campbell, 4. 

2. When separate suits are brought by two parties on promissory 
notes, cach secured by the same mortgage, and judgments of fore- 
closure are rendered in each without regard to the rights of the other 
party, each plaintiff is in equal error in disregarding the rights of the 
other, aud neither judgment can exclusively appropriate the secu- 
rity. Jd. 

3. The fact that a judgment creditor failed, during the period the 
stay law of November 10, 1866, was practically in force, to obtain an 
order of sale and execution, could not prejudice his lien secured by 
mortgage, nor authorize another party whose debt was equally secured 
by the same mortgage to appropriate the entire security. Jd. 

4. A mortgagee of property is charged with constructive notice of 
adverse liens indicated in the chain of tithe under which he claims ; 
and when there is a prior-recorded mortgage on the saine property, 
with judgment of foreclosure thereon in the District Court unsatis- 
fied, he cannot be an innocent mortgagee. Td. 

5. A purchaser at execution sale who pays the amount of his bid 
by erediting the Jadgment foreclosing a mortgage which is owned by 
his ward, is not a purchaser for value. Jd. 

6. ‘The mere fact that one of two promissory notes secured by a lien 
on land first matures, will not, of itself, entitle the assiguee to priorty, 
but to equality only, of payment from the proceeds of the security. Jd. 

7. One who holds a mortgage on land may, in the first instance, as 
between himself and the original mortgagor, or a subsequent pur- 
chaser with notice, obtain both a personal judgment against the 
mortgagor and a deeree of foreclosure. Jd. 


NECESSARY PARTIES. 

FACT CASES, 8. 

PARTIES, 2, 4. 

The cases in which a subsequent purchaser or incumbrancer, if 
known, has been held to be a necessary party to a suit to foreclose a 
pricr lien in order to affect his title, are those in which he held uuder 
the superior legal title, subject only toa claim for a lien to be en- 
forced, as in cases of strictly vendors* liens arising by implication upon 
an absolute deed for land, or mortgages given to secure a debt other 


than for the purchase-money. Ufford vy. Wells, 612. 


NEGLIGENCE. 
CHARGE OF COURT, 3, 4. 
DAMAGES, 4, 5, 6, 7, 8. 
RAILWAY COMPANY, 4, 5. 


1. See instructions, given on contributory negligence, subject to 
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NEGLIGENCE—continued. 


criticism, but not sufficient to require a reversal of the case. H. & 7. 
C. R. R. Co. vy. Nixon, 19. 

2. ‘lo entitle one to reeover damages for injuries inflicted by the 
negligence of another, he must have used that degree of watchfulness 
and precaution which persons of ordinary care and prudenee would 
naturally and reasonably use under like circumstances to prevent the 
injury. H. & 7. C. R. R. Co. vy. Smith, 178. 

3. Contributory or cooperative negligence exists when the act pro- 
ducing the injury would not have happened but for the negligence or 
wrong of both parties, Jd. 

f. In suit against a railroad company for damage for injury caused 
by the negligent running of an engine and train of ears: Held, That 
if, after the impending danger became known to defendant, it failed 
to use such ordinary care as would have prevented the injury, and 
injury resulted as a consequence thereof, the road would be liable. 
This liability would be inereased if, under such cireumstances, the 
injury was inflicted willfully and wantonly in a manner showing a 
reckless disregard of life or property. Id. 

5. The law presumes that a person walking upon a railroad track 
will leave the same in time to prevent injury from an approaching 
train of which he has knowledge, or should have by the use of the 
senses of hearing and seeing, and the managers of the train may act 
on this presumption. Jd, 

6. See case for facts in which the court trying the cause was not 
authorized in assuming in the charge that the negligence of the plain- 
tiff was slight only. Jd. 

7. The standard by which to test the question of negligence vel 
non, is the common experience of mankind, and implies generally 
the want of that care and diligence which ordinarily prudent men 
would use to prevent injury under the cireumstances of the particular 
ease. Cotton Press Co. v. Bradl y, O87. 

8. A charge of the court which first assumed a certain state of faets 
as coustituting ordinary negligence, and which then instructed the 
jury that ** gross negligence is a greater or higher degree of negli- 
gence than ordinary negligence”: Held, Error, as coutaining no 
definition of gross uegligence. Td. 

9. Gross negligence is that entire want of care which would raise a 
presumption of a conscious indifference to consequences. Such indif- 
ference is morally criminal, and if it leads to actual injury, may well 
be regarded as criminal inlaw. Jd. 


EW TRIAL. 


1. While the Supreme Court will not reverse a judgment based 
upon a verdict approved below, where the testimony is conflicting, 
unless the error is clear, it is the duty of the district judge, who has 
better opportunities to determine the relative weight of the evidence, 
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NEW TRIAL—continued. 
to euforce fearlessly a new trial in a proper case. 7. & P. R. R. 
Co. v. Casey, 112. 

2. An affidavit made by a party to the suit to the existence of facts 
in support of a motion for a new trial, will not be regarded when, 
under the statute, the party could not be a competent witness if the 
new trial should be granted. Donley v. Wiggins, 301. 


NON-USER OF FRANCHISE. 
FRANCHISE, 1. 


NOTARY PUBLIC. 
AFFIDAVIT, 5. 
APPEAL, 10. 


NOTICE. 

JUDGMENT LIEN, 4. RAILWAY COMPANY, 6. 

MORTGAGE LIEN, 4. VENDOR AND VENDEE, 5. 

1. The plaintif!in execution who becomes a purchaser at execution 
sale, is chargeable with notice of the irregularities of the sheriff in 
making a levy. Pearson v. Hudson, 352. 

2. Where there was no evidence affirmatively showing the length 
of time for which notice was given of an administrator’s sale of land, 
and the deed exeented to the purchaser did not, by its recitals, show 
the absence of due notice, the court did not err in refusing to charge 
in regard to the question of notice of the sale as affecting the title of 
the purchaser. Johnson y. Richardson, 481. 


NUISANCE. 

1. Damages may be recovered by an individual for an act which, 
though constituting a public nuisance, results in particular injury to 
him other and greater than that suffered by the public. Shephard vy. 
Barnett, 638. 

2. See statement and opinion for petition held good on 

demurrer, Jd. 


reneral 


ore 
» 


OBITER DICTUM. 

So much of the opinion in 37 Tex., 88, as stated that ‘* the property 
attached had passed to the receiver; it was no longer the property of 
the plaintiff in error, and the levy of the attachment on it was void,” 
was obiter dictum. Moseby v. Burrow, 396. 


OFFICE. 
CONTESTED ELECTION. 


OFFICER. 
DAMAGES, 9. 
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OFFICIAL BOND. 
DAMAGES, 9. 
SHERIFF. 
OPINION OF WITNESS. 
EVIDENCE, 5. 
OUTSTANDING ‘TITLE. 
EXECUTION SALE. 2. 
PAROL EVIDENCE. 
CONTRACT, 1. 
DESCRIPTION, 2. 
PAROL SALE. 
STATUTE OF FRAUDS, 1. 
PARTIES. 
BANKRUPT, 1, 4. NECESSARY PARTIES. 
EQuiry, 2. WITNESS, I. 
LIEN, 1, 2, 3. 


lL. Ina suit by an insolvent vendor against the vendee to enforee 
payment of purchase-money for land, the vendee has, as against his 
vendor, the right in equity to have the claimants of an outstanding 
grant, Who assert title, called in, and have the question settled be- 
fore he can be evicted or required to pay the balance of the purchase- 
money. Estell vy. Cole, 170. 

2. See statement of case for facts under which the wife was not a 
necessary party. Robinson v. Mc W hirter, 201. 

3. ‘The assignee in bankruptey had the power to sell the interest of 
the bankrupt in property to which there was an adverse claim, without 
making the adverse claimant a party; but the sale would be without 
prejudice to his interests. Pearson v. Hudson, 352. 

1. Though a subsequent purchaser is a proper party in all suits to 

enforce a prior lien, yet he may not be a necessary party except to 
bar his equity of redemption. Ufford v. Wells, 612. 
5. If the superior title remains in the plaintiff in a suit to fore- 
close, and the title of the subsequent purchaser is subordinate thereto, 
the mere fact that he was not made a party to the enforcement of the 
licn for the purchase-money, against the original vendees, although 
it might operate to prevent any prejudice to his right to the equity 
of redemption, yet could not prejudice the superior title of the plain- 
tiff. If plaintilf’s title was superior before the judgment of foreclosure 
and the sale thereunder to himself, this would not make it less so. 
Id. 

6. ‘To entitle a party to intervene in a suit pending, his interest, 
legal or equitable, must be such, that had the original action never 
been commenced, and the intérvenor had brought the suit in his own 

47 
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PARTIES—continued. 

name as sole plaintiff, he would have been entitled to recover in his 
own name to the extent at least of a part of the relief sought; or had 
the action been first brought against him, as a defendant he would 
have been able to defeat the recovery, in part at least. Pool v. San- 
Jord, 621. 

7. See statement of case for causes for action justifying interven- 
tion. Td. 


PASSENGER. 
DAMAGES, 1. 

PENALTY. 
DAMAGES, 9. 


PLEADING. 
HUSBAND AND WIFE, 3. TRESPASS TO TRY TITLE, 1. 
MECHANIC'S LIEN, 5. VENDOR AND VENDEE, 5. 


NUISANCE, 2. 

l. In a suit for damages against a railway company for alleged 
injury sustained by a passenger on account of the rude, wanton, and 
malicious conduct of the acting conductor of its train in putting her 
off a railway-ear, there was no averment, in terms, that the conduct- 
or was an agent or servant of the company: Held, The petition 
being in other respects good, was not bad on general demurrer. 
T. & P. R. R. Co. vy. Casey, 112. 

2. The defendant may, in trespass to try title, under the plea of 
not guilty, set up any matter of defense except limitation, or that 
Which involves affirmative equitable relief, both of which must be 
specially pleaded. Williams y. Barnett, 130. 

3. A consideration is necessary to support a release of a claim for 
purchase-money against land, and when the same is relied on, the 
consideration should be pleaded. Peters v. Clements, 140. 

4. In asuit by one claiming to be subrogated to the rights of a 
vendor, and who sought to subject «a portion of a tract of land to the 
payment of its proportionate part of the purchase-money coutracted 
to be paid for the whole tract, the defendant, who claimed title, alleg- 
ed that the plaintiff had renounced and released all claim for purehase- 
money against the particular portion of the land claimed by him: 
Held, 'Yhhat, regarded as an effort to plead an equitable estoppel, the 
answer was defective in failing to show that the alleged renunciation 
Was made to defendant, or intended to influence him in purchasing, 
or that it was made under such circumstances as justified defendant 
in acting on it, or that defendant was in fact influenced thereby to 
purchase. Id. 

5. In trespass to try title, the defendant pleaded, in substance, that 
the common yendor of both plaintiff and defendant, who was also a 
party to the suit, had, before the plaintiff’s purchase, sold to defend- 








INDEX. 739 
. 
PLEADING—continued. 

ant, who had paid a part of the purchase-money and made valuable 
improvements; that defendant's contract of purchase contained no 
stipulation for its forfeiture, or forfeiture of payment and improve- 
nents, On NOn-payment of the purchase-money notes; that the com- 
mon vendor had, when defendant bought, falsely represented his title 
to be clear; that he proposed to bring the unpaid purchase-money 
into court, to be paid on a decree of title protecting him against the 
outstanding claim, and that the common vendor was insolvent: eld, 
That the answer sufficiently excused the failure to pay, to prevent—if 
true and unrebutted—the forfeiture claimed, and the court erred in 
striking it out. Estell v. Cole, 170. 

6. In an action against a corporation for a trespass, brought in the 
county in which the trespass is charged to have been committed, an 
allegation of residence of defendant is not material to show that the 
court had jurisdiction of the person. Cotton Press Co. v. Bradley, 
dS7 

7. A petition filed by the husband to recover damages for the wrong- 
ful killing of his wife, did ‘not negative the fact that other persons 
were entitled to damages under the statute, and contained no allega- 
tion that suit was brought for the benefit of others in interest: J/eld, 
There being nothing apparent on the record showing the interest of 
others, the objection could not be raised oun demurrer. Jd. 

8S. The plaintiffs, in trespass to try title, in their petition claimed 
title in themselves as heirs of the original grantee of the land and 
of his wife, by general allegation to that effect. The petition was 
excepted to on the ground (1) that it did not state whether the grantee 
died testate or intestate; (2) nor what estate the plaintiffs Claimed in 
the land sued for; (3) nor whether the grantee was ever married : 
Held, That since the petition stated a prima-facie case in favor of 
plaintiffs, its alleged defeets were More properly matters of defeuse 
than of necessary affirmative allegation in the petition. Ufford vy. 
Wells, 612. 

9. An exhibit attached to a petition claiming a mechanic’s lien, 
which exhibit upon its face shows that it was recorded, and that a 
copy thereof was served upon defendant as required to fix the lien, 
will not relieve the pleader from the necessity of averring those facts. 
Pool v. Sanford, 621. 

10. An exhibit filed with a plea can only, under rule 19, for the gov- 
ernment of the District Courts, be looked to in aid and explanation 
of specitie allegations made in the plea. Jd. 

11. In the absence of a statement of facts, special findings of the 
jury trying the cause below, in response to issues submitted, will be 
regarded as conclusive between the parties as to the facts found. Jd. 

12. ‘The requisites of the statute conferring a mechanic’s lien are 
necessarily descriptive thereof, and if omitted in the pleading claim- 
ing the enforcement of such lien, will subject it to demurrer, Jd. . 
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POLICY OF INSURANCE. 
INSURANCE COMPANIES. 


POLITICAL QUESTION. 
CONTESTED ELECTION, 8 


POSSESSION. 

STATUTE OF FRAUDS, 1, 2. 

In an action of trespass to try titlé, the defendaut, under a plea 
of not guilty and failure of consideration, attempted to show that she 
Was in the possession of the land when the plaintiff purchased from 
her vendee. The defendant’s deed contained a general warranty, 
and recited a consideration already paid and performed — that the 
defendant’s vendee had taken care of her “from the year 1863 to 
the present time’: Held, That the defendant’s possession would 
not, of itself, constitute such an adverse possession as to be equiva- 
lent to notice of any right remaining in her, as the same was consist- 
ent with the terms and purposes of her deed. Webster v. Mann, 416 


POWER OF ATTORNEY. 

PRESUMPTION, I. 

1. ‘The admission of a power of attorney not authenticated will 
not be revised when there was in evidence another power of attorney 
authorizing the act, the identity of the constituent in the second 
power with the party making the deed being established. An agent 
will not destroy his authority by reciting another document as hi 
authority. Hammond vy. Hough, 63. 

2. Acharge directing the jury, that if, in pursuance of an agree- 
ment for the sale of land, an irrevocable power of attorney was made 
by the vendor to the vendee, and under that power the veudee had 
sold for his own use, the heirs of the vendor could not set aside the 
conveyance : Held, Not to be error, where facts showed indebtedness 
by the vendor or maker of the power, and his neglect to look after 
either the land or its proceeds for a great lapse of time. Jd. 

3. A sale under a power of attorney investing the ageut with author- 
ity to sell the bounty claims of the principal, ‘Sor any land that may 
be. secured thereby.’’ vests such equitable title in the purchaser as 
will enable him to maintain trespass to try title to recover the land, 


“aS against a trespasser. Hermann vy. Reynolds, 391. 
POWERS. 
CITIES AND ‘TOWNS. 


PRACTICE IN DISTRICT COURT. 


CHARGE OF COURT, 7. PRACTICE IN SUPREME COURT, 
DAMAGES, 2. &, 6, Zz. 

FRAUD, 7. SUBSTITUTION OF DESTROYED 
INTERVENOR. JUDGMENTS. 


— 


NEW TRIAL, 


1. Where the deed on its face does not appear to be made by the 
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PRACTICE IN DISTRICT COUR'T—continued. 
attorney named therein, the identity of the party making the deed 
with the constituent in a power offered as evidence of authority to 
make the deed, may properly be submitted to the jury. Hammond v. 
Hough, 63. 

2. A party having read from a transcript of proceedings had in an 
estate, the other party may properly read from such transeript parts 
explaining that already read, or otherwise pertinent to the issues. Jd. 

3. Under the statute, a plaintiff seeking the recovery of a moneyed 
judgment against several defendants, may discontinue as to one de- 
fendant who has not been served, and proceed as to those served. In 
such ense, the absence from the reeord of an order showing a diseon- 
tinuance as to the party not served, cannot, after judgment against 
the other defendants, be taken advantage of 
ing. Riddle vy. Turner, 145. 


1. The introduction in evidence of the declarations of one not a party 


in a collateral proceed- 


to the proceeding, ouly authorizes the adversary to introduce such fur- 
ther declarations as were made in the same conversation, Pope v. 
Dare nport, 206. 

5. Counsel, in examining a witness, have no right to read from a 
statement of facts, in the hearing of the jury, what purports to be 
the testimony of that witness, taken in another cause, as a basis for 
questions to that witness as to what was his evidence in that cause. Jd. 

6. See opinion for circumstances under whieli the discretion of a 
judge in permitting evidence to be introduced after argument had 
begun, would become a fit subject for revision. Jd. 

7. One who intervenes ina cause must accept the cuse as to all pre- 
vious orders made and papers filed, including depositions, as they 
appear at the time of intervening. He cannot object to depositions 
already taken on the ground that le had no opportunity to propound 
cross-interrogatories. But it would seem that he would not be pre- 
cluded from taking action in time to secure answers to cross-inter- 
rogatories propounded by him ta a witness who had been examined 
before his intervention. Iaimbolt v. March, 246. 

8. An intervenor is not, on appeal, entitled to a reversal of a judg- 
ment in favor of an original party to the suit, which could not operate 
to his injury, when the party against whom the judgment was ren- 
dered had neither appealed nor assigned errors. Jd. 

9. A mere preponderance of evidence will not authorize the reversal 
of a judgment, when the testimony was detailed by witnesses who 
appeared and testified before the lower court. Jd. 

10. An affidavit made by a party to the suit to the existence of facts 
in support of a motion for a new trial, will not be regarded when, un- 
der the statute, the party could not be a competent witness if the new 
trial should be granted. Donley v. Wiggins, 301. 

ll. A court, on the suggestion of an amicus curia@, cannot act on 
matters Which should be presented by exception or plea. Mosel: 


e We 


j 


Burrow, 396. 
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PRACTICE IN DISTRICT COURT—continued. 

12. The Revised Statutes permit the depositions of witnesses resid- 
ing in the county to be taken; but if the witness is present in court at 
the trial, and objection on that ground to reading the deposition be 
made, the proper practice reqnires that the witness be introduced in 
person. Randall y. Collins, 435. 

13. The depositions of the witness, if not present, could be read, 
but his personal examination before the court and jury would be more 
satisfactory. Id. 

14. The question of costs becomes res adjudicata where payment 
thereof is imposed as terms upon granting a motion for new trial, and 
it is error for the court to refuse to reform the final judgement accord- 
ingly. The action of the court in refusing to reform the judgment 
being apparent on the record, no bill of exceptions is necessary. Jd. 

15. When the defendant, in accordance with rmle 31 governing prae- 
tice in the District Courts, admits that the plaintiff has a good eause 
of action as set forth in the petition, but replies by plea in the nature 
of a plea in confession and avoidanee, he is entitled to open and econ- 

elude in addueing evidence and in the argument: but in such ease the 
admissions should specify the allegations admitted, and should not be 
in general terms. Alstin v. Cundiff, 453. 

16. While it is the duty of the court to construe the legal effect of 
written instruments offered in evidence which are unambiguous, the 
construction should, as a general rule, be based upon the terms of the 
instrument itself. If parol evidence must be resorted to for explana- 
tion of the terms used, then the question of Coustruction ceases to be 
one of law, and becomes a mixed question of Jaw and facet, to be deter- 
mined by a jury under instructions. Jd. 

17. See statement and opinion for faets, pleaded in an amended 
petition, which, considered with reference to the original cause of 
action, entitled the defendant to a continuance on the ground of sur- 
prise, See the statement of the ease for an application for continu- 
anee Which exensed the statutory diligence required to procure testi- 
mony. C. & M. R. R. Co. v. Henning, 466. 

IS. When the issue of fact made by the pleadings was as to the ex- 
istence of a fraudulent understanding between the administrator and 
the purchaser of land at administrator’s sale, under which the former 
was to have an interest in the land, there was no error in refusing to 
instruet the jury that various cireumstances enumerated constituted 
badges of frand. The issue was not as to the intention with which 
the sale was made, but the existence of a fraudulent agreement. 
Johnson vy. Richardson, 481. 

19. ‘Though a judgment should set forth the full names of the par- 
ties for and against whom it is rendered, a failure in this respect will 
not be cause for reversal, in the absence of an assignment of error 
pointing out the defeet. Jd. 

20. When a statement of facts is made by the judge, instead of by 


counsel, and the record is needlessly ineumbered by interrogatories 
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PRACTICE IN DISTRICT COURT—continued. 
and auswers of witnesses, it constitutes no ground for dismissal of 
the cause. MeManus yv. Wallis, 534 

21. It is the duty of the district judge before whom a cause is tried 
to conform to the rules of court in the preparation of the statement 
of facts, when counsel disagree. When such disagreement occurs, he 
should require each party to make his statement of facts, and present 
it, before the close of the term, in time to enable the judge to make 
a proper statement; and, if necessary, the call of the docket should 
be suspended until this is done. Jd. 

22. If either party fail to present to the presiding judge a statement 
of facts in proper time, the judge may, in a proper erse, punish the 
party guilty in such appropriate manner as the facts warrant, without 
depriving his adversary of his legal right. If this cannot be done, the 
record should show the facts in this regard, that they may be under- 
stood in the Supreme Court. Jd. 

23. The courts judicially know that the city of Galveston is ina 
county of the same name in the State of Texas. If it were otherwise, 
a defendant sued for land which was described as being in the city of 
Galveston, without reference to the county or State, could not raise 
the objection, for the first time, on a charge asked of the court. Sol- 
yer Vv. Romanet, 562. 

24. The provisions of a law of ‘Texas which, by its terms, is a pub- 
lic act, cannot be read as evidence to a jury. Cotton Press Co, vy. 
Bradl Ys 587. 

25. Whether the plaintiff, after the defendant has closed his testi- 
mony, shall be permitted to introduce evidence not in rebuttal, rests 
in the diseretion of the presiding judge. Williams v. Ball, 603, 


PRACTICE IN SUPREME COURT. 
AGREED CASE. DEPOSITIONS, 1. 
ASSIGNMENT OF ERRORS. JUDGMENT, 7. 
BRIEFS. RULES OF COURT. 
Costs. STATEMENT OF FACTS. 


DAMAGES, 2. 

1. The transcript of a cause was, by order of the Supreme Court, 
permitted to be filed after the expiration of the time allotted to the 
assiguinent to which the cause belonged, and when counsel for appel- 
lees were not attending the court. At a subsequent term of the 
court, and in proper time for causes returnable at that term, appel- 
lees moved to dismiss the appeal for insufficient appeal bond: Held— 

1. That as the transcript was filed after the assignment, appel- 
lees had no opportunity to file their motion in the time required 
by rule 8. ‘Their failure to do so conld not be considered as a 
waiver of even formal objections to the bond, under the terms 
of rule 8, 

2. Appellees were not concluded by the action of resident coun- 


sel, who, at a former term, after the assignment had passed, in 
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PRACTICE IN SUPREME COURT —continued. 
the absence of appellees’ counsel, assumed to represent them and 
consent to a continuance of the eause. Howard v. Malsch, 60. 

2. Overton v. Terry, 49 Tex., 777, approved, Id. 

3. The filing by an appellee of a certificate for affirmance, will 
not estop him from afterwards attacking the appeal bond for insufti- 
cieney, after appellant has filed the transcript under leave from the 
court. Id. ; 

4. See opinion for appeal bond fatally defective because of misde- 
scription of the judgment appealed from. Td. 

5. Although a charge of the court may be objectionable, in a civil 
ease the error will not be sufficient to require the reversal of the judg- 
ment, if the attention of the court was not called to the error, either 
by exception or by asking a proper charge. 7. & P. R. R. Co. v. 
Casey, 112. 

6. Though the proper practice, when actual and exemplary dam- 
ages are Claimed, is to require the jury to diseriminate as to the char- 
acter of damages found in their verdict, a failure to do this will not, 
of itself. authorize the reversal of the judgment when the point is fon 
the first time raised in the Supreme Court. Jd. 

7. Permitting the husband to testify in a damage suit brought by 
the wife, whether error or not, will not be considered when urged for 
the first time on appeal. Jd. 

Ss. A mere preponderance of evidence will not authorize the reversal 
of a judgment, when the testimony was detailed by witnesses who 


appeared and testified before the lower court. Rainbolt v. March. 


9. An interveuor is not, on appeal, entitled to a reversal of a judg- 
ment in favor of an original party to the suit, which could not operate 
to his injury, when the party against whom the judgment was ren- 
dered had neither appealed nor assigned errors. Id. 

10. An assignment of errors in the following terms, viz., ** The 
eourt erred in refusing the defendant a new trial for the rerzsous given 
in said motion,”’ or, ** The court erred in not giving the several spe- 
cial charges to the jury asked by the defendant,”’ is not sueh a distinet 
specification of the grounds of error relied on as is contemplated by 
the statute and required by rule 34 of the Supreme Court. Pearson 
Flanagan, 266. 

11. The rules of court discussed, and the fact announeed, that an 
examination of the record, to ascertain what was intended to be 
reached by a general assigument of errors, often required more time 
than did the decision of the points involved, after they had been dis- 
covered. The rules of court were, amovg other things, intended to 
relieve the Supreme Court only of unnecessary labor, thus enabling 
the court to decide a greater number of causes during a term, and to 
relieve the crowded eondition of the docket. Jd. 

12. Each error assigned should contain a distinet ground for the 
reversal of the judgment, with the specification of the reason why it 
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PRACTICE IN SUPREME COURT—continued. 
should be reversed, and should be copied or substantially stated in 
the briefs. Jd. 

13. Judgment was rendered in the District Court June 19, 1877, and 
the court adjourned for the term on that day. In the transeript sent 
up on writ of error was incorporated a bill of exceptions not dated, 
but marked ** filed June 20, 1877,°’ and a statement of facts certified to 
by the judge who tried the cause, on December 15, 1877, and filed that 
day. The certificate of the judge stated the failure of counsel to 
agree on a statement of ficts. but did not state an agreement that it 
might be made after the term: Held, That the statement of facts 
constituted no part of the record under the statute in force at the 
time. Quare: Whether the bill of exceptions was subject to the same 
objection ? Swift v. Trotti, 498. 

14. A brief should be so made as to enable the court to decide the 
case upon it, without reference to, or an examination of, the tran- 
script. McManus v. Wallis. 534. 

15. See opinion for objections to affirmance of a judgment on cer- 
tificate without reference to the merits, which, in, view of facts certi- 
fied to by the clerk, were held not well taken, Perez v. Garza, 571. 

16. An appellant abandoned his appeal by filing a petition fora writ 
of error on the day when, in compliance with his appeal bond, he 
should have filed the transcript in the Supreme Court. On motion of 
appellee to affirm on certificate the judgment rendered by the court 
below, appellant resisted the affirmance on the ground that he had 
abaudoned his appeal: Held— 

1, That the right of the appellee to the execution of his judg- 
ment could not be delayed by such means. 

2. The enactment of the statute which authorizes an affirmance 
on certificate without reference to the merits, originated in the 
fact that an appellant might formerly, after delaying the collec- 
tion of the judgment, decline to proseeute the appeal. 

3. ‘To permit an appellant, after delaying the collection of a 
judgment for nine months by his appeal, then to abandon it, and 
by writ of error to stay collection for a twelvemonth longer, 
would be to make a mockery of the law. Jd. 

17. ‘This case distinguished from one in which plaintiff had delayed 
the effort to enforce his judgment, no appeal having been perfected, 
though the delay may have been occasioned by an erroneous belief 
that the appeal had been perfected, In such case the delay would 
not deprive the defendant of his writ of error. Jd. 


PRESCRIPTION. 

The evidence showed that the city of Laredo had maintained a ferry 
across the Rio Grande for a time beyond the memory of living men : 
Held, That it would, in the absence of other evidence, establish the 
franchise of a ferry by prescription. City of Laredo v. Martin, 548. 
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PRESUMPTION, 


CHARGE OF CouRT, 6. INTEREST. 

EQUITABLE RELIEF, 1. RAILWAY COMPANY, 14. 
ESTATES OF DECEDENTS, 13. SERVICE. 

EVIDENCE, 14. SURVEY, 2. 


1. A charge directing the jury, that if, in pursuance of an agree- 
ment for the sale of land, an irrevocable power of attorney was made 
by the vendor to the vendee, and under that power the vendee had 
sold for his own use, the heirs of the vendor could not set aside the 
conveyance : Held, Not to be error, where facts showed indebtedness 
by the vendor or maker of the power, and his neglect to look after 
either the land or its proceeds for a 
v. Hough, 63. 


2. The law will presume the death of the subseribing witnesses to 


great lapse of time. Hammond 


an instrument which is over thirty-five years old, so as to admit evi 
dence of their signatures. Hollis v. Dashiell, 187. 

3. It wijl be presumed, in the absence of evidence to the contrary, 
that a survey properly certified by the officer authorized to make it, 
and which is stated in his reeorded field-notes as having been made by 
virtue of a certificate, the grantee of which is mentioned, was made 
for the grantee of the eertificate. Snider v. I. AY G. N, =. Bs GH 
306. 

4. In the absence of evidence, courts will presume the rate of in- 
terest in another State to be the same as in ‘Texas. Moseby v. Burrow, 
396. 

5. See evidence held insufficient to overturn the presumption in 
favor of the recitals in the record. Randall vy. Collins, 435. 

6. As a general rule, the law will presume that a domestic court of 
general jurisdiction had power to make a judgement rendered by it, 
unless the contrary is shown by the record. Such presumption will 
not be indulged in favor of the judgement of a court of limited or 
special jurisdiction, but the faets necessary to the exercise of its juris- 
diction must affirmatively appear on the record. Williams vy. Ball, 
603. 

7. ‘Title derived by purchase at execution sale under a judgement of 
a justice of the peace, was attacked ina collateral proceeding, and the 
defendant in the jadgment was permitted to testify that he was uot, 
in fact, served with process in the proceeding under which the land 
was sold: Held, The evidence showing that the defendant in the 
judgment was aware of its rendition at the time, and took no steps to 
set it aside, and though aware of the execution and levy, interposed 
no objection to the validity of the judgment, the court did not err in 
holding the evidence insufficient to overturn the presumption in favor 
of the validity of the judgment. Jd. 


PRESUMPTIVE HEIR. 
GUARDIAN AND WARD, 1, 2. 
HEIRS, 1, 2. 
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PRINCIPAL AND SURETY. 
SURETY. 


PRIVY EXAMINATION, 

COMMUNITY PROPERTY, 1. 

1. The certificate of a notary public to a deed signed by the hus- 
band, and which. being formal in other respects, recites that ‘* they 
severally acknowledged that they had executed and delivered the 
foregoing convey anee as their voluntary act and deed, for the purposes 
and considerations therein expressed,’ and after reciting the privy 
exnimination of the wife, states ** she, the snid A B, declared that she 
had willingly signed, sealed, and delivered the same, and that she 
Wished not to retract it,’ is sufficient. Solyer v. Romanet, 562. 

2. Such a certificate substantially meets the requirements of the 


statute, that the wife shall. in order to pass her interest, acknowledge 
the deed **to be her net.’ Paschal’s Dig... art. 1063.) ld, 


PROBABLE CAUSE. 
MALICIOUS PROSECUTION, 3. 

PROBATE MATTERS. 
ESTA'TES OF DECEDENTS. 


TRUSTS AND ‘TRUSTEES. 


PROMISSORY NOTE. 


ESTATES OF DECEDENTS., 9. MARRIED WoMAN, 5, 6, 7. 
HUSBAND AND WIFE, 1, 2. MORTGAGE LIEN, 1. 
JUDGMENT LIEN, 2. PURCHASE-MONEY, 2. 


The mere fact that one of two promissory notes secured by a lien 
on land first matures, will not, of itself, entitle the assignee to prior- 
ity, but to equality only, of payment from the proceeds of the secu- 


rity. De lespine v. Campbell, }. 


PUBLIC ACT. 
PRACTICE IN DisvricT Court, 24. 


PUNITTORY DAMAGES. 
EXEMPLARY DAMAGES. 


PURCHASE-MONEY. 

FRAUD, 7. 

1. A consideration is necessary to support a release of a claim for 
purchase-money against land, and when the same ,is relied on, the 
consideration should be pleaded. Peters v. Clements, 140. 

2. The assignee of a purchase-money note acquires, as such, no 
possessory right to the land for which it is given, Baker v. Compton, 


252 
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PURCHASER. 


ADMINISTRATOR'S SALE. PURCHASER FOR VALUE. 
COMMUNITY PROPERTY, 2. SHERIFF’S SALE, 5. 

Equity, 1. SPECIFIC PERFORMANCE, 1], 2. 
EXECUTION SALE, 2. SUBROGATION, 1. 
FORECLOSURE. SUPERIOR TITLE, 3. 

FRAUD, 8. VARIANCE. 

JUDGMENT LIEN, 4. VENDOR AND VENDEE. 


NOTICE, 2. 

1. A deed expressing a valuable consideration which conveys land 
to a married woman, imposes no obligation on a purehaser from her 
husband to inquire whether there were equities between the husband 
and wife with regard to the property. and there seems to be no rea- 
son why the same principle should not apply to such sales made after 
her death. French v. Strumbe rg, 92. 

2. In trespass to try title, the defendant pleaded, in substance, that 
the common vendor of both plaintiff and defendant, who was also a 
party to the suit, had, before the plaintiff’s purchase, sold to defend- 
ant, who had paid a part of the purchase-money and made valuable im- 
provements; that defendant’s contract of purchase contained no stip- 
ulation for its forfeiture, or forfeiture of payment and improvements, 
on non-payment of the purehase-money notes; that the common 
vendor had, when defendant bought, falsely represented his title to 
be clear; that he proposed to bring the unpaid purechase-money into 


court, to be paid on a decree of title protecting him against the ont- 


standing claim, and that the common vendor was insolvent: //eld, 
That the answer sufficiently excused the failure to pay, to prevent— 
if trne and unrebutted—the forfeiture claimed, and the court erred in 
striking it out. Fstell v. Cole, 170. 

3. In a suit by an insolvent vendor against the vendee to enforce 
payment of purchase-money for land, the vendee has, as against his 
vendor, the right in equity to have the claimants of an outstanding 
grant, who assert title, called in, and have the question settled before 
he can be evicted or required to pay the balance of the purchase- 
money. Id. 

4. A purehaser of land at execution sale bought under an agree- 
ment between the sheriff, the defendant in execution, and himself, 
that whatever might be his bid in exce<s of the amount due on the 
execution, the same should be satisfied by payment of the execution. 
The amount actually bid was in excess of the execution. The exeeu- 
tion was satisfied by a payment partly in money and partly in a draft 
drawn by the defendant in execution ou himself and accepted by the 
sheriff: Held- 

1. That the defendant in execution was estopped from attack- 
ing the proceedings. 

2. That a purehaser of the land sold who bought from the 
defendant in execution after the judgment, and before sueh sale, 
could, by proper proceedings, have set sside the sale. 


ce) 











INDEX. 749 


PURCHASER—continued. 

3. The execution sale was voidable ouly. 

4. The failure of the purchaser, after judgment and before exe- 
cution sale, to assert his rights, would not authorize a stranger to 
set them up in a collateral proceeding. 

5. The title of the purchaser, before execution sale, was sub- 
ordinate to the judgment lien, and was not such a superior 
outstanding title as could be afterwards set up in a collateral 
proceeding. 

6. A claimant of the land under purchase at a subsequent 
execution sale, made under the same judgment, could not com- 
plain that there was a failure to pay the excess of the bid over 
the amount due on the former execution. He could complain 
only if the draft given for a portion of the debt had not been 
paid, and by showing that there was authority for issuing the 
last exeention. Pope v. Davenport, 206. 


PURCHASER FOR VALUE. 
MORTGAGE LIEN, 5. 
A purchaser at exeeution sale who pays the amount of his bid by 
crediting the judgment foreclosing a mortgage which is owned by his 


ward, is not a purehaser for value. Delespine v. Campbell, 4. 


QULERE., 
HOMESTEAD, 2. 
STATEMENT OF FACTS, 1. 
1. It is a question whether, under the statute, (Paschal’s Dig., art. 
15; Rev. Stats., arts. 2899, 2909.) with proper allegations, damages 
tllowed ** proportioned to the injury resulting from such death,”’ are 
restricted to loss to parents during the minority of the child killed, 
for which suit may be brought. H. & 7. C. R. R. Co. v. Nixon, 19. 
2. As to the right of the jury to fix damages, in the absence of 
proof, in an action by parents for damages for uegligent killing of 
their minor child, there is a conflict of author:ty whether the jury 
can determine for themselves, in their own uncontrolled discretion. 
the amount of pecuniary compensation which the parents should re- 
cover. The question not decided. Id. 

3. Whether the unexplained disappearance of field-notes of a sur- 
vey from the general land office would, under a statute denouncing a 
forfeiture of rights upon their disappearance and a failure to return 
them, have such effect upon one who had acquired a right under 
them, and had no knowledge of or agency in their disappearance, 
Quere? Snidery. I. & G. N. Rk. RR. Co., 306. 


RAILROAD. 
RAILWAY COMPANY. 
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RAILWAY COMPANY. 









































DAMAGES, 1, 4, 5, 6, 7, 8. 

PLEADING, 1. 

1. Neither under the Constitution nor statute law is a mechanie’s 
lien given on a railroad, ineluding its road-bed and franchise, for 
work and labor done and materials furnished. TZ'yler Tap R. R. Co. 
v. Driscol, 13. 

2. The act of August 7, 1876, (Rev. Stats., art. 461.) so far from 
showing a legislative intent to subject structures sueh as railroads to 
a mechanic's lien, coutains provisions which show the contrary. (Rev. 
Stats., arts. 3169-3171.) Id. 

3. The Constitution does not, of itself, impose a mechanic's lien for 
work and labor done, or materials furnished, on a railroad, on its road- 
bed and chartered privileges, nor does it require the Legistature to do 
so. Id. 

4, The statute (Paschal’s Dig., art. 4897; Rev. Stats., art. 4232 
providing that each locomotive engine shall be provided with a bell or 
whistle, which shall be rung or blown when it crosses a road or street, 
the failure to do which shall make the company liable for all damages 
which shall be sustained by any person by reason of such neglect, 
superadds a duty upon the railroad company, the disregard of which, 
however, would impose no greater or other liability than would fol- 
low from a common-law duty in respect to the care in running a train. 
The mere omission to ring the bell would not, of itself, render the 
company liable for damages. H. & 7. C. R. R. Co. v. Nixon, 19. 

5. See charge of court held defeetive, in not clearly defining the 
above statute, it not clearly expressing the meaning of the statute as 
applied to the facts; which is, that the failure to ring the bell was 
negligence, and if by reason thereof the deceased was not aware of 
the approach of the train, and the injury resulting from this negli- 
gence was the proximate canse, then defendant was liable. Jd. 

6. lf the injured party had notice of the approach of a railroad train 
from which injury resulted, the failure to ring the bell would be 
immaterial in an action for such injury, Jd. 

7. In a suit for damages against a railway company for alleged 
injury sustained by a passenger on account of the rude, wanton, and 
malicious conduct of the acting conductor of its train in putting her 
off a railway-car, there was no averment, in terms, that the couductor 
was an agent or servant of the company: Held, The petition being 
in other respects good, was not bad on general demurrer. J. & P. 
R. R. Co. v. Casey, 112. 

8. By the words ** any usual stopping-place,”’ as used in the statute, 
(Paschal’s Dig., art. 4892,) was meant either a regular station, or any 
other place which a railroad company expressly, by public notice or 
otherwise, or impliedly by user for such purpose, had designated as a 
proper place for passengers to get on or off its,trains, and where they 
would in consequence thereof have the right to demand the exercise 


of this privilege. A place at which a train is stopped for wood or 
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RAILWAY COMPAN Y—continued. 
water only, is not a ** usual stopping-place *’ in contemplation of that 
section. Jd. 

9. Ina suit to recover damages from a railroad company, caused by 
the alleged false and fraudulent representations of the company’s 
ageuts, to the effect that they would locate a depot on plaintiff’s 
land, whereby plaintiff was induced to convey to the road the right 
of way over his land, the plaintiff was permitted to testify that four 
members of the board of directors for the road had told him, before 
the conveyance was made, that he should have a depot on his land; 
one of them stating, before the deed was made, that the company had 
agreed to give him a depot: Held: Error— 

1. Because the testimony did not disclose the powers of the 
directors, or that they had authority to bind the company by 
such declarations. 

2. Because the testimony did not show that the directors made 
the declarations when performing an act authorized by the com- 
pany. East Line & Red River R. R. Co. v. Garrett, 133. 

10. A deed conveying right of way to a railroad company, and 
accepted by it. which recites that it is made in consideration of one 
dollar in hand paid by the company, and the ** further consideration 
that the said company will locate its railroad on my lands situated in 
Marion county,” is not only a receipt for purchase-money paid, but a 
contract between the parties that the grantor had conveyed the right 
of way and the company would construct its road over the same. Jd, 

11. To entitle one to recover damages for injuries inflicted by the 
negligence of another, he must have used that degree of watclifulness 
and preeaution which persons of ordinary care and prudence would 
naturally and reasonably use under like circumstances to prevent the 
injury. #H. &. 7. C. R. R. Co. v. Smith, 178. 

12. Contributory or codperative negligence exists When the act pro- 
ducing the injury would not have happened but for the negligence or 
wrong of both parties. Jd. 

13. In suit against a railroad company for damage for injury caused 
by the negligent running of an engine and train of ears: Held, That 
if. after the impending danger became known to defendant, it failed 
to use such ordinary care as would have prevented the injury, aud 
injury resulted as u consequence thereof, the road would be liable. 
This liability would be increased if, under such circumstances, the 
injury was inflicted willfully and wantonly in a manner showing a 
reckless disregard of life or property. Id. 

14. The law presumes that a person walking upon a railroad track 
will leave the same in time to prevent injury from an approaching 
train of which he has knowledge, or should have by the use of the 
senses of hearing and seeing, and the managers of the train may act 
on this presumption, Jd. 

15. On the petition of fifty freeholders of Anderson county, an elec- 
tion was ordered by the County Court, and held in May, 1872, to take 
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RAILWAY COMPAN Y—continiued. 
the sense of the voters on a proposition to issue county bonds as a 
donation in favor of a railroad. After the election the court made 
an order stating that the election had been held in pursuance of the 
order; that a special registration of yoters had been made for the 
election in accordance with the statute ; that more than two-thirds of 
the qualified voters of the county had voted for the proposition; that 
it was earried, and directing the issuance of the bonds on the ecom- 
plying with stipulations in the proposition. In January, 1873, the 
County Court issued to the road the bonds and levied a tax for that 
year and following years for their payment, whieh was paid until 
suit was brought to restrain the collection of the tax for causes stated 
in the opinion : Held— 

1. The act of April 12, 1871, (Paschal’s Dig., art. 7369.) adopted 
under the Constitution of 1869, made the County Court the judi- 
cial tribunal to determine the result of the election. 

2. ‘The validity of the election not having been questioned by 

the county officials, and the judgment of the County Court, pro- 

nouncing it to have been held in ptirsuance of 


its order, having 
been acted on for a period beyond that allowed by law for a cer- 
tiovari, a bill of review, or a writ of error, was not subject to 
revision by the District Court. 

3. It is not for the courts to impute improper motives to the 
Levislature in the enaetment of the registration law, aud the 
burden which may result from subsidies voted by those who were 


negligent in registering allords no ground of relief. 





4, When the result of an eleetion is by law to be ascertained 


and declared by any tribunal, the action of that tribunal is con 





clusive, unless it be impeached or sought to be reviewed in a 
direct proceeding instituted in time. 

d. The District Court properly disregarded the allegations of 
fraudulent concealment so far as they related to the election and 
the official action of the managers and the County Court. 

G. If citizens entitled to vote were deprived of that right, or ille- 
gal votes were received, though a direct proceeding might have 
been sustained to set the election aside, such facts did not render 
the election yoid, vor will they authorize the determination of its 
result to be collaterally attacked. 

7. The County Court, in officially declaring that the company 
had fully complied with the terms of the proposition, prior to the 
issuance of the bonds, acted in their capacity of agents for the 
county, and after a tax had been levied and collected for their 
payment, if was no sufficient ground for canceling the bonds to 
allege a partial non-compliance by the railroad company with 
their proposition. 





8. ‘The court does not concur in the proposition that the statute 
_ et which the election was held and the bonds issued was in 


derogation of the power conferred on the County Courts to assess 
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RAILWAY COMPAN Y—continued. 
and provide for the collection of a tax ‘‘to aid in internal improve- 
ments.’? (Const. of 1869, art. 3, sec. 32.) Anderson County v. 
H. & G. N. R. R, Co.. 228. 

16. Section 35 of article 16 of the Constitution of 1876 did not give to 
laborers on railroads a lien on the property of the company on which 
they labored, as was provided by article 37 to mechanics, artisans, 
and material-men, C. & M. R. R. Co. v. Henning, 466. 

17. The lien given to mechanies and workmen by the act of Febru- 
ary 18, 1879, was intended to apply only to labor done or materials 
furnished after the passage of that act. Id. 

18. Under the act of December 19, 1857, (Paschal’s Dig., arts. 4912- 
4914.) the railroad track, franchise, and chartered powers and _ privi- 
leges of a railway company were deemed an entire thing, and a levy 
was held to embrace the whole road-bed-and track, whether situated 
in one county or not, and the same could be advertised and sold at 
the court-house door of the county of the principal office. Id. 


RATIFICATION, 
CITIES AND ‘TOWNS, 1. 
DEED, 4, 5. 


RECEIVER, 

CORPORATION, 2. 

JURISDICTION, 7 

MORTGAGE, 3. 

1. The mere insolvency of a corporation, or the appointment of a 
receiver for the same, would not necessarily dissolve the corporation. 
Moseby v. Burrow, 396. 

2. A receiver cannot act in his official character outside of the juris- 

diction of the court from which he receives his authority. Jd. 


RECITALS. 
DEED, 1. 
EVIDENCE, t. 
A mistaken recital by an officer of the source of his power to 
perform an official act, is immaterial, and does not invalidate the act 
if the power in fact exists. Pope v. Davenport, 206. 


REGISTRATION. 
HOMESTEAD, 11. 


RELEASE. 
COMMUNITY PROPERTY, 1. Herrs. 3. 
EQUITABLE ESTOPPEL, 1. PURCHASE-MONEY, 1. 


48 
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REPLEVY BOND. 


l. The right to give a replevy bond, under the statute regulating 





sequestrations, is limited to the parties to the suit. (Paschal’s Dig., 
arts. 5100, 5101.) Haile v. Oliver, 448. 

2. If the landlord can exeeute a replevy bond for his tenant in 
possession who is sued, he can do so only with the consent of the ten- 
ant, and after he has in some proper mode been entered on the record 
as a party to the proceeding in which the bond is given, Jd. 

3. When the levy is upon both personal and real property, a replevin 
bond, conditioned as required by statute in eases of levy on personal 
property alone, is invalid. Jd. 


RES JUDICATA. 
PRACTICE IN DISTRICT COURT, 14. 





RETURN OF CERTIFICATE. 
SURVEY, l. 


RIGHT OF ENTRY. 
COVENANT, 1, 2. 


RIGHT OF WAY. 
DEED, 1. 
RAILWAY COMPANY, 9, 10. 


RULES OF COURT. 

BRIEFS. 1, 2. STATEMENT OF FACTS, 2, 3, 4. 

PRACTICE IN DisTRICT CouRT, 15. ‘TRANSCRIPT, 1. 

1. The transcript of a cause was, by order of the Supreme Court, 
permitted to be filed after the expiration of the time allotted to the 
assignment to whieh the cause belonged, and when counsel for appel- 
lees were not attending the court. At a subsequent term of the court, 
and in proper time for causes returnable at that term, appellees moved 
to dismiss the appeal for insufficient appeal bond : Held— 

1. ‘That as the transcript was filed after the assignment, appel- 
lees had no opportunity to file their motion in the time required 
by rule 8. Their failure to do so could not be considered asa 
waiver of even formal objections to the bond, under the terms of 
rule 8. 

2. Appellees were not concluded by the action of resident coun- 
sel, who, at a former term, after the assignment had passed, in 





the absence of appellees’ counsel, assumed to represent them and 








consent to a continuance of the cause. Howard v. Malsch, 60. 





2. An assignment of errors in the following terms, viz., **’The court 





erred in refusing the defendant a new trial for the reasons given in 





said motion,” or, ‘* The court erred in not giving the several special 





charges to the jury asked by the defendant,” is not such a distinet 






specification of the grounds of error relied on as is contemplated by 
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RULES OF COURT—continued. 
the statute and required by rule 34 of the Supreme Court. Pearson 


v. Flanagan, 266. 

3. The rules of court discussed, and the fact announced, that an 
examination of the record, to ascertain what was intended to be 
reached by a general assignment of errors, often required more time 
than did the decision of the points involved, after they had been dis- 
covered, The rules of court were, among other thines, intended to 
relieve the Supreme Court only of unnecessary labor, thus enabling 
the court to decide a greater number of causes during a term, and to 
relieve the crowded condition of the docket. Jd. 





f. Each error assigned should contain a distinet ground for the 
reversal of the judgment, with the specification of the reason why it 
should be reversed, and should be copied or substantially stated in 
the briefs. Jd. 

5. When the defendant, in accordance with rule 31 governing prae- 





i tice in the District Courts, admits that the plaintiff has a good cause 
of action as set forth in the petition, but replies by plea in the nature 
of a plea in confession and avoidance, he is entitled to open and con- 
clude in adducing evidence and in the argument; but in such ease the 

' admission should specify the allegations admitted, and should not be 
in general terms, Alstin v. Cundiff, 453. 

6. See directions, under rule 59, for proper practice in preparing an 
agreed case, so that questions of law and of fact may be agreed upon 
and stated separately. Life Insurance Co. vy. LePert, 504. 

RULE OF PROPERTY. 

DEED OF ‘T'RUST, 1. 

SALE. 

ASSIGNEE IN BANKRUPTCY, 2, 3. SHERIFF'S SALE. 

BANKRUPT. STATUTE OF FRAUDS, 1. 

COMMUNITY PROPERTY, 2. ‘TRESPASS TO TRY ‘TITLE, 

PRESUMPTION, 1. 13. 

Inadequacy of price will not, of itself, authorize the setting aside 
of a sheriff’s sale otherwise valid, but gross inadequacy of price, in 
connection with slight additional circumstances showing fraud, ir- 
regularity, or facts calculated te prevent the property from bringing 
something like its reasonable value, may avoid the sale. Pearson vy. 
Flanagan, 266. 

SECURITY. 
JUDGMENT LIEN, 4. 
SEPARATE ACKNOWLEDGMENT, 
a COMMUNITY PROPERTY, 1. 


SEPARATE PROPERTY. 
ESTATES OF DECEDENTsS, 9, 10. 
HUSBAND AND WIFE, 1. 
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SEQUESTRATION. 

STATUTORY BOND, 2. 

SERVICE. 

By the statute of 1850, (Paschal’s Dig., art. 993,) a constable, in 
certain contingencies, was authorized to execute process; and as toa 
defendant served with process by a constable, who, after jadgment 
against him, fails to appeal, a presumption would be indulged that 
the contingency had occurred which invested the officer with authority 
to make the service. Moseby v. Burrow, 396. 


SHERIFF. 
DEMAND. 





Ina proceeding against a sheriff on his official bond for failing to 
pay over money collected, the penalty of ten per cent. per month 
will not be allowed when, without any excuse for the delay, several 
terms of the court are allowed to pass before proceedings against the 
officer are instituted. Donley v. Wiggins, 301. 


SHERIFF'S DEED. 
PRESUMPTION, 7. 


SHERIFF’S SALE. 
EXECUTION SALE. 
LEVY, 2. 


. > ¢ P P . , 
Be Inadequacy of price will not, of itself, authorize the setting aside 
of a sheriff"s sale otherwise valid, but gross inadequacy of price, in 


connection with slight additional circumstances showing fraud, irreg- 
ularity, or facts calculated to prevent the property from bringing 
something like its rezsonable value, may avoid the sale. Pearson v. 
Flanagan, 266. 

2. What circumstances, in connection with inadequacy of price, 
will avoid a sheriff's sale, must depend on the facts of each particu- 
lar case ; but they must not be such as are attributable to the direct 
agency of the defendant in execution. Jd. 

3. See case for facts which required the court to submit to the jury 
the question as to whether the grossly inadequate price paid for land 
at a sheriff's sale might not have been occasioned by the acts and 
omissions of the defendant in exeeution. Jd, 

4. When gross inadequacy of price is relied on to avoid a sheriff's 
deed to land, it is not error to exclude evidence of the litigious char- 
acter of the judgment debtor, offered as explaining the small amount 


bid. Id. 


- 


5. The plaintiff in execution who becomes a purchaser at execution 
sale, is chargeable with notice of the irregularities of the sheriff in 
making alevy. Pearson vy. Hudson, 352. 

6. A plaintiff in execution purchased, at execution sale, for $10, 
improved land worth from $500 to $1,000. ‘There was evidence that 
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SHERIFF’S SALE* continued. 
the defendant in execution was not called on to point out property, 
and that he owned and had in the county, subject to levy, personal 
property of large value which was not levied ou. The court below, 
a jury being waived, held that the gross inadequacy of the amouiit 
bid, in connection with irregularities of the levy, avoided the sale: 
Held, That there was no error. Jd. 


SPECIAL ELECTION. 
COUNTY BONDs. 

SPECIAL VERDIC!I. 
VERDICT. 


See statement and opinion, as toa general verdict, where special 


findings were directed, which was sufficiently responsive to the charge 


on the main issue, and held good. Johnson vy. Richardson, 481. 


SPECIFIC PERFORMANCE. . 

1. Possession alone of land claimed under a parol sale, will not be 
sufficient to take the sale out of the operation of the statute of frauds. 
Hibbert v. Aylott, 530. 

2. A tenant in possession contracted with his landlord, by parol, 
for the purchase of the leased premises. Relying upon his purchase, 
with the knowledge and consent of his landlord and in accordanee 
with the terms of purchase, he removed the old buildings, and at his 
own charge erected valuable buildings in their stead, and tendered 
afterwards the amount of purchase-money agreed upon. By the 
terms of the parol agreement, the deed was to have been made on 
the expiration of the lease. The landlord died before the lease ex- 
pired, without executing a deed: Held— 

1. That the facts relieved the contract from the operation of the 
statute of frauds, and entitled the purchaser to specific perform- 
ance, 

2. There being no administration on the vendor’s estate, relief 
could be afforded by proceeding against the heirs, who were both 
proper and necessary parties. Jd. 


STATEMENT OF FACTS. 

1. Judgment was rendered in the Distriet Court June 19, 1877. and 
the court adjourned for the term on that day. In the transeript sent 
up on writ of error was incorporated a bill of exceptions not dated, 
but marked ** filed June 20, 1877,”’ and a statement of facts certitied 
to by the judge who tried the cause, on December 15, 1877, and filed 

that day. The certificate of the judge stated the failure of counsel to 
agree on a statement of facts, but did not state an agreement that it 
might be made after the term: Held, That the statement of facts 
constituted no part of the record under the statute in force at the 
time. Quere; Whether the bill of exceptions was subject to the same 
objection? Swift v. Trotti, 498. 
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STATEMENT OF FACTS—continued. 


INDEX. 


® 
2. Ordinarily, the interrogatories and answers of witnesses, and 
copies of papers used in evidence, should not be incorporated in the 
record, but the facts proved thereby, instead. The statutory rale 
prohibiting it lessens expense and expedites the disposition of causes. 
When this rule is departed from, in exceptional cases, the necessity 
for it should be made apparent in the record itself. McManus vy. 
Wallis, 534. 

3. When a statement of facts is made by the judge, instead of by 
counsel, aud the record is needlessly ineumbered by interrogatories 
and answers of witnesses, it constitutes no ground for dismissal of the 
eause. Id. 

1. It is the duty of the district judge before whom a cause is tried 
to conform to the rules of court in the preparation of the statement 
of facts, when counsel disagree. When such disagreement occurs, he 
should require each party to make his statement of facts. and present 
it, before the close of the term, in time to enable the judge to make a 
proper statement; and, if necessary, the call of the docket should be 
suspended until this is done. Jd. 

5. If either party fail to present to the presiding judge a statement 
of facts in proper time, the judge may, in a proper case, punish the 
party guilty in such appropriate manner as the facts warrant, without 
depriving his adversary of his legal right. If this cannot be done, the 
record should show the facts in this regard, that they may be under- 
stood in the Supreme Court. Jd. 

6. The certificate to a statement of facts made by the judge before 
Whom the cause was tried, should, when the statement of facts has 
been prepared by the judge, show upon its face that the attorneys 
had failed to agree. ‘The presumption is, however, that the attorneys 
had failed to agree, when the statement of facts is made by the judge. 


Id. 


STATUTE OF FRAUDS. 


FRAUD. 

MECIIANIC’S LIEN, 12. 

1. Possession alone of land claimed under a parol sale. will not be 
sufficient to take the sale out of the operation of the statute of frauds. 
Hibbert vy. Aylott, 530. 

2. A tenant in possession contracted with his landlord, by parol, 
for the purchase of the leased premises. Relying upon his purchase, 
with the knowledge and consent of his landlord and in aceordance 
with the terms of purchase, he removed the old buildings, aud at his 
own charge erected valuable buildings in their stead, and tendered 
afterwards the amount of purchase-money agreed upon. By the 
terms of the parol agreement, the deed was to have been made on the 
expiration of the lease. The landlord died before the lease expired, 
without executing a deed: Held— 

1. ‘hat the facts relieved the contract from the operation of the 
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STATUTE OF FRAUDS—continued. 
statute of frauds, and entitled the purchaser to specific perform- 
ance, 
2. There being no administration on the vendor’s estate, relief 
could be afforded by proceeding against the heirs, who were both 
proper and necessary parties. Jd. 


STATUTES CONSTRUED. 


AFFIDAVIT, 1. ESTATES OF DECEDENTS, 8. 
APPEAL, 6, 8. EVIDENCE, 4. 
AUTHENTICATION. HOMESTEAD, 9. 
CLAIMS AGAINST ESTATES. LABORER’S LIEN. 
COMMISSIONERS OF APPEALS. LEVY. 

he es LIEN. 6, 7, 8. 
COMMUNITY PROPERTY, 1. MECHANIC’S LIEN, 8. 


CONSTITUTIONAL LAW, 4, 5. QU2RE, 1. 
6, 7. STATEMENT OF FACTS, 1. 

CONSTRUCTION OF STATUTES. STATUTES OF LIMITATION, 1, 2. 

CONTESTED ELECTION, 2, 4,5. STATUTORY BOND, 2. 

COUNTY BONDS. SURVEY, Il. 

DAMAGES, 13. WITNEssS, 1. 

1. The presumptive heir is not included by the statute in the list of 
those disqualified from being appointed guardian. (Rev. Stats., art. 
2504.) When there is no ascendant in the direct line, the statute 
gives the preference to the next of kin who comes immediately after 
the presumptive heir. (Rev. Stats., art. 2500.) Good v. Good, 1. 

2. The discrimination of the statute against the appointment of the 
presumptive heir as guardian, applies only when he is of the col- 
lateral kindred, and it is not its purpose to require the guardianship 
to be given to one not of the kindred of the orphan, rather than to 
the presumptive heir. Jd. 

3. The statute (Paschal’s Dig., art. 4897; Rev. Stats., art. 4252) 
providing that each locomotive engine shall be provided with a bell 
or whistle, which shall be rung or blown when it crosses a road or 
street, the failure to do which shall make the company liable for all 
damages which shall be sustained by any person by reason of such 
neglect, superadds a duty upon the railroad company, the disregard 
of which, however, would impose no greater or other liability than 
would follow from a common-law duty in respect to the care in run- 
ning atrain. The mere omission to ring the bell would not, of itself, 
render the company liable for damages. H. & 7. C. R: R. Co. v. 
Nixon, 19. 

1. ‘The act to create a commission of arbitration and award and to 
define the duties thereof, and to make appropriation to pay the sal- 
aries of the judges thereof, approved July 9, 1879, is constitutional 
and valid, in so far as it creates said commission and authorizes it to 
report its conelusions or awards in the eases referred to it, Hender- 
son V. Beaton, 29, 
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STATUTES CONSTRUED—continued. 
5. In regard to the tribunal known as the ‘*Commissioners of 
Appeals for the State of 'exas,’’ created by act approved July 9, 





1879, the following conclusions are reached by a majority of this 
court : 

1. The commission is not a court, because it acts only by con- 
sent of both parties, and even then is without jurisdiction to 
render, or power to enforce, a judgment. 

2. It has no jurisdiction, for consent cannot give jurisdiction. 

3. It is but a board of referees or arbitrators, provided to facili- 
tate the adjustment of litigated cases pending in the courts of 
last resort. 

4, It deprives no citizen, against his will, of the right to go 
with his appeal to courts of last resort created by the Conustitu- 
tion. 

5. Its opinion settles no law, but_affeets only the particular 
case referred to it. Jd. 

6. The award of the commissioners of appeal will be entered up as 
the judgment of the court to whieh it is returned, like other judg- 
meuts by consent, subject to be examined by the court to ascertain 
if it is such a judgment as the court may properly enter. Jd. : 

7. By the words *sany usual stopping-place,’’ as used in the stat- 
ute, (Paschal’s Dig., art. 4892.) was meant either a regulur station, 
or any other place which a railroad company expressly, by public 
notice or otherwise, or impliedly by user for such purpose, had des- 
ignated as a proper place for passengers to get on or off its trains, 
and where they would in consequence thereof have the right to de- 
mand the exercise of this privilege. A place at which a train is 





stopped for wood or water only, is not ‘ta usual stopping-place ’? in 
contemplation of that section. 7. & P. R. R. Co. v. Casey, 112. 

8. ‘l'o construe the statute which directs that the property exempt 
from foreed sale shall be set apart for **the use and benefit of the 
widow and children, if there be either, or any,’’ so as to include adult 
children as well as minors, would be to lose sight of the object of the 
statute, in order to give eifect to the literal import of a single word. 
Horn v. Arnold, 161. 

9. The act of February 14, 1860, (Paschal’s Dig., art. 3962,) which 
required judgment, before it could operate as a lien, to be filed for 
registration, took effect from its passage. ‘The act being complete in 
itself, and clearly indieating the legislative intent that it should be 
operative from the time of its passage, such intent cannot be defeated 

, by a failure in the act to make a specific designation of the time it 
should go into effet, as required by a preéxisting statute. (Paschal’s ’ 
Die., art. 4576.) Baker v. Compton, 252. 

10. The statute ¢(Paschal’s Dig., art. 3775) which provides how a 
levy should be made when the defendant in execution fails or refuses 
to point out property, is directory. Though the failure to make the 

levy as required by statute might be sufficient in a proper case, prop- 
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STA'TUTES CONSTRUED—continued. 
erly presented, to set aside the levy, or to make the officer liable in 
damages, the sale would not necessarily be void. Pearson vy. Flan- 
agan, 266. 

11. An individual holding an unlocated certiticate on the 25th of 
April, 1871, could not have been compelled by force of law to locate 
it at any particular period between that time and the Ist of January, 
1875; but if he did locate it, it came under the operation of existing 
laws and the control of the Legislaéure, as to the time for its survey 
after location, and for the return of field-notes after survey. It was 
equally within the power of the Legislature to preseribe a time for 
the return of the certificate and to declare that a failure to return 
worked a forfeiture of the survey. Snider v. I. & G. N. R. R. Co., 
306. 

12. The act of November 29, 1871, which provided for the return of 
all certificates to the general land office within a time specified, is 
constitutional. Its provisions support the propriety of its title as 
being supplemental to the act of April, 1871. Jd. 

13. Johnson v, Eldridge, 49 Tex., 522, approved. Td. 

14. Quere: Whether the unexplained disappearance of field-notes 


Os a ant ce 


of a survey from the general land office would, under a statute de- 
nouncing a forfeiture of rights upon their disappearance and a failure 
to return them, have such effect upon one who had acquired a right 
under them, and bad no knowledge of or agency in their disappear- 
ance? Id. 

15. The act of November 29, 1871, entitled **An act supplemental 
to an act in relation to the survey and return of genuine land certifi- 





cates, passed April 25, 1871,’’ was not violative of sections 17 and 18 
of the Constitution of 1869. Jd. 

16, The first article of the act of November 29, 1871, was intended 
to operate on locations and surveys under certificates made subsequent 
tg the passage of that law, requiring the certificate to be returned with 
the field-notes within twelve months, and forbidding its withdrawal 
afterwards under penalty of forfeiture of the location and survey, 
unless withdrawn for the purpose of locating an unlocated balance. Id. 

17. ‘The mere fact of posting notices of trust sale by a trustee before 
the debt secured by the trust deed is barred, but not in time to make 
the sale before the bar of limitation would be complete, cannot be 
held equivalent to the institution of an ** action or suit,’?? which would 
suspend the running of limitation. Blackwell v. Barnett, 326. 

18. The right to an elective office results from the legally-expressed 
choice of a majority of the electors; but how that choice is to be 
expressed and ascertained, is a matter of legislative discretion and 


determination. Williamson vy. Lane, 3: 


35. 

19. There is a broad distinction between a suit for an office and a 
mere contest of the election as declared by the officer to whom the 
duty of certifying the fact is primarily intrusted. In one case, the 
immediate right of the plaintiff to the office and its fees and emolu- 
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STATUTES CONSTRUED—continued. 


ments is the purpose and direct subject-matter of the suit; while in 
the other, the right to the office may result as a consequence from the 
contest, but is not its primary object, and may not follow from if 
although the contestant may prove suceessful. Id. 

20. The act of May 8, 1873, regulating contected elections, and the 
act to amend the same, approved July 20, 1876, (Gen. Laws, 13th Leg., 
p. 67; Gen. Laws, 15th Leg., p. 70.) contemplated and authorized a 
contest of an election, and not a suit for the office. Jd. 

21. Contests of election are authorized, by the acts above referred 
to, in the District Courts, for all district and county offices, irre- 
spective of their value; while to maintain a suit, the office sued for 
must be of the value of at least $500. Jd. 

22. The act of November 17, 1871, secured to the vendor of ma- 
chinery a lien for unpaid purchase-money, both on the machinery 
and on the land with which it is necessarily connected, on compliance 
with the terms of that act. Phelps v. Edwards, 371. 

23. ‘Tohold that the lien of one who furnished machinery to another, 
which was necessary to make available his property on which it was 
erected, should be subordinated to the lien for the unpaid purchase- 
9 that the 
machinery was such a fixture as a lessee would not have the right to 


money for the land on which it is placed, (it not appeari 


remove,) would be in restraint of trade and against sound principles 
of equity. Id. 

24. Under an act of the Legislature passed in 1856, land certificates 
were granted ** to the heirs’? of one who died in Mareh, 1836: J/eld, 
That those who would have been entitled to inherit as heirs under the 
laws in force in 1836, were entitled to the legislative grant, and not 
those who were made heirs under the laws of descent and distribution 
in force in 1856, when the act was passed. Goodrich v. O°’ Connor, 375. 

25. A bond, filed as an appeal bond, which fails to bind the obligors 
for the payment of all the costs which have accrued in the court-below, 
or which may aecrue in the appellate court, and which fails to stipu- 
late for the payment of ‘tall such damages as” the appellate court 
“may award against’* the appellant, is neither a cost boud nor a 
supersedeas bound; and the stipulation in the bond to perform the 
judgment, sentence, or decree of the Supreme Court is not, of itself, 
sufficient. Reid vy. Fernandez, 379. 

26. When the conditions of a statutory bond are clearly and definitely 
stated in the law, if the bond does not literally follow the statute, it 
must fully and clearly embrace all the conditions prescribed by it. Jd. 

27. See construction of the statute regulating appeal bonds, and 
the suggestion that a more strict observance of its provisions will be 
exacted. Id. 

28. By the statute of 1850, ( Paschal’s Dig., art. 993,)a constable, in 
certain contingencies, was authorized to execute process; and as toa 
defendant served with process by a constable, who, after judgment 
against him, fails to appeal, a presumption would be indulged that the 
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STATUTES CONSTRUED—continued. 
contingeney had occurred which invested the officer with authority to 
make the service. Moseby v. Burrow,.396. 

29. The affidavit required of a party wishing to appeal without giv- 
ing bond, that he is unable to pay the cost, or any part thereof, or to 
give security therefor, must be made before the county judge of the 

county where the affiant resides, or before the court trying the case. 
A jurat to such an affidavit, attested by the clerk of the court trying 
the cause, after the adjournment of the term, is not sufficient. War- 
ren Vv. Wooters, 568. 


Z 


ATUTES OF LIMITATION. 

LIMITATION. 

TRESPASS TO TRY TITLE, 8. 10. 

1. Section 14 of ‘article 12 of the Constitution of 1869 did not change 
the common-law rule of construction of statutes of limitation. It 
simply extended the time within whieh, under previous statutes, 
married women, infants, and insane persons had the right to sue. 
French vy. Strumberg, 92. 

2. A married woman could not, under section 14 of article 12 of 
the Constitution of 1869, tack the disability of coverture to that of 
infaney. If she was under disability, so that the statute had not 
commenced to run prior to the adoption of the Constitution of 1869, 
she would have had full seven years, after the removal of disability, 
had the Constitution remained in force, within which to sue. If the 
statute had began to run prior, the time during which it had run 
should be computed as part of the seven years. Id, 


ST) 


ATUTORY BOND. 
INDEPENDENT EXECUTOR, 1, 2. 
STATUTES CONSTRUED, 26. 

# be taken 

Without notice to the sureties, must, to be valid, substantially conform 


to the statute. Haile v. Oliver, 443. 


A statutory bond on which summary judgment may | 


2. The right to give a replevy bond, under the statute regulating 
sequestrations, is limited to the parties to the suit. (Paschal’s Dig., 
arts. 5100, 5101.) Id. 

3. If the landlord ean execute a replevy bond for his tenant in pos- 
session who is sued, he can do so only with the consent of the tenant, 
and after he has in some proper mode been entered on the record as 
a party to the proceeding in which the bond is given. Id. 

!. When the levy is upon both personal and real property, a re- 
plevin bond, conditioned as required by statute in cases of levy on 
personal property alone, is invalid. Jd. 


STAY LAW. 
JUDGMENT, 3. 
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SUB-CON TRACTOR 


MECHANIC'S LIEN, 11, 12. 


SUBROGATION. 


EQUITABLE ESTOPPEL, 1. 

MECHANIC’S LIEN, 9, 11. 

PLEADING, 4. 

1. The purchaser at a sale under a judgment foreclosing a vendor's 
lien on the entire tract of land originally sold, is entitled to be subro- 
gated to the rights of the original vendor, as against the purchaser of 
a portion of the land, who bought from the vendee before procedings 
to foreclose were begun, and who was not made’a party to such pro- 
ceedings. He may have that portion of the land claimed by the see- 
ond vendee, and who was not made a party to foreclosure proceedings, 
resold to pay its proportion of the amount paid at the foreclosure sale 
for the entire tract. Peters v. Clements, 140. 

2. Band his wife C oceupied a rural homestead from 1851 to 1861, 
when the wife died. B continued to occupy it as a homestead, with 
his grandchildren, until his death, in 1869. In 1858, B executed a 
mortgage on this homestead, (in which his wife did not join.) to secure 
a debt due E. On foreclosure, E purchased the homestead at sheriff ’s 
sale, in 1861, before C’s death.. D became the purchaser of E’s in- 
terest in the homestead at bankrupt sale in 1869. In 1873, the heirs 
of B and C brought trespass to try title against D to recover the land. 
D prayed, in the alternative, that, if his title should not be good, he 
be subrogated to the rights of E to the amount of his bid at the fore- 
closure sale : Held- 

1. The sale by the sheriff to E, being a forced sale of the home- 
stead, not made to satisfy au incumbranee for purchase-money 01 
other lien existing before the homestead right attached, did not 
vest in the purchaser a title to the homestead. 

2. The vendee of E was not entitled to be subrogated to the 
rights of E to the extent of his bid at the foreclosure sale. 

3. Quere: Whether, if the land had ceased to be a homestead, 
it might still be subjected to the satisfaction of the mortgage in a 
new proceeding, if the mortgage were not barred by limitation ? 
Campbell vy. Elliott, 151. 

3. This case distinguished from Stewart v. Mackey, 16 Tex., 56; 


Brewer v. Wall, 23 Tex., 385, and Cross v. Evarts, 28 ‘lex., 523. Id. 


SUBSCRIBING WITNESS. 


The law will presume the death of the subscrihing witnesses to au 
instrument which is over thirty-five years old, so as to admit evidence 
of their signatures. Hollis vy. Dashiell, 187. 


SUBSEQUENT PURCHASER. 





SUPERIOR TITLE, 3, 4, 5, 6, 7. 
Though a subsequent purchaser is a proper party in all suits to 
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SUBSEQUENT PURCHASER—continued. 
enforce a prior lien, yet he may not be a necessary party except to 
bar his equity of redemption. Ufford y. Wells, 612. 


SUBSIDIES. 
COUNTY BONDs. 


SUBSTITUTION OF DESTROYED JUDGMENTS. 
See opinion for the individual views of Associate Justice Gould, as 
to the power of the court in ordering a destroyed judgment substituted 
without the intervention of a jury. Johnson v. Richardson, 481. 


SUPERIOR TITLE. 

1. The superior title remains in the vendor until the purchase- 
money is paid: Ist. When the conveyance is executory; as, where a 
bond for title has been given. 2d. Where a mortgage for unpaid 
purehase-money is given simultaneously with the deed. 3d. When 
an express lien is retained in the deed for the payment of the pur- 
chase-money. Webster y. Mann, 416. 

2. When a deed absolute on its face is made for land, and at the 
same time the purchaser executes a mortgage to the vendor, which 
on its face shows that it was made to secure the unpaid purechase- 
inoney note, the superior title remains in the vendor, entitling him 
to recover possession in default of payment, although the .purehase- 
money notes are barred by limitation. The fact that the mortgage 
included other property than the land conveyed, does not affect the 
priueiple, Jackson v. Palmer, 427. 

3. Although the purchase-money notes given for land are barred by 
limitation, the vendee of the purchaser who buys from one whose title 
is dependent on payment of the purchase-money, and having notice 
thereof, cannot resist the recovery of the land by the original vendor, 
the purchase-money remaining unpaid. In such a ease, equitable 
rights growing out of the laches of the original vendor cannot be con- 
sidered unless pleaded. Id.- 

4, If the superior title remains in the plaintiffin a suit to foreclose, 
and the title of the subsequent purchaser is subordinate thereto, the 
mere fact that he was not made a party to the enforcement of the lien 
for the purchase-money, agaist the original vendees, although it might 
operate to prevent any prejudice to his right to the equity of redemp- 
tion, yet could not prejudice the superior title of the plaintiff. If plain- 
tiff’s title was superior before the judgment of foreclosure and the 
sale thereunder to himself, this would not make it less so. Ufford v. 
Wells, 612. 

5. The cases in which a subsequent purehaser or ineumbrancer, if 
known, has been held to be a necessary party to a suit to foreclose a 
prior lien in order to affect his title, are those in which he held under 
the superior legal title, subject only toa claim for a lien to be enforced, 
as in eases of strictly vendors’ liens arising by implication upon an ab- 
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SUPERIOR TIlLE—continued. 
solute deed for land, or mortgages given to secure a debt other than 
for the purchase-money. Jd. 

6. When a mortgage is given simultaneously with the deed to secure 
the purchase-money, or a lien to secure the purchase-money is ex- 
pressly reserved in the deed itself, the superior title remains with the 
vendor; and a subsequent pure haser being charged with notice of 
Whatever is apparent upon the face of his chain of title, takes subject 
to the superior title. To protect himself, he must do equity, and 
redeem by paymeut of the purchase-money. Jd. 

7. If in sueh a ease the original vendor brings suit, in the nature 
of a bill to foreclose and bar the equity of redemption, the subs quent 
purchaser, if made a party, will be bound thereby. If, however, he 
should not be made a party, although his equity of redemption might 
not thereby be barred, yet, in a contest of title between him and the 
original vendor, the superior title of the latter must prevail, unless 
in a proper case, under appropriate allegations and proof, the equities 
of the former can still be enforeed. Jd. 


SUPERSEDEAS BOND. 
APPEAL BOND, 5. 


SUPREME COURT. 

COMMISSIONERS OF APPEALS. 

JURISDICTION, 1, 2, 11, 13. 

PRACTICE IN SUPREME COURT. 

1. Under the Constitution of 1876 and the laws in foree, a writ of 
injunction not be ing a process necessary to enforee the jurisdiction of 
the Supreme Court, could not be issued by that tribunal, as an original 
writ, to restrain a party litigant during the pendeney of an appeal. 
City of Laredo v. Martin, 548. 

2. The jurisdiction of the Supreme Court being appellate only, it 
has not been invested by the Constitution with such general powers 
as would enable it to protect parties litigant from damage during the 
pendency of an appeal. Jd. 

3. Though the Constitution provides that appeals may be allowed 
from interlocutory judgments of the District Court in such cases and 
under such regulations as may be provided by law, no appeal lies from 
the action of a district judge refusing an application for injunction, (if 
the same could be regarded as an interlocutory judgment,) in the ab- 
sence of a statute regulating the proceeding. Id. 

SURETY. 

In the absence of proof that the name of one party recited in the 
body of an appeal bond, as a surety, (but whose signature does not 
appear to the bond,) was placed in the bedy of the bond by himself 
or by his authority, the approval of the officer before whom the bond 
was executed will not validate it. The mere recitation of the names 
of sureties in the body of an appeal bond, is not, of itself, sufficient 
to bind those whose names are thus recited. Pevito vy. Rodgers, 581. 























SURPRISE. 














CONTINUANCE, 1. 


SURVEY. 


CONSTITUTIONAL LAW, 6, 7. 

LAND CERTIFICATE. 

1, The act of November 29, 1871, relating to the survey and return 
of land certilicates, neither revived nor amended the act of April 25, 
IS71, entitled **An act in reference to the location, survey, and return 
of genuine land certificates.*’ The legislation in each act operated 
upon different states of fact and conditions. Snider v.l. & G. N. R. 
R. Co., 306. 

2. It will be presumed, in the absence of evidence to the coutrary, 
that a survey properly certified by the officer authorized to make it, 
and which is stated in his recorded tield-notes as having been made 
by virtue of a certificate, the grantee of which is mentioned, was made 
for the grantee of the certificate. Jd. 

3. When the official records of a county surveyor show that there 
were surveys of two different tracts of land under the same headright 
certificate, made on the same day, the entries of which were made 
one immediately following the other, connected by the language in 
Which they were referred to, and the name of the surveyor, with his 
official title, appears to one, but his name only, without his official 
title, appears to the other, the omission will not be regarded as mate- 
rial. Jd. 

4. An individual holding an unloecated certificate on the 25th of 
April, 1871, could not have been compelled by force of law to locate 
it at any particular period between that time and the Ist of January, 
S75; but if he did locate it, it came under the operation of existing 
laws and the control of the Legislature, as to the time for its survey 
after location, and for the return of field-notes after survey. It was 
equally within the power of the Legislature to prescribe a time for 
the return of the certificate and to deelare that a failure to retarn 
worked a forfeiture of the servey. Id, 


TACKING DISABILITIES. 


A married woman could not, under section 14 of article 12 of the 
Constitution of 1869, tack the disability of coverture to that of infaney. 
If she was under disability,*so that the statute had not commenced to 
run prior to the adoption of the Constitution of 1869, she would have 
had full seven years, after the removal of disability, had the Constitu- 
tion remained in foree, within which to sue. If the statute had begun 
to run prior, the time during which it had run should be computed as 
part of the seven years. French v. Strumberg, 92. 


TAXES. 


COUNTY BONDs. 
TRESPASS TO TRY ‘TITLE, 5. 
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TENANT IN COMMON. 

1. Prior to the adeption of the Revised Statutes, a tenant in eom- 
mon might recover the entire premises as against 2 mere wrong-doer, 
although the petition failed to disclose the extent of the plaintiff's 
interest, or that he was but a part owner. Stovall vy. Carmichael, 383. 

2. The institution of a suit in trespass to try title, in 1876, by a 
part owner of land, there being nothing in the petition to indicate 
that it was brought also in behalf of any other part owner, did not 
operate to stop the ranning of the statute of limitation as against 
others than himself. Jd. 

3. Burleson v. Burleson, 28 Tex., 410, approved, Jd. 





4, Where one of two tenants in common is under some disability 
Which prevents the running of limitation against him, the other tenant 
is not protected from the effect of limitation; and in such ease the 





party under disability, and not barred, can reeover only his own 
moiety. Jd. 

5. While the beneficial acts of a tenant in common will inure to the 
benefit of his co-tenants, as will his own, in the absenee of evidence 
to the contrary, it is also true that by the institution of an unsuccess- 
ful snit he binds no one but himself, and other joint owners are not 









estopped by a judgment against him. Jd. 

» In a suit by one tenant in common against another, the judg- 
fshonld leave both in possession, since neither is entitled to ex- 
sive possession. Prior to the adoption of the Revised Statutes, a 
Plaintit! who established an undivided, though indefinite, interest in 
Jand, was entitled to a judgment placing him in possession with the 
defendant, whose right to an interest in the Jand had also been estab- 


lished. Jd. 


TRANSCRIPT. 


AFFIRMANCE ON CERTIF- PRACTICE IN SUPREME CouRT, 1, 3. 
ICATE, 2. STATEMENT OF Facts, 1. 
EVIDENCE, 2. . 


Ordinarily, the interrogatories and answers of witnesses, and copies 
of papers used in evidence, should not be incorporated in the record, 
but the facts proved thereby, instead, The statutory rule prohibiting 
it lessens expense and expedites the disposition of causes. When this 
rule is departed from, in exceptional cases, the necessity for it should 
be made apparent in the record itself. McManus y. Wallis, 534. 


‘TRESPASS. 
JURISDICTION, 14 
PLEADING, 6. 





TRESPASS TO TRY TITLE. 
PLEADING, 5. 
PURCHASER, 2. 
TTENANT IN COMMON. 

1. A sued C in trespass to try title to recover land, and for damages 
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TRESPASS TO TRY TITLE—continued. 
Claimed as resulting from the eutry made by C on the premises in 
dispute, and his removal of rails therefrom placed there by A. The 
coutroversy involved the location of a dividing line between adjoining 
tracts of land. The petition contained no averment of improvements 
made by the plaintiff in good faith. The jury found, by their ver- 
dict, in C’s favor for the land from which he removed the rails, but 
in favor of A for damages: [Hel 
1. That in the absenee of an averment, under the statute, that 
A had made the improvements in good faith, it was error to ren- 
der judgment in A’s favor for damages. 
2. The 


possession. 


vist of the action for damages was the injury done the 

3. While, as against a mere trespasser, possession is sufficient 
to support an action, as against the rightful owner a wrongful 
possession gives no cause of action for entering and resuming pos- 
session, unless done with force and a strong lance, 

1. The rightful owner of land is the owner of improvements 
made thereou without his consent. 

d. The verdict being in response to an erroneous charge, and 
not an unconditional verdict for defendant, the finding on the 
(piu stion of boundary PPh have been influenced by the erroneous 
issue submitted, and the judgment will not be reformed, but re- 
versed. Bonner v. Wiggins, 125. 

2. The defendant may, in trespass to try tithe, under the plea of 
not guilty, set up any matter of defense exeept limitation, or that 
Which involves affirmative equitable relief, both of which must be spe- 
cially pleaded, Williams v. Barnett, 130. 

3. In trespass to try title, the phiuntiff after making affidavit to the 
loss of the original, offered in evidence a certified COpy from the ree- 
ords of the proper county of what purported, on its face. to be a 
deed from Henry Millard as attorney in fact for George W. Glasscock. 
It was authenticated for record by the affidavit of a subseribing wit- 
ness only, as follows, viz.:.** REPUBLIC OF TEXAS, Milam county. 
Before me, Nathaniel C. Raymond, special deputy for Arthur Eld- 
ridge, clerk of the County Court of Milam county, for this purpose 
personally came and appeared Thomas Dillard, one of the witnesses 
to the foregoing instrument, who acknowledged his siguature as such 
and made oath that he saw George W. Glasscock sign the same as 
the attorney in fact for Henry Millard, for the purposes therein 
expressed. Given under my hand and seal, there being no seal of 
oflice, this first day of June, A. D. 1843.—N. C. RAYMOND, special 
deputy for Arthur Eldridge. clerk:* Held, Yo have beeu properly 
excluded. Cavit v. Archer, 166. 

1. Holders of a legal title cannot be ejected by parties having no 
equity. Hollis v. Dashiell, 187. 

5. To exempt a defendant in trespass to try title, against whom 
judgment is recovered, from liability for ‘use aud occupation,” 
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continued, 
under article 4306, he must prove both that he paid the taxes on the 
land, and that the plaintiff failed to pay the same. Pope v. Daven- 
port, 2Q6,. 

6. When defendant denies possession and claims title to the land 
in controversy from the plaintiff by a sale under an exeention against 
him, it is not errorto overrule the objection of defendant to the 
validity of the title down to plaintiff. Pearson vy. F anagan 266, 

7. Prior to the adoption of the Revised Statutes, a tenant in com- 
mon might recover the entire premises as against a mere wrong-doer, 
although the petition failed to disclose the extent of the plaintiil’s 


y} 


terest, or that he was buta part owner, Sloval 


Vv. Carmichael, 383. 

8. The institution of a suit in trespass to try title, in 1876, by a 
part owner of land, there being nothing in the petition to indieate 
that it was brought also in behalf of any other part owner, did not 
operate to stop the running of the statute of limitation as against 
others than himself. Jd. 

9. Burleson v. Burleson, 28 Tex., 410, approved. Jd. 

10. Where one of two tenants in common is under some disability 
Which prevents the running of limitation against him, the other 
tenant is not protected from the effect of limitation ; and in sueh 
ease the party under disability, and not barred, can recover ouly his 


own moiety. Jd. 


11. While the beneficial acts of a tenant in common will inure to the 
benefit of his co-tenants, as will his own, in the absence of evidence 
to the contrary, it is also true that by the institution of an uusuecess- 
ful suit he binds no one but himself, and other joint Owners are not 
estopped by a judgment against him. Zd. 

12. Inasuit by one tenant in commen against another, the judgment 
should leave both in possession, since neither is entitled to exclusive 
possession. Prior to the adoption of the Revised Statutes, a plaintiff 
who established an undivided, though indefinite, interest in land, 
Was entitled toa judgment placing him in possession with the defend- 
ant, whose right to an interest in the land had also been established. 
Id. 

13. A sale under a power of attorney investing the agent with 
authority to sell the bount§ Claims of the principal, “or any land 
that may be secured thereby,’’ vests such equitable tithe in the pur- 
chaser as will enable him to maintain trespass to try title to recover 
the land, as against a trespasser. JZermann v. Reynolds, 391. 

14. See opinion for facts which will authorize one in possession of 
Jand, under a deed of general warrauty, to maintain trespass to try 
title against a mere trespasser. Webster v. Mann, 416. 

15. In an action of trespass to try title, the defendant, under a 
plea of not guilty and failure of consideration, attempted to show 
that she was in the possession of the land when the plaintiff purchased 
from her vendee. The defendant’s deed contained a general war- 
rauty, and recited a consideration already paid aud performed—that 
















sp a 














INDEX. 


PRESPASS 'TO TRY 'TI'TLE—continued. 


the defendant’s vendee had taken care of her ** from the year 1863 to 
the present time’: Z/eld, That the defendant’s possession would not, 
of itself, constitute such an adverse possession as to be equivalent to 
notice of any right remaining in her, as the same was consistent with 
the terims and purposes of her deed. Jd. 

16, See statement of case for facts under which a purchaser at exe- 
cution sale was not required to show title from the sovereignty of the 
soil. Williams v. Ball, 603. 

17. The plaintiffs, in trespass to try title, in their petition claimed 
title in themselves as heirs of the original grantee of the land and of 
his wife, by general allegation to that effect. The petition was ex- 
cepted to on the ground (1) that it did not state whether the grantee 
died testate or intestate ; (2) nor what estate the plaintiffs claimed in 
the Jand sued for: (3) nor whether the grantee was ever married : 
Held, That sinee the petition stated a prima-facie case in favor of 
plaintiffs, its alleged defects were more properly matters of defense 


than of necessary affirmative allegation in the petition. Ufford v. 


rRIAL BY JURY. 


CONDITIONAL SALE, 2. 
hat the sister and niece of a juror are the wives of two of the 
brothers of a party to a suit, constitutes no ground of disqualitication. 


Johuson _- Ric hardson,. {s1. 


PRUST DEED. 


FRAUD, 2. 

HOMESTEAD, 2, 4, 5, 9, 11. 

TRUSTS AND ‘TRUSTEES. 

The execution of a deed to secure a debt toa third party, conveying 
in trust land which at the time was subject to a judgment lien in favon 
of another, cannot be regarded as fraudulent, with reference to the 


owner of the judgment. Pearson vy. Hudson, 352. 


TRUST SALE. 


TRUSTS AND ‘TRUSTEES. 


TRUSTS AND TRUSTEES. 


HOMESTEAD, 9, 10. 

LIMITATION, 5. 

The owner of a homestead joined his wife in inecumbering it, by 
trust deed, to secure the payment of a debt, and afterwards, in 1872. 
died, and his widow, after his death, abandoned the place and removed 
from the State. The claim was presented for allowance and approved 
by the administrator, after which the property was sold, under author- 
ity of the trust deed, by the trustee. Ina suit brought by the pur- 
chaser against the children of the deceased, in possession, to recover 


the property : Held 
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2 INDEX, 


SUSTS AND TRUSTEES—continned. 


1. The sale under the power, by the trustee, would be ineon- 
sistent with the statute postponing the debt which the trust deed 
Was intended to secure, te others, including an allowance to be 
made to the widow aud children in lieu of a homestead or other 


exempt property. 


2. The statute, in providing that exempt property should con- 
stitute no part of the estate, did not design to interfere with the 
established policy to allow no mere mortgage lien to be so enforced 


as to deprive the widow and children of the exempt property, or 
vu allowance in lieu thereof. 

3. Under the statute, the Probate Court was authorized to make 
an allowance in lieu of a homestead and exempt property, and 
that allowance was to be paid in preferenee to claims secured by 
mortgage liens. 

4, If one lieu creditor could appropriate the homestead 
of his power to sell, the property on which other creditors have a 
lien might be taken to supply to the family of the deceased their 
allowanee in lieu of a homestead. 

Dd. ‘The mortgage was but an ineident to the claim. and the elaim 
comes Within the letter and poliey of the law which requires its 


] 


presentation and postpones its payinent to pre ferred claims. 


" 
6. The purchaser acquired no title. Abney v. Pope, 288. 


USE AND OCCUPATION. 


TRESPASS TO TRY TITLE, 5. 


VARIANCE. 


See opinion for facts held insufficient, in a collateral proceeding, to 
establish a fatal variance between an execution and judgement, allect 


ing the rights of a purchaser at execution sale. Williams v. Ball, 603. 


VENDOR AND VENDEE. 


PRESUMPTION, 1. 

1. In trespass to try title, the defendant pleaded, in substance, that 
the common vendor of both plaintiff and defendant, who was also a 
party to the suit, had, before the plaintiff’s purchase, sold to defend- 
ant, Who had paid a part of the purchase-money and made valuable 
improvements; that defendant’s contract of purchase contained no 
stipulation for its forfviture, or forfeiture of payment and improve- 
ments, on nou-payment of the purchase-money notes; that the com- 
mon vendor bad, when defendant bought, falsely represented his title 
to be clear; that he proposed to bring the unpaid purchase-money 
into court, to be paid on a deeree of title protecting hia against the 
outstanding claim, and that the common vendor was insolvent : ZZeld, 
That the answer sufficiently exensed the failure to pay, to prevent 
if true and unrebutted—the forfeiture claimed, and the court erred in 
striking it out. Hstell v. Cole, 170. 
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VENDOR AND VENDEE—continued., 





2. In the opinion of Justice Gould, the decisions of this court show 


a broad distinetion between the rights of a vendor under an absolute 


deed with warranty which recites the existenee of unpaid purchase- 
money notes, but retains no express lien in terms for their payment, 
and his rights under a deed which declares that a lien is reserved for 
unpaid purchase-money., Under the former, the vendor has parted 
vith title, and has only an implied vendor's lieu for purchase-money ; 
under the latter, the superior title remains with the vendor, and the 
deed is the evidence of an exec utory contract, Baker v. Ci m pte n, 252. 

3. A deed absolute on its face which recites the existence of unpaid 
purchase-money notes, but retains no express lien for their payment, 
couveys the tithe and right of possession, subject only to the implied 
lien to secure the payment of the notes; and the fact that the notes 
stipulate on their face that the Vy are execute ad **to secure the purchase- 
money due” on the land, will not, when such a deed is executed, 
create an express lien. Jd. 

1, When a deed absolute on its face is made for land, and at the 
same time the purchaser executes a mortgage to the vendor, which on 
its face shows that it was made to secure the unpaid purchase-money 
note, the superior title remains in the vendor, entitling him to reeover 
Posse ssion in default of payinent, although tli purchase money notes 
are barred by limitation. The fact that the mortgage included other 
property than the land conveyed, does not affect the principle. Jack- 
son Vv. Palmer, 127. 

5. Although the purchase-money notes given for land are barred by 
limitation, the vendee of the purchaser who buys from one whose title 
is ck p ndent on payinent of the purchase -mnoney, and having notice 
thereof, cannot resist the recovery of the land by the original vendor, 


the purchase-money remaining unpaid. In such a case, equitable 


rights growing out of the laches of the original vendor 
sidered unless pleaded. Jd. 

6. When a mortgage is given simultaneously with the deed to secure 
the purchase-money, or a lien to secure the purchase-money is ex- 
pressly reserved in the deed itself, the superior tithe remains with the 
vendor; and a subsequent purchaser beitig charged with notice of 
Whatever is apparent upon the face of his chain of title, takes subject 
to the Sup rior title. ‘To protect himself, he must do « quity, and re- 
deem by payment of the purchase-money. U/fford v. Wells, 612. 

7. If in such a ease the original vendor brings suit, in the nature of 
a bill to foreclose and bar the equity of redemption, the subsequent 
purchaser, if made a party, will be bound thereby. If, however, he 
should not be made a party, although his equity of redemption might 
hot thereby be barred, yet, in a contest of title between him and the 
original vendor, the superior title of the latter must prevail, unless in 
a proper case, under appropriate allegations and proof, the equities of 


the former ean still be enforeed. Ja. 
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VENDOR'S LIEN. 


FORECLOSURE. 

1. A lien secured by deed of trust for the payment of a purchase- 
money note, given in discharge of another purehase-money note due 
a remote vendor, which was itself a lien on the land, is superior to the 
implied equitable lien in favor of another purchase-mouey note not 
thus secured, but which was executed at the same time for another 
portion of the purchase-money ° Robinson \ e Me Whirter. 201. 

2. A lien will not be enforced which equity infers from the silence 
of the parties, and their failure to make any stipulation for the security 
Of part of the purchase-money, if its enforcement would operate to 
ter or lessen the security which has been stipulated for in reference 
another portion of the purchase-money. Jd. 

3. In the opinion of Justice Gould, the decisions of this court show 
broad distinction between the rights of a vendor under an absolute 
ed with warranty which recites the existence of unpaid purchase- 
Oney notes, but retains no express lieu in terms for their payment, 
find his rights under a deed which declares that a lien is reserved for 
Hnpaid purchase-mouey. Under the former, the vendor has parted 
with title, and has only an implied vendor's lien for purchase-money ; 
under the latter, the superior title remains with the vendor, and the 
deed is the evidence of an excecutory contract. Baker vy. Compton, 252. 

4. ‘The superior title remains in the vendor until the purchase-money 
is paid: Ist. When the conveyanee is executory; as, where 2 bond 
for title has been given, 2d. Where a mortgage for unpaid purchase- 
money is given simultaneously with the deed. 38d. When an express 
lien is retained in the deed for the payment of the purchase-monevy, 
Webster v. Mann, 416. 


6. Distinguished from Mann v, Falcon, 25 Tex., 271. Jd 


VERDICT. 


DAMAGES, 3. 

FAcT CASES, 7. 

1. See statement and opinion, as to a general verdict, where speci:al 
findings were directed, which was sufficiently responsive to the charge 
on the main issue, and held good. Johnson v. Richardson, 481. 

2. In the absence of a statement of facts. special findings of the jury 
trying the cause below, in response to issues submitted, will be re- 
garded as conclusive between the parties as to the faets found. Pool 


» 


v. Sanford, 621. 


VOID AND VOIDABLE. 


EXECUTION SALE, 2. PURCHASER, 4. 

FRAUD, 3, 4. STATUTES CONSTRUED, 10. 

MARRIED WOMAN, 3. 

L. ‘Though consent toa judgment by a guardian ad litem against his 
ward, or an administrator against the estate, in the absence of evi- 
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VOID AND VOIDABLE—continued. 
dence, may be crroneous, the judgment is not void by reason of such 
consent, Hollis v. Dashiell. 187. 


2. The validity of a judgment against parties before the court, prop- 





erly served, is not affected by the fact that it is void as to other defeud- 
ants not actually served with process. Id, 


VOLUNTARY CONVEYANCE. 

A voluntary conveyance by a parent to his children, made when 
the parent is in embarrassed circumstances, is not necessarily fraudna- 
lent. The indebtedness at the time of the conveyance is a badge of 
fraud to be considered by the jury in connection with all the faets to 
determine the intention of the grantor. Van Bibber vy. Mathis, 406. 

WAIVER. 
APPEAL, 1. 
WIDOW. 
HOMESTEAD, 5, 7, 8. 9 
WITNESS. 
DEPOSITIONS, 1, 2, 3. 
IMPEACHING WITNESS. 
' SUBSCRIBING WITNESS. 


1. Answers to interrogatories of the adverse party not strietly relat- 
ing to the subject-matter of the interrogatory, would, it seems, since 
the act of 1871 ( Pasehal’s Dig., art. 6826) making parties competent 
Witnesses, be admissible, Hammond Ve Hough, 63. 

2. A witness may not testify to his understanding of transactions 
between others, not of his personal knowledge. Jd. 

3. Asa general rule, the correct practice is for a witness, who does 
not testify as an expert, to state facts, and leave deductions therefrom 
to be drawn by the jury. i. ys T’. C. R. R. Co. v. Smith, 178. 

4. It is not error to permit it Witness to testify generally as to his 
knowledge of the matters in issue, without special interrogatories to 
each point. Pope v. Davenport, 206. 

5. Counsel, in examining a witness, have no right to read from a 
statement of facts, in the hearing of the jury, what purports to be the 
testimony of that witness, taken in another cause, as a basis for ques- 


tions to that witness as to what was his evidence in that eause. Jd. 
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WRIT OF ERROR. 
AFFIRMANCE ON CERTIFICATE, 1, 2, 3. 
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